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LEGISLATIVE ASSEMBLY OF ONTARIO 
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The committee met at 10:10 a.m. in room 151. 
ORGANIZATION 


Madam Chairman: If we could call the meeting to order, each member 
of the committee should have before him three pieces of documentation. The 
first one is the expanded jurisdiction paper which has been submitted by the 
Ombudsman. The second one is one that has been submitted by our research 
officer, Catherine Evans. It is just various Ombudsman jurisdiction issues. 
She has spanned the different provinces and what jurisdiction each Ombudsman 
in those provinces has. The third piece you should have before you is a memo 
dated February 29, 1988. It is to the chair and it is regarding expanded 
jurisdiction as well. It encompasses the different agencies and groups the 
comittee might want to hear from, if it considered public hearings to discuss 
the expanded jurisdiction issue. That memo is three pages long. If you are 
short any memos, the clerk will be happy to provide those for you. 


I thought'we might start first, today, dealing with the issue of 
expanded jurisdiction and, if we decide to consider it by the committee--and l 
think we decided in December that we would consider it--the procedure by which 
we will consider the expanded jurisdiction issue. I thought we would start 
with Mr. Bell giving us a brief outline of how this issue has come before the 
committee and then have a response from the Ombudsman's office. We have Elinor 
Meslin, the executive director, here before us today. Then discussion could 
ensue after that procedure. 


Is that acceptable? Any complaints? No? Seeing no disagreement with that 
procedure, Mr. Bell. 


Mr. Bell: Members, I think it would be useful to give you some 
chronology and detail for background in respect of the committee's 
consideration of the expanded jurisdiction issue and the Ombudsman's position, 
historically, in that regard. 


I can assure you the issue is not new. If you want a reference for 
background material, the fourth report of this committee, tabled in May 1978, 
was a report to the House exclusively on an extensive fact-finding trip that 
the committee undertook in Scandinavia, England, Scotland and Israel on a 
number of Ombudsman issues, one of which, front and centre, was expansion of 
jurisdiction. The Ombudsman of the day, Arthur Maloney, had, in 1977, urged 
the Legislature to expand his jurisdiction, I might say in an extensive way, 
to all "local" governments and any boards, agencies and commissions that may 
be covered thereunder. 


That, together with the committee's relative inexperience in Ombudsman 
matters, prompted it to decide that, first of all, it was going to visit 
jurisdictions that had ombudsmen exercising local government functions, among 
other things, to see for itself. The committee returned and in its fourth 
report concluded that there was merit in the concept, if you will, of an 
Ombudsman for so-called local government issues. The committee saw and spoke 
at some length in that report of some significant practical difficulties. It 
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concluded, among other things, that an Ombudsman exercising jurisdiction over 
provincial matters should not exercise jurisdiction over local government 
matters. In terms of any substantive findings and recommendations, that is as 
far as tit went 1ne107sS. 


The issue of expanded jurisdiction fell into the background over a 
number of years. As you know, Mr. Maloney resigned later in 1978 and was 
succeeded by Mr. Morand, who did not address the issue at all during his 
tenure. The interim Ombudsman appointed after Mr. Morand did not address it, 
and it was Dr. Hill, in late 1985 or early 1986, who raised the issue again, 
fOrrunie terse tlle. 


That brings me to the second basic piece of chronology, the paper you 
have already had distributed to you, Dr. Hill's September 23, 1986, paper. By 
the way, there are four areas of jurisdiction that Dr. Hill addresses: 
municipalities, the Ontario new home warranty plan, public hospitals and 
children's aid societies. 


On the first one, it is fair to say he adopted the view that 
jurisdiction for his office in that area was a matter he was not about to 
address, at least for the moment. I am not sure what his personal views are on 
whether his office should have jurisdiction over municipalities, but it is not 
something he has urged upon the committee or the Legislature as of this date. 
As for the other three, however, he had very specific recommendations, based 
upon certain reasoning, statistical data, etc., making a case for at least a 
meaningful consideration of those areas within an expanded jurisdiction. 


If I might just dwell on some things that he urged the committee to do, 
on page 30 he says: "In considering the question of expanded jurisdiction, I 
believe the committee should decide which areas ought to receive priority 
consideration. Once these priorities are established, I would suggest the 
committee invite those groups who would be affected by expanded jurisdiction, 
namely, the agencies themselves, and groups who are users of the service, to 
obtain their views.” 


He then touches upon the three areas he has centred in on. Then, at page 
31, he states: "I believe the committee's deliberations on expanding the 
Ombudsman's jurisdiction may be the most important activity it has undertaken 
in its history. The Ombudsman has been functioning in Ontario for 11 years 
without any change in mandate. In this time, much has changed in Ontario. The 
province has become more ethnically and culturally diverse, government has 
expanded, we have a new Charter of Rights and Freedoms, and people appear to 
be much more concerned with their rights and how government functions and 
performs. I believe in these times of change and at this point in the 
development of the Ombudsman's office it is appropriate to review the scope of 
our mandate and expand it." 


The last part of that sentence is significant, "It is appropriate to 
review the scope of our mandate and expand it." 


The committee, in 1986, discussed the matter with the Ombudsman and 
among members and in the committee's 13th report, dated April 11, 1986--that 
is a report which predates Dr. Hill's formal report--having raised the 
expanded jurisdiction with the committee previously, at pages 9 and 10 of that 
report, he goes on to say: 


"In his 12th report and when he appeared before the committee, Dr. Hill 
raised the issue of the expansion of the jurisdiction of the Office of the 
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Ombudsman. Dr. Hill has not yet recommended that his jurisdiction be 
expanded... .Rather; he believes it is timely for a full discussion ofthe 
issue." 


The committee goes and reviews what I referred to, in part, in its 4th 
report in 1978. Then the committee had this to say: "While this committee has 
not yet decided whether the concept of Ombudsman is appropriate for local 
governments in Ontario, it does agree with the select committee on the 
Ombudsman that a further review of the issue, with input from appropriate 
persons affected, is essential. In the committee's opinion, there are three 
issues which need to be addressed." 
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I might say that these three issues have been carried forward in 
discussions up to the late part of 1987. The three issues are as follows: 


"(a) Is there a need for expansion of the jurisdiction of Ombudsman in 
Ontario to include other provincially constituted organizations; 


"(b) If there is such a need, what is its scope; and 


"(c) Who should perform the function covered by the expanded 
jurisdiction?” 


So whether, how wide and who, I guess, to put it simplistically. 


Then the committee had this following recommendation in its 15th report: 
"Tt will undertake a review and consideration of the question of the expansion 
of the jurisdiction of the Ombudsman or an expansion of Ombudsman functions in 
Ontario. The committee intends to conduct such public hearings where and when 
it considers it appropriate." 


That is what you said in April 1986. I am not sure of the status of this 
report vis-a-vis the House beyond its tabling. 


Nevertheless, in the committee's 15th report, also in 1986, this time in 
December, after formally receiving the Ombudsman's paper, on page 19 of that 
report the committee repeated the three issues: whether, how wide and by whon. 
You then reference the position paper that Dr. Hill filed with you in 
September, and at the bottom of page 19 you had the following to say: 


"The Ombudsman believes strongly, however, that any process undertaken 
by the committee to consider expanded jurisdiction should include 
participation by members of the public and the specific interest groups who 
would be most directly affected. While the committee is not yet in a position 
to comment on the suggestions made by the Ombudsman in his position paper, it 
does concur with him that it is timely to thoroughly consider the issues of 
expanded ‘ombudsman functions’ in this province. The committee sincerely 
appreciates the careful consideration which the Ombudsman has given to the 
matter of expanded jurisdiction and is looking forward to considering this 
matter further in the near future." 


What does all of that mean for today, at least in terms of what previous 
committees and previous members have said, some of whom are members today? Mr. 


McLean, Mr. Philip and Mr. Bossy, I know, participated in those discussions. 


I think a fair summary is that the committee recognizes that, after now 
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more than 10 years, it is timely to examine the question of the Ombudsman's 
mandate and the Ombudsman has put a question to you as to expanded 
jurisdiction in three very specific areas. The committee has already said 
that, because there needs to be a thorough consideration of the mandate 
question, of course those three areas should be included. 


You have been urged very, very strongly by the Ombudsman to include as 
part of your deliberations the receipt of briefs, representations, submissions 
or whatever from affected groups, not only the groups targeted by the 
Ombudsman for expansion but also the groups who would be affected by the 
operation of those groups. 


If that is a given and accepted, I think your hearings have two focuses, 
if you will. What I view the more important and general focus is the -area of 
expanded jurisdiction in general terms: Is there a need for same? You cannot 
undertake that on your own. I think you are going to have to hear from groups 
and individuals. I am not sure exactly who yet, but I think you have to 
wrestle with that and then, if you will, zero in on the specific three areas 
that have been posed to you and then, I guess, as part of both of the issues, 
who should do it. 


One of Dr. Hill's positions is that you have an Ombudsman's structure 
already in place. Why reinvent the wheel and duplicate costs and expenses? 
That is one view, and I know there are others asserting the need to have the 
provincial and municipal jurisdictions kept separate. 


I think that is probably a fair review of the chronology. I suggest the 
question is not whether you are going to consider this issue but when, in what 
detail and to what extent. 


Madam Chairman: Thank you. I just want to point out that, in volume 
I of the annual report of 1986-87, where the Ombudsman refers to the expanded 
jurisdiction question is on pages 12 and 13, for those of you who have it 
before you. 


Mrs. Meslin, do you have any comments on this issue? 


Mrs. Meslin: The only comment I have to make is one that Dr. Hill 
asked me to bring to this committee, and it follows what John Bell has said. 
That is, some of the pressing problems that we have encountered, more so since 
his paper but certainly before, have been problems that have been brought to 
us by the native constituency, particularly in relation to children's aid 
societies, both on the trip we made to the north and, more recently, through 
our native liaison officers and through the expanded numbers of native groups 
that are now coming to us because of our program. They have expressed to us 
very keen desire and need for the Ombudsman to have some kind of 
jurisdictional mandate as it affects children's aid societies. Dr. Hill just 
wanted to put to this committee the fact that his thrust has been, of course, 
native concerns. It has come again and again, to his personal knowledge and to 
the knowledge of the people working in the office, that this is a need that 
must be addressed. 


Other than that, in the area of hospitals he has underlined in his 
report--and again we are having more experience with them--people who now are 
resident in psychiatric units of public hospitals who have come to us and had 
us turn them away, only to be told that if they were in psychiatric 
institutions, over which we do have jurisdiction, we could investigate their 
complaints. Of course, we cannot if they are in psychiatric units of public 
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hospitals. We have had a number of those inquiries, which seem to be 
increasing, as we now have an investigator who looks at the developmentally 
handicapped, the disabled and psychiatric hospitals. 


I just wanted to make those two comments for Dr. Hill. 


Mr. Lupusella: May I raise a question in relation to the statement 
which has been placed before us? If as a committee we are supposed to take 
into consideration the expanded role of the Ombudsman in relation to areas so 
described in the Ombudsman's report, did you make any study in relation to the 
total expenditure which is required to implement this expanded jurisdiction? 
How much is it going to cost? 


Mrs. Meslin: We have not done it in terms of expenditure. What we 


did, as you can see from Dr. Hill's paper, was to try to estimate the number 
of staff we would need to increase that jurisdiction. Our overall total, I 


think, was something like 10 investigators and three support staff if all of 
these three areas were expanded. 


Now, that is a supposition. We had to try to give the committee some 
kind of guidance, but my sense of it is that it is a very awkward way of being 
able to do it, because you make suppositions based on what you are doing now. 
With children's aid societies we are doing nothing now, and only from the 
number of people who approach us did we make some suppositions. So it is a 
very difficult thing to try to do. 
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.Mr. Philip: Was there not a jurisdictional dispute between the 
Ombudsman and HUDAC home warranty program such that the Ombudsman thought he 
had jurisdiction over the HUDAC home warranty program and followed up on an 
investigation only to be stopped by the HUDAC home warranty program on grounds 
that they do not recognize this authority? I wonder if you can review that 
With uss 


Mrs. Meslin: I am afraid I cannot, Mr. Philip, only because, 
although I know there was a jurisdictional problem with a particular case 
where we did, as you say, try to assert our jurisdiction and did investigate, 
in fact we ended up having to bring it back to this committee eventually for 
them to look at and make some kind of direction for us. I think it was during 
that time. Since then we have had the same kinds of problems, but I think that 
is what raised the issue of the HUDAC problem. We do not get a lot of 
inquiries, but it is just that there seems to be absolutely nowhere for these 
new home owners to go to complain. 


Mr. Philip: So you are in the kind of situation you were in 
with--what was it?--the public trustee at one point, where you feel that you 
have jurisdiction and you are, in fact, trying to carry out investigations at 
the present time, but you are being stifled by an organization that says you 
do not have jurisdiction. 


Mrs. Meslin: I do not think the analogy is to the public trustee, 
because, as far as we are concerned, that was some difficulty with a 
particular public trustee. But I think that what you say is correct in terms 
of our feeling that we have the jurisdiction and are trying to assert it, only 
to have the agency say we do not. 
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Mr. Philip: So what you are really asking for vis-a-vis the home 
warranty program is a clarification that the jurisdiction that you think you 
have and that you are trying to exercise you do, in fact, have, so that you 
will not run into further roadblocks from the home warranty program. Is that 
correct? 


Mrs. Meslin: I think that over time we have looked at it and our 


legal people have looked at it. They have told us we do not have and we should 
have. 


Wr. Philips OK.9So0 it is,snow back>to where youl doonctenavesi a. 
Mrs. iesiine Yes athat sesrrent. 


Mr. Philip: OK. In the other two areas that you are asking for 
jurisdiction, you clearly do not have jurisdiction at the present time. You 
are asking for jurisdiction and you are denying-- 


Mrs. Meslin: We clearly do not have it. 


Mr. Philip: --any dispute as to jurisdiction in either the hospitals 
or the children's aid societies? 


Mrs.) Meslin: Bhat isscorrect. 


Madam Chairman: Before I go on with the next questioner, what I 
propose in our questioning--and it seems to be keeping along these lines--is 
that we first deal with the issue of whether we want to deal with expanded 
jurisdiction and, if we do, what is the scope, with respect to the paper that 
is before us, in the areas mentioned? Second, let us go into the process of 
how we are going to do it if we decide we are going to do it. 


Mr. McLean: Yes, I think the first thing we have to find out is if 
there needs to be an expansion. How are we going to find out whether there 
does need to be an expansion of his jurisdiction? 1 find that a case we dealt 
with here in 1986, where they have jurisdiction, has gone through the whole 
process. It has gone to the Ministry of the Environment and it is still 
sitting there. That is about two years. 


If we have jurisdiction over certain areas now and cannot get the 
answers we want, and we are talking about expanding the jurisdiction, maybe 
what we also should be looking at is tightening up the jurisdiction we have 
now to make it work. It is not functioning properly in all areas. So I say 
that the support paper that a researcher has put before us today probably 
should be expanded on in other jurisdictions to find out what they are doing 
in other countries with regard to the jurisdiction they have. Does it take in 
hospitals and children's aid societies? She could find that through research. 


I know Mr. Callahan is kind of indicating that he wants to go have a look in 
Asia or something. 


Mr. Callahan: No, I was asking you where you would like to go. It 
sounded as though you were prepping for a trip. 


Mr. McLean: No. I was just saying that we could get that information 
through our research, and I would like to have a look at it. 


Madam Chairman: Are you looking at the area of expanded 
jurisdictions in other countries, and also the enforcement of what they 
currently have jurisdiction in, how they follow up on decisions that are made? 
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Mr. McLean: How it is enforced and how it is operated, that is 


right. Those are the two key areas I would like to zero in on. Also, what 
scope are you going to use? 


Mr. Philip: I am sorry, I am not clear on what you are asking for. 


Mr. McLean: OK. What I am asking for is this: Are the hospitals and 
children's aid societies in other jurisdictions now included in the-- 


Mr. Philip: I understood that part; I was talking about the first 
part, something about the Ministry of the Environment not working. 


Mr. McLean: I can take you back and indicate the case that we had 
with [name withheld |, where we had dealt with it through the committee stage. 
It went through all the hearings, went through where we made recommendations. 
I wanted to find out, because it has not been dealt with by the ministry in 


over two years. How are we going to make sure that is the function he is 
operating under now and it is not being enforced? 


Mr. Philip: We have a way: that is, by passing our reports in the 
Legislature. ee Ty the last three gS forte have not been scheduled in 
the Legislature. . 


Madam Chairman: First, Mr. McLean, perhaps you could make sure that 
that reference to the company is deleted in Hansard. Second, we do have the 
Ministry of the Environment officials. I understand your frustration with 
this, and I am sure we will be able to get a little bit of it off tomorrow. We 
hope that they do come forward tomorrow and that we have an avenue to speak 
with them on this very case. But we understand your frustration. Not all the 
members before us today have the history of it with regard to that. Has your 
point been clarified, Mr. Philip? 


Mr. Philip: No. I did not realize he was referring to what we are 
dealing with tomorrow. 


Madam Chairman: Recommendation-denied cases which have not been 
dealt with yet. 


Mr. McLean: Nor did I realize it was being discussed tomorrow. 


Mr. Elliot: I have a couple of points to Mrs. Meslin, if I might. 
There are a couple of things I would like to have clarified, if you would help 
me a little in this regard. I can see how the extension of the mandate of the 
Ombudsman to the hospitals is quite a logical kind of extension because of 


psychiatric departments that are not being looked after, and we are looking 
after the psychiatric departments in other types of hospitals. That seems like 


a logical extension to the mandate. 


What I am trying mentally to come to grips with is the children's aid 
societies, it being primarily directed towards native peoples in northern 
Ontario. A large number of those native people must be band people, and a lot 
of their liaison is not really with the Ontario government but with the 
federal government. I think I need a lot more background information on how 
the children's aid societies in those areas are impacting upon the Ontario 
scene and the Ontario government. 


The other part of the children's aid area where I would need more 
clarification in order to make any sort of judgement is that I envisage an 
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individual under the jurisdiction of a children's aid society in my own 
region, for example, who is having a problem. How would that problem come to 
the Ombudsman if that child was not being looked after by the children's aid 
society? The problem is that it is a regional matter, in our region anyway. I 
think they really go to great lengths to satisfy the needs of the clientele in 
the region, but I do not know who would bring a child's concern to the 
Ombudsman's attention if they were not being satisfied in the region. How 
would that happen? 


Mrs. Meslin: To answer your first question first, in relation to 
native children, if native children, whether on or off reserve, are being 
mistreated or if they have to be taken into care, they are taken into care by 
the provincial children's aid societies in the particular areas. It was 
originally brought to our attention because a number of years ago the Kenora 
Children's Aid Society had tremendous problems internally with the native 
community and with their administration. We had numbers of native parents 
saying to us: "There is something wrong with the administration in this 
organization. Our children are being taken away. We don't have the rights that 
we thought we had to raise the issue. We would like to come to the Ombudsman." 
Our response at that time was, "We can't do anything for you." 
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Those parents, under other circumstances, could have gone to the 
Ombudsman to say, "They took my child and I think that I wasn't given a fair 
hearing," or "There was a decision made about my child that I think is 
unfair." None of these decisions, as they relate to a particular children's 
aid society, can be investigated by the Ombudsman, whether it is just 
administratively or otherwise. What has happened in many instances in the far 
north is that we have had parents come to us to ask us about the functioning 
of the children's aid society organization in their area, the manner in which 
children's aid society boards are appointed, the unfairness of an appointee or 
whatever. We cannot look at those; we cannot look at them at all. The only 
thing we can look at is whether there is some way for the Ministry of 
Community and Social Services to look at it in that particular area. 


What was the second question? How they complain? 


Mr. Elliot: I was just wondering, and you have partially answered, 
how the complaint comes from my own region. It would be by the parents, 
obviously. 


Mrs. Meslin: Generally that is right, or an MPP may come to us to 
say: "I see some problem within the organization of the society. Its 
administration is functioning strangely"; or "I have a particular complaint 
about the way in which they handled something. Can you investigate?" And we - 
cannot. 


Mr. Elliot: Do you keep track of how many such queries you have had 


over a period of time so that we can get a handle on how pressing the problem 
is, or is it) just®an- impression? 


Mrs. Meslin: The numbers we keep track of are, of course, the 
jurisdictional complaints, which are few and far between for the most part, 
because when the call originally comes in, we have no jurisdiction. The 
jurisdictional complaint may be one that affects something like that, and we 
can go to the Ministry of Community and Social Services in order to look at a 
particular kind of situation; but they are rare. With the informational calls 
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that come in, the only thing we have kept track of is that some of them relate 
to children, and that is a very broad mandate. 


We do not have that kind of figure. We just know that our people all 
across the province are constantly telling people, "No, we can't look at 
that," so the people get used to the idea. In answer to questions from the 
community groups we speak to, we always say: "No, we have no authority over 
the hospitals. No, we have no authority over children's aid societies.” 


Mr. Philip: My question to you, Mrs. Meslin, is that a few years ago 
there was an extreme case where the minister had to put the children's aid 
society under trusteeship. Do you feel that if you had had jurisdiction at 
that time, you would perhaps have been able to resolve matters before they got 
to the point where the minister actually had to go in and take over the whole 
children's aid society? No matter which side of the issue you were on, it was 
extremely disruptive. I am not saying the minister was wrong in what he did, 
but it certainly was a very dramatic and disruptive kind of stand to have 
things go so far that he felt compelled, that the only thing he could do was 
to take it over. 


Mrs. Meslin: That is a specific case, and I do not know what we 
would do in it. All I can say is that in other ministry areas where there is a 
systemic or a severe problem, the Ombudsman has had great success in being 
able to sit down with the parties at one stage or another during an 
investigation and arbitrate or settle the problem one way or another before it 
goes any further. He has had a lot of success with that because he has great 
co-operation from ministries now in terms of talking to them. 


Madam Chairman: In answer to your question, Mr. Elliot, Catherine 
Evans has had some discussions on how the need is in other provinces. 


Ms. Evans: Yes. Perhaps I can just enlighten you a little bit. In 
talking to the other ombudsmen's offices throughout the country, I was 
interested in how many complaints they receive in the area of child welfare 
matters. In all of the other jurisdictions except Ontario and Quebec the 
ombudsman's office does have authority to deal with child welfare matters. All 
of them report that it is a major area of their work. It is also an area many 
of them consider a priority, because they see children as some of the most 
vulnerable people in society. They give it priority and it is a large area for 
then. 


Mr. Callahan: It has been a long while since I have been on this, 
but I recall this was an issue back in 1985, I guess, when I was sitting on 
this committee. My recollection is that before the Ombudsman has any 
jurisdiction--I just want to make sure I have the ground rules right--a person 
has to have exercised all the rights he has through the courts, etc. 


Mrs. Meslin: Not the courts, no; through all the statutory appeal 
procedures that are available for him. Even if there is a court alternative, a 
person can choose the Ombudsman rather than the court, if he so desires. 


Mr. Callahan: All right. When you say they have to pursue all of the 
statutory procedures they have, what do you mean by that? 


Mrs. Meslin: For example, in a workers' compensation case, if the 
worker has been turned down at the adjudication level-- 


Mr. Callahan: He has to go to the next level. 
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Mrs. Meslin: --he has to go to the next level. He has to go to all 
the levels within that area and then come to us at the end of that appeal 
procedure. 


Mr. Callahan: If I understand you correctly, they have to go to all 
of the levels within the administrative framework, but they are not required 
say, to go to a court, a judicial review or whatever before they come to the 
Ombudsman. 


Mrs. Meslin: That is right, they are not required to go to court. 


Mr. Callahan: 1 think the report is an excellent one, but I have 
concerns about that. I do not know what discussions you people have had in 


terms of the merits of this, or the lack of merits of it, but my concerns are 
these: particularly with public hospitals, there are trustees or members of 


the board who are serving from the local community; if you were to provide 
this expansion of jurisdiction, you would in fact be allowing a person to jump 
over that local responsibility. Really, if those people are doing their jobs, 
they are the ombudsmen for the community in terms of the public hospitals. 


I knew Mr. Philip would have his hand up. 


Going into other areas, such as municipalities, although I note that is 
not a preference of the Ombudsman, we get into great discussion about that as 
well. People are elected as members of the local boards of municipalities. 
They are accountable every three years for what they do or do not do, and they 
really are the ombudsmen of the people. 


It is the same thing with us. If we are doing our jobs correctly, doing 
them responsibly and to the best of our ability, in effect, we are ombudsmen 
for the people who elected us. 


The concerns I have about expanding the jurisdiction is not that Dr. 
Hill and his staff would not do a good job, because I think they would, but I 
think they would be viewed by the public as the place to go. You bypass 
everybody else. I think that would make people who are supposed to be carrying 
out this responsibility fat and lazy, because they really would not be doing 
the job they were responsible to do. 


As much as I understand the similarities, to expand it beyond where you 
can have the Ombudsman being used as a person to go to in cases where 
institutions are directly funded or directly under the control of the 
provincial Legislature is really taking those responsibilities away from the 
people who are really responsible for them. 


The final thing I would say is in response to the comments you made 
about the courts. I recognize that not everybody has the means or perhaps the 
acumen to go to a court to have his rights protected, but I would have some 
concern that really what you would be doing is removing a good deal of the 
responsibility from the courts and placing it, perhaps, in the hands of an 
independent body, i.e., the Ombudsman; and eventually if the Ombudsman made a 
decision that somebody was unhappy with, they could probably go from there and 
then onsto the courts; disathacseigic. 
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Mrs. Meslin: Can I just make a correction? You are correct when you 
say there are people who cannot afford it; but far more important, I think, 
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are the areas of the Ombudsman's jurisdiction that relate to maladministration 
of particular ministries, boards and agencies that could not be the subject of 


any court hearing. The courts are very clear on a number of those instances 
where the person really does not have--we are not talking about error of law 


or the particular merits but, in many cases, there is the claim that the 
particular agency has not done what it should have done in terms of its 
administrative procedure. In those instances, there is no going to the courts. 
The person does not get a remedy in the courts. 


Mr. Callahan: So you are saying that this is not something that is a 
question of law, or a lack of jurisdiction, that a person is denied a remedy? 


Mrs. Meslin: That is right. 


Mr. Callahan: Are they not provided with a remedy in terms of, let 

us say, the political level? Parliament works on the basis of ministerial 
responsibility and accountability and if, in fact, some board under that 
minister's jurisdiction has not carried out in an impartial and a proper way 
certain functions, it then can become a matter of accountability for the 
minister. I would think that somebody writing a letter to the press would 
certainly have the impact to have that politician move rather swiftly to 
rectify that. ; 


Mrs. Meslin: I think that is certainly one of the possibilities, but 
I think you have to also consider that in many instances where there is a 
charge of maladministration by a person going to the minister or going to the 
newpapers, it is really not the best way of doing it. First of all, we do not 
even know if the allegations are founded and, when they come to the Ombudsman, 
it is a twofold thing. Because of the Ombudsman's neutral stance--— 


Mr. Callahan: Fact-finding. 


Mrs. Meslin: --you often find that after having investigated, the 
Ombudsman is fully supportive of the ministry and says that the ministry has 
acted perfectly reasonably, and explains it. We are sort of the outside 
influence that convinces the complainant he is not being sold a bill of goods 
by the people in the ministry he has talked to and who have tried to urge him 
that they have done it correctly. 


You have both sides. You have the ministry being vindicated as it were, 
in many instances--in most instances, as a matter of fact--or you have the 
moral suasion of the Ombudsman, finding support for the complainant, being 
able to go to the ministry with that situation and have the minister or the 
ministry look at it in a different light than they would have with a 
complainant who just goes knocking on the door of the press. 


Mr. Callahan: OK. 


Mr. Philip: I just fail to see Mr. Callahan's concerns. First of 
all, the Ombudsman already has jurisdiction over some boards and agencies and, 
therefore, if the principle of his doing a review of boards' and agencies’ 
decisions was a wrong one, then the time to change that would have been when 
the Ombudsman's office was started, not now. 


If you want to follow that principle, then the Worker's Compensation 
Board, that we so frequently have before us, has an "independent" board that 


does review matters, but we still find errors and we still find that the 
Ombudsman has come down on the side of the claimant rather than the board ona 


few occasions. 
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If we look at removing from the courts, as Mr. Callahan has said, the 
very purpose of setting up an Ombudsman was so that ordinary people did not 
have to go to the courts. The courts are very expensive and very formal, and 
the whole concept of the Ombudsman is to act as a course of action other than 
the courts. 


If we look at the analogous person to the Ombudsman from a point of view 
of the taxpayers, then it would be the Provincial Auditor. Mr. Callahan served 
on the standing committee on public accounts for a while and he knows that the 
Provincial Auditor has the right to go in and investigate complaints of 
mismanagement, squandering of taxpayers’ money in a lot of agencies that 
receive transfers from the government that have their own boards. 


We had a major inquiry, if I am not mistaken, when he was on the 
committee, that dealt with Algonquin College. Algonquin College has its own 
board of governors. Notwithstanding that, there was a major problem. You were 


not on the committee at that time, but that is an example where the provincial 
auditor and the public accounts committee deals with it. 


As to ministerial accountability, anyone who has had experience asking 
ministers questions knows that they will quite often simply say: "There is a 
board and there is a due process. I am not going to involve myself because 
there is an indépendent board." I do not quite see it as the minister 
interfering in a board's independent decisions. The minister simply cannot 
investigate on his own every complaint that comes into his office. That is why 
the process of appeals is set up. 


I sat on a hospital board for some 12 or 13 years. I have yet to have a 
complaint from a patient come to that board, be investigated by that board and 
be dealt with by that board. It may be done in other hospitals, I do not know, 
but I know in my own hospital it is not being done. It seems to me that when I 
go to the administrator with a complaint and I get back a report, I do not 
have the time to investigate the doctor or the nurse or the administrator on 
every minute detail of the constituent’s complaint, so I send out the response 
from the administrator. 


Invariably he says that the hospital did not commit an error and unless 
you have some kind of inquest or death, then you do not have any form of 
outside inquiry and the constituent leaves frustrated because he feels that it 
is an in-house inquiry and that invariably they will come down on the side of 
the hospital. Whether the hospital is right or wrong, it still gives that 


appearance. I suggest to you that hospital boards are not, to my knowledge, 
acting in the role in which the Ombudmsan would suggest. 


Mr. Callahan: Mr. Philip, I do not disagree with you. In a perfect 
world, it would be nice to have one person who could solve all of the ills of 
individuals, particularly those individuals who are perhaps not as powerful as 
many in our community. I think that would be marvellous. My greatest problem 
is, I have great faith in Dr. Hill's sensitivity and his concern about the 
expanded jurisdiction and he would do an excellent job, but we do not know who 
the next Ombudsman will be. 


Mr. Philip: What does that have to do with it? 


Mr. Callahan: What you are doing is setting up--or there is a 
suggestion here that you are setting up--rules that will be administered by 
the Ombudsman. Whoever that Ombudsman is is the person who will exercise that. 
I think what you are doing is removing the necessity for any or all of these 
other bodies that have been set up in our societal framework. 
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You could eliminate the courts and you could eliminate the children's 
aid societies because you have got this one person who is going to always 


become, for want of a better word--and I do not say this disrespectfully of 
Dr. Hill because I have great respect for him--Big Brother looking over the 


shoulder of everybody who is supposed to be doing his or her job in whatever 
function. If you do not do it properly, then you are going to be accountable 
to this particular person, the Ombudsman. 


As I said, in a perfect society, it would be great to have someone who 
is caring and sensitive to provide quick relief with none of the nonsense you 
have to go through--I agree with you--in a lot of the areas now. But you 
cannot give a quick fix and then say to the rest of these areas, 
municipalities--I know that is not suggested as a priority--and public 
hospital boards, where you have trustees elected: "If you guys don't operate 
properly, then these people have access to the Ombudsman." If that became 
common knowledge, you would suddenly have the Ombudsman's office, by 
necessity, having to be one of the largest departments in the entire 


government. I think that is recognized by Dr. Hill, that there could be a 
significant increase in this. 
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Some people say it is power building. I do not agree with that. I think 
Dr. Hill and his staff present this in a very fair and honest way; they want 
to see this expanded jurisdiction, probably for the same reasons you are 
suggesting, Mr. Philip, as well: there is too much injustice that takes place 
in our society because of the red tape of going through the civil service and 
so on. 


But I think the real danger, I say that at the outset--and maybe I 
should not say it the first day here--is that you are turning these other 
institutions into ones that are going to actually make more mistakes because 
they are going to be acting under the trepidation that if they do not measure 
up to the standard of that citizen, they are going to go to the Ombudsman and 


they are going to have themselves reported in the press as not having done 
this or that. That frightens me. That is all I say in response. 
Mr. Philip: You frighten very easily. 


Madam Chairman: Mr. Philip, any response to that? 


Mr. Philip: The arguments are so silly that they do not bear a 
response, almost. 


Mr. Callahan: I need an Ombudsman after that comment. 


Mr. Philip: Mr. Callahan obviously has not read the act. He has 
misinformed the committee. There is no attempt to eliminate the courts-- 


Mr. Lupusella: On a point of order, Madam Chairman: I think that 
this debate has to stop. It is a dialogue between two people. 


Mr. Philip: If Mr. Callahan is trying to put untruths on the-- 


Mr. Callahan: I take exception to that. They are not untruths. They 
are my opinions. 
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Mr. Lupusella: The NDP is making the excuse of using an argument 
against my colleague which does not make any sense whatsoever. I hope that we 
are going to move and proceed with the discussion. 


Madam Chairman: Mr. Lupusella, can we just have a comment from Mr. 
Bell on this point? 


Mr. Bell: I do not want to-- 


Mr. Philip: I did want at least to give Mr. Callahan an opportunity 
to correct the record, because he has misinformed the committee. 


Interjection. 
Mr. Philip: You would not know the difference. 


Madam Chairman: Mr. Lupusella, you just raised a point of order. Mr. 
Bell. 


Mr. Philip: Are you going to give me an opportunity to inform the 
committee where Mr. Callahan has misled the committee? 


Mr. Callahan: I would be happy to hear where I misinformed the 
committee, Mr. Philip. You go right ahead. I am sorry, Madam Chairman. I 
should not be ruling that; you should be. 


Mr. Philip: As usual then, on your first day, I am sure you have not 
read the act. If you had read the act, you would have seen that you do not 
eliminate any of the other boards, that the Ombudsman only reviews matters 
after they have gone through the proper procedure in the other boards. There 
is no attempt to eliminate the court. The client, the grievor, has the right 
to choose either the Ombudsman or the court system, if he wishes. That is 


intact in every instance except where, by statute, they do not have recourse 
to the courts. 


No one has suggested in the previous committee that we even bother 
looking at the municipal jurisdiction, but rather the previous committees said 
we should have hearings to see whether or not there is a need to investigate 
expanding the jurisdiction to children's aid, new home warranties and 
hospitals. I suggest that is the issue that is before the committee. The issue 
is, when are we going to set up our hearings and who are we going to invite to 
those hearings? 


Madam Chairman: Thank you. Before we proceed, I would like a comment 
from Mr. Bell. I would also like to encourage the committee to keep its 
discussions right now to whether we are going to reaffirm the previous 
committee's commitment to discuss the issue of expanded jurisdiction of the 
Ombudsman. Then I would like to proceed with the areas that have been 
suggested, whether any of those areas are areas which we do not want to 
consider, if we decide to consider expanded jurisdiction, and the third, the 
process. 


If we could, let us keep our discussions to those points: first, whether 
we want to discuss expanded jurisdiction globally, and second, what specific 
area. Let us try to keep our remarks to that. 


Mr. Bell: I think Mr. Callahan's comments have focused on, if I may 
say on your behalf with all immodesty, the wisdom of the three issues that you 
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have already put in terms of the question of expansion, the first one being, 
is there a need for expansion? 


I have said this before when the subject has been discussed here, and I 
say it again: I certainly contemplate a crawling up and down on both sides of 
that question, because it goes to the third issue: who should perform any 
expanded function? Because Dr. Hill has invited himself, what this committee 
needs to do, if it takes on this task, I would suggest as a starting point, is 
to spend a good deal of time with the Ombudsman and his staff and take an 
inventory in terms of how things are going now. 


I only use this as a hypothetical: it would seem to me that if you were 
thinking of adding a route to a bus driver, you would want to make sure the 
bus driver knew how to drive and that the bus was in good mechanical 
condition. If I may apply that metaphor to the Ombudsman's office, I think you 
want to make sure that there is not anything that needs to be addressed there 
first. For example, I would like to know and I would like to ascertain, if it 
is possible, an effectiveness quotient, if you will, within the office: how 
responsive are governmental organizations to various things that are done? 


In any event, the answer to any of these three questions is by no means 
a fixed and final one. What I think it does underscore, though, if I might 
suggest, is a need to apply your range of inquiry on the broader rather than 
on the narrower scale, because the end of the process will not just decide the 
issue of whether the jurisdiction should be expanded. The end of the process 
will serve--we might as well call it what it is--as an inventory and an audit 


of the Ombudsman's office over the past 10 or 11 years. I think that is a very 
important thing to do and to be done extremely well. 


Mr. Bossy: 1 want to get back to really understanding better the 
jurisdiction of the Ombudsman. When I look at the act, especially section 15, 
it says, "The function of the Ombudsman is to investigate any decision or 
recommendation made or any act done or omitted in the course of the 
administration of a governmental organization affecting any person, body or 
persons in his personal capacity." 


I have read into this act that you have very broad terms of reference to 
deal with right now. I cannot seem to find the exemptions. I do not really 
know specifically--and I say this as a member--all the areas where you have 
jurisdiction and where you do not have jurisdiction clearly defined. 


I would like to ask this in a broad sense: In all the areas where you 
have jurisdiction and where you have inquiries for the services that you 
presently deal with, how big a backlog do you have within all those areas of 
inquiry, within what the terms are presently for the Ombudsman? How far back 
are we in all the requests for help from the Ombudsman with the present staff 
we have, the present budget that has been established--all these things being 
a little bit relevant because money can make things happen a little faster? 


Mrs. Meslin: In terms of backlog, we do not have the same measure 
as, for instance, the Workers' Compensation Board, where they have files 
waiting that have not been touched. As soon as something comes in, it is 
handled. It is handled in particular steps all the way through the process, 


but there is no backlog of cases that have come in and are sitting with 
nothing having been done on them at all. That is just administratively not the 


way we function. 


Where we have difficulty is, as we are going through the process, there 
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are delays that in some cases the Ombudsman finds unacceptable, either because 
ministries have been sitting on the letters we have sent them or for one 
reason or another within our organization we are not functioning in some ways 
as quickly as we would like. So there is no backlog; there are cases that take 
a long time to complete. 
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When you refer to the act, I think the operative phrase is "governmental 
agencies." It is the definition of that that determines the Ombudsman's 
jurisdiction. For instance, the children's aid society, at this point, does 
not fall under the definition of a "governmental agency." So the many areas we 
are excluded from looking at are definitional. We can go in there and say, "We 
think that's broad enough to have us look at it," and very quickly the legal 
section of particular areas will come back at us and say, "No way." In some 
cases, we have actually had to go and ask the court to determine whether we 
have jurisdiction, as with the Ontario Labour Relations Board. That is why the 
definition. 


Mr. Bossy: Adding on the different areas we are talking about, 
especially the three, and knowing how sensitive and involved it would be to 
investigate or even the reluctance to have information brought to you, this 
could be an area where the Ombudsman is in a very poor position as far as 
delivery goes. 


I am looking at some of these cases we dealt with in the past, which we 
hear have been one, two, three, God knows how many years, in process. My files 
are all active. As soon as I acknowledge receipt of the letter, that means I 
have seen it. But it is the process, to create the kind of additional 
bureaucracy, as I perceive it to be, to deal with that extra workload for a 
person who is at arm's length from the government. In other words, to make a 
decision and what will it do to remove-- 


I think Mr. Callahan hit on it partly when he said to remove, really, 
the responsibility, as far as making a decision at the board, at the appeals 
level, the different processes, because people today want to go the limit, 
especially if it does not cost money. Your load would become extremely heavy, 
and it is probably doing that even within your jurisdiction. 


I am just wondering how extensive an expansion it would create, just 
looking at the three areas we are basically trying to zero in on. Expansion 
means three areas, but then when do we attach the school boards? That is 
mentioned. We have provinces where that exists presently, where the school 
boards are under the Ombudsman. 


This is the start of a major expansion, not just a small addition. I 
think in dealing with it, when we talk about the expansion, we should talk 
about how extensive an expansion. We are not satisfying all the people out 
there now. We know that. After taking the other three agencies in, we will not 
be either, because the others are left out there hanging. 


The perception of expanding the Ombudsman's jurisdiction, in the eyes of 
the people, will mean everything goes here now. It is that perception I ama 
little worried about, that expansion. First, a tremendous increase in cost. We 
are not saying doubling. It is going to be much greater than that, as I 
perceive this. Then there is the removal of responsibility of some of these 
appointed boards and agencies. 
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The reason I ask about the backlog, how long you are taking now over the 
years, what you have: if you add this, what kind of a personnel expansion and 
cost will that be to the government of the day? Look at the financing, because 
we are talking big money here, millions of dollars. 


Mrs. Meslin: First of all, our estimate with these agencies is not 
an enormous expansion. We have said approximately 10 investigators and three 
support staff. 1 think it is not fair to say that if this committee decides in 
its wisdom to expand to these three areas, it is the edge of the wedge. 


It is within the purview of this committee and the Legislature to make a 
determination about what they want done and what they do not. On the other 
hand, it seems to me it would be incorrect to say we should not be looking at 
the problems in the protection of children because if we do that somewhere 
down the road, we are going to have to do boards of education or any other *ig 
area that is nonjurisdictional. 


I think if the committee and the Legislature feel there is a need to 
expand in the area of children's aid societies, that is the area they would 
focus in on and not what is going to happen in the future, because it is still 
the Legislature that determines where the Ombudman's power rests, where his 
jurisdiction rests. I think in this case what we are saying is that all of the 
other ombudsmen across the country, except in Quebec and Ontario, look at and 
have the authority to look at children's problems. This Ombudsman does not. 


We want the committee to address that and decide, in its wisdom, whether 
he should. We believe in that particular area we can handle the case load with 
not a great increase in staffing. 1 would not deny for a moment that it would 
be misleading this committee to say, "Give us these areas, and with our hands 
tied behind our backs, we are going to do it without anything else." 


I think the committee should also take into account the fact that the 
Ombudsman has expanded in his service to a great extent, in terms of the 
native community and in terms of adding field offices, all without requesting 
from this committee or the government any additional people. We have managed 
to go back into our own organization and say, "We can do it better, we can 
still maintain our service and we do not need more people." 


We are now saying that if, in fact, the committee and government decided 
they wanted to expand in one, two, three or any of these areas, we would 
certainly need some more people, but I think we are now a fiscally responsible 
organization that would be very cautious about how we handled any kind of 
additional staff or our requests for same. 


Mr. Bossy: The general public--and I am just going by the perception 
I have from people walking into my constituency office and on the phone--has 
very little knowledge really about where they can go or the limits they can go 
to to utilize the Ombudsman's office. I find in my own office that I cannot 
define that well the jurisdiction, where does the Ombudsman's office start and 
where does it end, in what areas and why. I have not read it in the 
regulations. The criteria are vague, and the public out there, which is going 
to depend more and more on the Ombudsman's office, is not that well informed. 


Mrs. Meslin: I think that is one of the areas the Ombudsman is 
requesting the Legislature to look at in asking for change in the amendments 
and an additional amendment that will put into the Ombudsman Act the whole 
educational mandate. 
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Mr. Pollock: One thing I am a little curious about, and just kind of 
taking off from what Mr. Callahan said, if we expand our jurisdiction over 
hospital boards, would we not be automatically expanding jurisdiction over 
privately run and municipally run nursing homes? Or is that just another thin 
line there that we would not be able to cross? 
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Mrs. Meslin: No. I think the same argument has been made about the 
fact that we now have jurisdiction over psychiatric hospitals but that does 
not automatically spill over into giving us jurisdiction over psychiatric 
units in general hospitals. The mandate is clear about where we have 
jurisdiction. If we had it in hospitals, that does not mean we would have it 


in nursing homes or groups homes or anything else. It is very clearly defined, 
as would be suggested. 


Mr. Pollock: Just commenting briefly on what Mr. Philip said, I ran 
into a situation where a person who is working here in Toronto went to two 
different Toronto hospitals and got no response, no help at all. Eventually 
his girlfriend took him back to his home and the parents, in turn, took him to 
the hospital in Campbellford. They immediately transferred him to the 
emergency ward in the Peterborough hospital where he underwent an operation. I 
went to bat for’him and tried to lobby for him and find out why he did not get 
better service. I did not get to first base. I really did not get to first 
base in getting any help for him. 


Mr. Philip: Neither have some of the doctors at that hospital who 
have resigned from the board. 


Mr. Pollock: One other thing, there are other provinces that have 
moved into this jurisdiction. Do you know if the expense of running the 
Ombudsman's office in those provinces has greatly increased? 


Mrs. Meslin: I think in many of those provinces it was not a matter 
of them suddenly getting the new jurisdiction. It had been there. It was 
originally in their legislation so we cannot take a look at it and monitor it 
in that fashion. We do know, as Catherine has said, that those ombudsmen's 
offices that do any children's work have a great case load because the need is 
so great. 


Mr. Pollock: In other words, by comparison, taking into 
consideration population, the workload is far greater in those provinces that 
have jurisdiction over, say, children's aid and hospital boards? 

Mrs. Meslin: I do not know. I cannot make that statement. 

Mr. Pollock: You have not made a study on that or checked that out. 

Mr. Philip: We can go there and find out. 

Mr. Callahan: In all those areas other than Ontario and Quebec, as I 
understand it, the social services and the children's aid societies are run 
under provincial legislation as opposed to Ontario, where it is a regional 


government responsibility. Is that right? 


Mrs. Meslin: I think Catherine's report says something about 
Manitoba. 
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Ms. Evans: Manitoba has children's aid societies but they are under 
the direction of the provincial government. They are not as independent as in 
Ontario. Nova Scotia is the curious one because it has independent children's 
aid societies as well as the provincial child welfare system across the 
province. You cannot really predict what you are going to find, but there has 
never been any question that the Ombudsman in Nova Scotia has jurisdiction in 
relationship to children's aid societies. . 


Mr. Callahan: That is what directly gives the Ombudsman of those 
provinces the right to investigate children's aid societies, because it is 
provincial-- 


Ms. Evans: That is right. It falls within their general grant of 
jurisdiction. 

Mr. Callahan: Just following up on that very quickly, is there any 
information as to how effective their children's aid societies are, say, 
vis-a-vis those of Quebec and Ontario, being under a provincial mantle as 
opposed to a regional mantle? ‘ 


Ms. Evans: That would be very difficult to say. 
Mr. Callahan: I am just curious. 


Madam Chairman: Just before Mr. Elliot commences, I should just 
again draw your attention to the memo we have from Catherine Evans regarding 
other jurisdictions in other provinces. The last page of that memo does give 
something to focus in on in terms of what the other provinces do have 
jurisdiction over in comparison to Ontario, and that may just provide some 
focus. 


Mr. Hlliot: I would like to comment on the importance of the 
decision that we are coming to and the kind of question of clarification that 
I asked a little earlier in the meeting, I think, is very important. I found 
the report of the Ombudsman of September 23, 1986, very definitive and very 
specific with respect to four of the jurisdictional items listed on the table 
of contents on the research paper that we were given today. In reading that 
document, at this point in time the Ombudsman is in no way interested in 
getting into the area of municipalities. 


Interjection: That is right. 


Mr. Elliot: What he specifically states, with statistics to back it 
up, is the fact that there have been enough complaints brought to his 
attention from the Ontario new home warranty program and from the public 
hospitals--from the psychiatric parts of those--to warrant the extension, in 
his opinion, into those two jurisdictions. 


With respect to the children's aid societies and the basis of the 
report, it is a bit ambiguous, and I think the comment that our solicitor made 
a little earlier is really a critical one here, that should we, as a 
committee, decide to conduct hearings on this question of expanded 
jurisdiction, there will be a certain amount of feedback with respect to the 
role that the Ombudsman is presently performing in the province. In the course 
of time, I think we would get a very good fix on how well that office is 
functioning at present and whether the expansion should in fact take place. 


I submit that the only doubt in my mind coming in here this morning was 
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in the area of the children's aid societies. I think at this point in time, 
based upon the recommendation of the Ombudsman, we should at least decide that 


we should have some hearings with respect to deciding on this expanded 
jurisdiction question in the three areas that are recommended by the Office of 


the Ombudsman. I think we should focus in on that at this pointweananit you 
would like a motion-- 


Madam Chairman: Thank you. Well done. 


Mr. Elliot: --I would like to say that we should go through whatever 
formalities we need to get those hearings under way. I feel very strongly that 
we should do that. 


Madam Chairman: I would entertain a motion at this point with regard 
to discussing expanded jursidiction, and then I would like the rest of the day 
to deal with the areas, our procedure--public hearings being one way--the 
other alternatives and what groups we should interview if we proceed. If you 
would like to bring a motion, I would be pleased to take one. 


Mr. Elliot: I move that this committee does decide to conduct public 
hearings into the operation of the Office of the Ombudsman with a view to 
expanding the jurisdiction of that office in the three areas that I specified 
before, the Ontario new home warranty program, public hospitals and the 
children's aid societies. 


Madam Chairman: Do we have a seconder for that motion and then any 
amendment? 


Mr.e Philips: 1 wild second#it. 
Mr. McLean: Could I hear the motion? 


Madam Chairman: I will try it from memory--that the committee will 
entertain the expanded jurisdiction of the Ombudsman within the three areas 
outlined in the paper: the Ontario new home warranty program, public hospitals 
and the children's aid societies, and that we proceed on them. 


Mr. Callahan: What about delegations? 


Madam Chairman: And entertain delegations with respect to the issue 
of expanded jurisdiction. 


Mr. Elliot: I said to hold public hearings to determine whether we 
should expand jurisdiction into those three areas. 


Mr. Bell: Perhaps I can assist. I think the committee in its 13th 
report--and you now are saying the same thing, so it might assist in terms of 
continuity--in that report, at page 10, the committee formulated a 
recommendation that "...it will undertake a review and consideration of the 
question of the expansion of the jurisdiction of the Ombudsman or an expansion 
of Ombudsman functions in Ontario," the difference being whether this 
Ombudsman gets it or whether there will be some other office created, so you 
cover both sides. 


"The committee intends to conduct such public hearings where and when it 
considers appropriate." The recommendation encompassed the public hearing 
issue. The recommendation was made against the statement of the three issues 
that the hearings will focus upon: Is there a need for expansion? If there is 
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a need, what is the scope? Who should perform the function covered by the 
expanded jurisdiction? 


If that is what you intended by your motion, it might be, for 


continuity, more practical to restate that motion, or just for this committee 
to re-endorse by motion what was said back then. 
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Mr. Elliot: I think I said the same thing, only I restricted it to 
the three areas. 


Mr. Bell: Yes. On that point, the committee back then did not 


restrict it to the three points. When you get into it, there might be a need 
to--well, you might want to leave the question open. 


Interjection 


Mr. Bell: No, you do not want to leave the question open. Then you 
could amend this recommendation by-- 


Mr. Philip: Start looking at the world-- 


Mr. Bell: That is right. You are right. You could then amend this or 


qualify this recommendation to relate only to the three areas covered in the 
Ombudsman's paper. 


Mr. Elliot: On a point of clarification: Is it your intention, in 
this afternoon's discussion on process, to accommodate the three areas, that 
kind of suggestion? I am wondering whether the general motion at this point 
would be sufficient. Then maybe we should talk some more about whether we 
should or should not restrict it to the three areas. 


Madam Chairman: You are having a suggestion from Mr. Philip, and I 
was just allowing you an opportunity to think about it. 


Mr. Elliot: My impression, obviously, at this stage of my thinking 
is that it should be restricted to three areas. 


Madam Chairman: Why do you not present that motion in that form and 
then we will have a vote on it, with regard to restricting it to the three 
areas, adopting the resolution put forward by the committee in the 13th report 
and the subsequent 15th report, and qualifying the restriction to three areas 


which are HUDAC, the public hospitals and the children's aid societies? 


Mr. Elliot: That would be my preference. 


Madam Chairman: That is the motion on the table. Mr. Philip, are you 
still willing to second that motion? 


Mr. Philip: Sure, I will second that motion. 
Madam Chairman: Do we have any amendments to that motion before we 
try a vote on it? Is there any further discussion with regard to the motion as 


set out? Are we prepared for a vote? 


Mr. Pollock: That does not in any way touch municipalities? 
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Madam Chairman: No. It is touching just HUDAC, public hospitals and 
children's aid, with regard to where, which types of hearings we will hold and 
on what subject matter. 


MreePba lips eet bisic if you do not restrict it, we are going to be 
flooded with representations on every topic in any way connected with the 
Ombudsman and you are not going to be able to deal with it. We only review 
this every 10 years, but I would rather we do three issues well. I am not 
prepared to expand his jurisdiction over municipalities at the moment. I think 
if we opened it up, we would start getting so many representations that we 
would just get bogged down and get nothing done. 


Mr. Callahan: You would have trouble setting the advertising, too. 
Many repeats of the World at Large-- 


Mr. Philip: There would be a phenomenal advertising budget. 


Madam Chairman: We would have to invent a new paper. The motion is 
on. Can we have a vote? 


Mr. McLean: To clarify it, we are to hold hearings to justify 
whether we will be proceeding with regard to expanding the jurisdiction. 


Madam Chairman: Right. Public hearings are one thing we will be 
using. I do not think we have excluded any other alternatives at this point. 


Mr. McLean: That is\ what Db want to clarity. 
Mr. Bossy: We have narrowed it down to three jurisdictions. 
Mr. McLean: That is right. 


Madam Chairman: And just within the three, we have qualified where 
our process will take us in terms of the different areas. 


Could I have a vote? All those in favour of the motion? All those 
opposed? Seeing none, the motion carries unanimously. 


Motion agreed to. 


Madam Chairman: I would like to suggest at this point, as we have 
restricted the three areas which we will consider, that the things I consider 
we still have are the public hearings, any other process that we might 
entertain in discussing this area, and which groups we should consider 
entertaining or what method of advertising we should go through. 


Mr. Callahan: Certainly, in other committees I have served on, 
normally the subcommittee would meet and look into those issues. Then it would 
be open to I suppose any person, any member of the committee, who wished to 
submit names of specific groups they felt might be appropriate within the 
parameters of those three areas, to be specifically notified. You could also 
draft the advertising and bring it back to the full committee after the 
subcommittee had decided on it. 


Madam Chairman: I take your point, Mr. Callahan, but this committee 
has not had an opportunity even to have any open discussion for the 
subcommittee to get a feel for what it is. 
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Madam Chairman: Because we have only today to discuss this issue, we 
thought people could voice their opinion. The subcommittee was more than 
willing to take on this task without a full committee meeting; Mr. McLean and 
Mr. Philip had both agreed to sit down and discuss this. But I think it would 
be appropriate to get some input from the other committee members on any ideas 
they might have here, so the subcommittee can go back, as time is pressing. We 
may want to entertain this question before the current Ombudsman leaves his 
post for another who may not be as experienced in the knowledge of this area. 
I think we would like some input from different members so the subcommittee 
can do a follow-up on it. 


Mr. Bossy: Maybe there have been other Ombudsman committees before 
us which have visited other provinces. I am not the type to travel or traipse 
all over the country, but I would like at least to meet with the Ombudsman 
people in a minimum of two other provinces to ask questions in the areas they 
presently have under jurisdiction. I think that would help us to better 
define, of the whole list of people wanting to make representations, which 
groups may contribute more to our information to make a final decision. 


I would recommend definitely that we visit a minimum of two provinces. 
We could decide among ourselves which ones. Maybe we could get more 


information about the length of time the Ombudsman has been dealing with that 
area within a province. 


This is just a general recommendation. If there is a motion needed to 
that effect, I will gladly make that motion, that we visit a minimum of two 
provinces to get information about the present functioning in those provinces 
of those areas of jurisdiction we are now trying to add. We do not see any 
other provinces dealing with the new home warranty, but we sure see it with 
public hospitals and child welfare. 


Madam Chairman: I think it is a bit premature for a motion for 
travel, but not premature to have made that suggestion. I think this is the 
type of input we need. 


Mr. Pollock: I tend to support Mr. Bossy's comments that we should 
visit a minimum of two other provinces. I take it that if we have public 
hearings, they will be spread all over Ontario. 


Madam Chairman: That is a suggestion we welcome, that committee 


members would like to hear. 


Mr. Pollock: That would definitely be a suggestion. If we are 
visiting one of the western provinces, surely it could be tied in with making 
representation to the people, say, in Thunder Bay or that area of the province 
of Ontario. 


Mr. Philip: I am not sure we would gain anything by going west. I 
think the two provinces where we are going to learn something are Quebec, 
because it has a population closer to ours and deals with the welfare or child 
issue, and New Brunswick, because it has both the child welfare and the public 
hospitals. I think if we visited both of those, we would get enough. 


We can probably get some information from the western ombudsmen. I 
assume they will be at the convention in October. I do not know whether we 
want to delay this until that time, but certainly the chairman and some 


B-24 


members of the committee will be at that convention in October, hopefully, and 
may meet with some of the ombudsmen from the west then. 


Mir. Pollock: I am not hung up on which provinces we visit, but I am 
a little surprised that Mr. Philip would say we would not gain anything by 
visiting the western provinces, if one of those western provinces happened to 
be Manitoba. 


Mr. Philip: I do not think the issue is who is the government. We 
are surely not meeting with government. We are meeting with the Ombudsman and, 
whether it is a New Democrat, Liberal or Conservative government, the 
Ombudsman is the Ombudsman. 
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Mr. Bossy: I can help resolve that. Maybe we should go to three 
different provinces whereby there is a philosophy of governing or 
jurisdiction. Maybe we should pick out Manitoba, New Brunswick and 
Saskatchewan. You have three different philosophies of governing. Maybe to 
satisfy the political-- 


Mr. Callahan: I probably sound like the Grinch who stole Christmas. 
In every committee I have ever chaired, we have never travelled anyplace other 
than maybe the four corners of the province. It would seem to me that there is 
no need to visit another province if the ombudsmen or someone from their 
office who is well attuned to what is going on there are able to come forward 
and testify. That way you simply cover their expenses to come before your 
committee here in Toronto. 


You may have people in those provinces who want to come forward as 
citizens, and you are going to have a large group. But then you get into the 
question of how widely you are going to circulate the advertisement, which 
could cost you a little or a lot. With some of the committees I have been on, 
it has been $40,000 just to circulate it in the major weeklies in the area. 


Mr. Pollock: We would not have jurisdiction to do that, would we? 


Interjection: 


Madam Chairman: Mr. Bell on this point. 


Mr. Bell: Can I give you the benefit of the experience of 1978? I am 
the only person in the room who went on that undertaking. There are two sides 
of the question when you go outside of your province. Yes, it is worthwhile to 
speak to the Ombudsman or the Ombudsman's staff, but predictably they will 
tell you, "Yes, we have it and it is working well" or "It is not working that 
well. We would like a little more." "We think we are effective" or "We could 
be a little more effective if we had more money." 


It is enlightening, I suggest to you, to talk to your counterparts, 
either members of the assembly or members of the various institutions in 
respect of which jurisdiction is the question. That is what the committee did 
back in 1978 when it met with members of the Danish, Swedish, United Kingdom 
and Israeli parliaments and various public officials. You get a very rounded 
view. Of course, the question is, if you are going to talk to people in 
another jurisdiction, you either bring them here or you go to the mountain, as 
the case may be. 
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Mr. Callahan: I understand your point. That is probably different 
from the other committees. All right, I withdraw that. 


Mr. Elliot: I would like to add a supplementary comment with respect 
to this item. When I weigh in my mind the relative merit of going outside the 
province in Canada, or outside the country on this matter, against the 
importance of being regional in our look at Ontario because of the size of 
Ontario--with 51 children's aid societies, for example--there is going to be a 
wide variance in the delivery of service there. I think we really have to take 
a very close look at that aspect of that particular part of the problem. 


When you get to the psychiatric hospital kind of situation, it is 
completely different, when you are looking at the hospital scene, because the 
public hospitals are all under government jurisdiction. It is a different kind 
of flavour there. When we get to the Housing and Urban Development Association 
of Canada part of it, the province is chopped up into regions. Some of the 
regions could very well be being well served, as I think ours is, at the 
present time, by the Hamilton regional office. Because we have focused in on 
these three areas and because they are so divergent, I think we have to spend 
a lot of time thinking very carefully about where we go in the province and 
what we address by way of groups that come to see us when we are in those 
locations in the province. 


It is a great big problem. As I said at the outset, I think the relative 
merit of spending a lot of time inside the province travelling around and 
really getting a fix-on what is actually happening from the individual point 
of view--because I think the purpose of this committee is, when an individual 
runs into a problem with any sort of government agency, the Ombudsman's office 
is the sort of last resort they have--that provincial aspect of it is far more 
important than travelling to other jurisdictions, because Nova Scotia and New 
Brunswick, for example, are smaller really than the Metro children's aid 
society. That is what is coming into my mind. So their whole umbrella might be 
more or less related to the Metro children's aid society, and it might very 
well be easily done provincially as opposed to the kind of format we have in 
our own jurisdiction. 


I would really like us to stress this regional visitation within the 
province, as opposed to going outside the province. 


Mr. Lupusella: In relation to travelling, I would be more inclined 
to support the principle of a subcommittee travelling and visiting provinces 
which are important to the study this committee is going to undertake. 


The other point I would like to raise is that in relation to the 
principle of people appearing before this committee, it is understood that we 
are going to invite agencies which are affected by the change or the statutory 
change which eventually has to take place. I hope we are going to include them 
and invite them to make presentations before the committee. 


Madam Chairman: Thank you. Any further discussion on this point on 
ideas with respect to the process that should be undertaken dealing with 
expanded jurisdiction? 


Mr. Bossy: In these other provinces, do they have similar Ombudsman 
and legislative committees? 


Mr. Bell: No. 
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Mr. Bossy: That makes a difference. 


ir. Bell: I stand corrected. The only province that has a committee 
of long standing is Alberta and its function is extremely limited. I think I 
am, Sti rienT. 


Ms. Evans: Yes, it deals with the administration of the Ombudsman's 
office rather than on decisions and the merits of decisions as come before 
this committee. 


Mr. Bell: There is not another province in Canada that has a 
committee that functions like this committee and probably not another 
committee in the world that functions like this committee in terms of 
relationship between an Ombudsman and parliament. 


You raise a good point, Mr. Bossy, and that is, while you are there, if 
you go there, it would be interesting to engage your counterparts on matters 
Ombudsman. 


Mr. Bossy: Interesting to know. I would like to know why they would 
not have a legislative committee that deals specifically with Ombudsman's 
matters where the Ombudsman and the government come at loggerheads, where 
there is no decision between the Ombudsman and the government. How do they 
resolve that? 


Mr. Philip: I suspect that one of the answers might be that Ontario, 
with all of our political fighting, is very much less polarized than the other 
provinces and probably committees like this work better than in places like 
British Columbia. If you go to BC, for example, they boast that they actually 
sat six times and did not have anybody walk out. They are barely talking to 
one another. We take it for granted that the public accounts committee sits 
weekly here, and sure, there may be wrangles and disagreements, but you do not 
see the blood on the ground. 


Mr. Callahan: That 26 5not) trues, wid iii: 
Mr. Philip: It is true now with the new committee, Mr. Callahan. 


Madam Chairman: Thank you. I think what we will do is that the 
subcommittee will meet on this and take in the comments of the full committee. 
Also, could I encourage the committee to look over the list which has been 
provided by the Ombudsman's office. A number of groups are listed there on the 
three main issues that we will be considering, and if you are aware of any 
other groups, you could submit them to the clerk or to the chair so that we 
can make sure a specific approach is made to then. 


The other point is that a fourth group of people should be consulted, 
given Mr. Callahan's views on the Ombudsman's expanded jurisdiction--I do not 
want to use the word “usurping"--taking over some of the powers of members of 
provincial parliament. That is one of the areas we should be looking at as 
MPPs before the committee on this issue. Perhaps, Mr. Callahan, you would be 
the first to sign up for that. I make that suggestion as well. 


Mr. Callahan: And be subject to cross-examination by my good friend 
Mr. Philip? No way. 


Madam Chairman: The subcommittee will meet on this issue. Tomorrow 
at one o'clock, the committee will be resuming. It is going to be discussing 
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matters outstanding from previous committee reports and anything else that 
comes before it. At one o'clock and 1:30 we have people already booked in, so 
I ask you to be here as promptly as you can. Mr. McLean, we will count on your 


being here, as you are the most knowledgable on the Ministry of the 
Environment matter. 

Until tomorrow, any further comments? Mr. Elliot? 

Mr. Elliot: So the committee is not sitting this afternoon? 

Madam Chairman: That is correct, the committee as a whole is not. I 
need the Liberal members to remain for just a moment, and if the subcommittee 


could remain, Mr. Pollock, you may depart. Thank you. 


The committee adjourned at 11:52 a.m. 
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, ORGANIZATION 


Madam Chairman: The first thing I would like to do on the agenda is 
give a report of the subcommittee. Yesterday, you empowered the subcommittee 
to go off and make some decisions with respect to how we tackle the question 
of expanded jurisdiction within the Office of the Ombudsman. The subcommittee 
came to some main decisions and a course of action. Any input anybody has over 
the next few months would be welcome and would be of assistance, but we have a 
basis of an idea of how we will start out. 


It was decided we would try to get two to three weeks during August. 
During that time, we would try to deal for one to two weeks with the 
cases-denied that will come out of the new Ombudsman's report, which will 
probably be tabled some time in June. During the last week or so of those two 
to three weeks in August, we will try to get a briefing with the Ombudsman, 
two to three days of which will deal with the current jurisdiction and the 
current responsibilities of the Ombudsman and how the Ombudsman envisions the 
expanded issue, the expanded jurisdiction, to affect the office and what the 
potential is for increase in workload or increase in the work it will be doing. 


It was suggested that at least one of those two to three days should be 
spent at the Ombudsman's office to get a feel for the workings of the 
Ombudsman's office, the traffic that comes in and out and the type of 
procedure that is undergone by the Ombudsman. During that time, as well, we 
would try to meet with the ministries, the governmental agencies that are 
affected, for example, the Ministry of the Attorney General, the Ministry of 
Community and Social Services and the Ministry of Health, and try to deal with 
them as to how they see these new expanded jurisdictions affecting the 
ministries. 


Then we would try to hold public hearings during September. The 
estimated time would be three to four weeks and we would advertise for these 
public hearings in the French and English Ontario dailies. There is one French 
daily and 42 English dailies. It was determined the estimated cost to 
advertise for that would be about $10,000. We would do French in the French 
daily, English in the English dailies and not do it bilingually in each paper. 
We would also advertise in any native papers that can take English 
advertisements for the north to try to get the native population to respond to 
our public hearings. 


It was decided we would try to do our public hearings in five locations, 
two in the north--the two that we suggested were Timmins and Thunder Bay 
because they are the easiest to be filtered into from the east and the west of 
‘northern Ontario--and that we would try London, Ottawa and Toronto to do 
southern Ontario, the west, east and central. 


- In addition to the advertisement, we would also send out letters to the 
interested agencies we have on the list and would welcome, as we said 
yesterday, any additional members you think should go on the list. With that 
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we would send a letter, perhaps a copy of the advertisement and a copy of the 
expanded jurisdiction paper so that they would have an idea what it is we are 
expecting from them if they want to present at the public hearings. 


The last thing that was decided upon, although no schedule has been set 
yet, was to have meetings with ombudsmen and legislative counterparts in two 
other provinces. The ones suggested by the subcommittee were Manitoba and New 


Brunswick, Manitoba because the children's aid society in Manitoba is the 
closest to that which is in existence in Ontario, and the one in New Brunswick 


because the public hospitals are being overseen by the Ombudsman in New 
Brunswick and we might get most value by going there. 


Certainly, this is not cast in stone, but that is the brief outline we 
have scheduled and I thank the subcommittee for it. Certainly, we would 


respond to any input other committee members have and will circulate it to 
regular committee members as well. I do not think there is any need to have a 


motion to adopt that report, but any discussion you have in regard to that 
would be welcome at this time. 


Mr. McLean: If I can just speak briefly, I think you have outlined 
in very good detail the discussion that took place. I know it took a lot of 
time to try to iron out a lot of the problems we could -foresee.~I think what - 
you have relayed to us today would be best, considering all the circumstances 
involved. I really think a motion from this committee accepting that report 


would probably be in order because it is important that we have the support of 
the whole committee on what your recommendation is. 


Mr. Callahan: What were the three areas you were going to visit? 
Madam Chairman: In Ontario? 
Mr. Callahan: Yes. 


Madam Chairman: There were five locations. The two northern were 
Timmins and Thunder Bay, the east and west of northern Ontario where people 
can feed in with a minimum amount of flight changes. 


Mr. Callahan: In light of the fact that you are also advertising 
this in the newspapers that serve the native community of this province, we 


might consider some point a little further north. I think flying is great for 
perhaps a lot of people, but for economic and perhaps even other 


considerations, if we really want to take it to the native population, we 
might find a centre that might be closer. That is a suggestion. 


Mr. McLean: We had discussed Kenora as one of the areas. 
Mr. Callahan: I would think that or even further up. 


Madam Chairman: The problem we were faced with was the time span of 
getting the committee there, but certainly I think it was something that we 


discussed when we were trying to think where we could go in the north and have 
a number of people who would be submitting to us. 


Mr. Callahan: You might add it to a trip I missed, but I think the 
Ombudsman's committee took a trip to--where was it? 


Mrs. Meslin: Big Trout Lake and Fort Severn. 
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Mr. Callahan: Big Trout Lake. That was not just a holiday; it was 
for the definitive reason of seeing that area. Not only to make it easily 
accessible to the native population, but also perhaps to demonstrate to them 
the real concern that we have about our native population here in Ontario, 
that might be a considered location for at least one day anyway. 


Mrs. Meslin: I think the only problem you might face is that when we 
did the trip, we went to three or four separate reserves, which means the only 
people who see you are the people on a particular reserve. There are no 
accommodations, both in the sense of sleeping or for other Indian native 
groups coming into those places. What you try to find is a central location 
where they normally come. A lot of them come into Thunder Bay, because there 
are a lot of governmental agencies in Thunder Bay. A lot of them come into 
Kenora. So the distinction between Timmins or Kenora-- 


Mr. Callahan: You do not see a difficulty for them in getting there 
to present their briefs? 


Mrs, Meslin: I do not see any difficulty in that they do a lot of 
travel. 


Mr. Callahan: OK. That was my concern. 
Mr. Sola: I was just going to move to accept your recommendation. 


Madam Chairman: Thank you. Before we hear from Mr. Elliot, could we 
have a seconder for the motion? Mr. McLean. Thank you. 


Mr. Elliot: I would like to add to the comments already made with 
respect to the logic of Thunder Bay as being a centre to which a wide variety 
of native people could come relatively conveniently. We are really looking at 
three areas of extended jurisdiction and we really should be going to centres 
where we also look at the extension of the other two areas of concern. Thunder 
Bay seems to be a logical place to do all three of the considerations, not 
just the child welfare aspect of the thing. 


Madam Chairman: Mr. Sola moves, seconded by Mr. McLean, the BoOD Eso? 
of the subcommittee report. 


Motion agreed to. 


Mr. Callahan: May I ask as well, do you have the permission of the 
third party to start the meeting without their attendance? 


Madam Chairman: Yes, we do. Mr. Philip shall be joining us at about 


two o'clock and be admitted. Mr. Charlton is in another committee and could 
not get a substitution. That is for the record. Mr. Philip was one of the 


members of the subcommittee and he agreed totally with our report as it stands. 


Mr. Callahan: I called it the third party too. I guess I should not 
have done that. They are the official opposition, are they not? 


Madam Chairman: Next, we have some outstanding matters from the 
Ombudsman. These are outstanding matters from previous committee reports. 


First, we will be hearing from the Ministry of the Environment and Mr. 
L. We have here Jim Jackson, who is the acting director of legal services for 


B-4 


the Ministry of the Environment; Eleanor Meslin, the executive director of the 
Ombudsman's office; and Mr. Zacks, general counsel of the Ombudsman's office. 
I would like to start with Mr. Bell, if I may. 
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Mr. Bell: Those of you who have your briefing material from the last 
hearings can, if you will, turn to tab O in that material. For those of you 
who do not have it but who have had material distributed this afternoon--has 
that been done?--it is under the heading Ministry of the Environment. I just 
want to give you a brief explanation of the background of this case and the 
relevance of the material. 


As you know, in each annual report the Ombudsman takes inventory, both 
on his behalf and on the committee's behalf, of outstanding matters. There are 
two appendices in that report, creatively called A and B, in respect of which 
he outlines and itemizes things that have not yet been concluded. The 
committee takes that inventory and pursues it with the governmental 
an ae Ba auSaee on and that is ube we are aoe this oes aralee 


On the matter of ne Mini aire of the ene Bre if you wilt 
turn to the material, the last two pages are copies of the relevant appendix 
included in the Ombudsman's last report. For record purposes, this matter was 
originally reported as a recommendation-denied case in the Ombudsman's 11th 
report, dealing with a decision of a former Minister of the Environment to 
accept an arbitration decision with respect to the particular complainant, who 
was a contractor or a subcontractor on a project performed for the Ministry of 
the Environment. 


As you can see from the appendix, the committee, in its 12th report in 
its second recommendation, recommended that "the Minister of the Environment 
accept in principle that the crown may, in appropriate circumstances, pay a 
claimant interest due pursuant to a term of a contract with a contractor; and 
the Minister of the Environment consider the merits of the complainant's claim 
for interest owing on the principal amount in question and formulate a 
decision whether or not to pay the claim." 


When the matter first appeared before the Ombudsman, the issue had 
distilled itself to one of awarding interest in appropriate circumstances on 
an amount due to a contractor pursuant to the process in place under that 
Ministry; otherwise, the minister was obligated in appropriate circumstances 
to pay interest. 


What your recommendation means and has been interpreted by the Ombudsman 
and the Ministry of the Environment to mean is that the question of interest, 
whether it is due and payable in this particular case, will be put to another 
board of arbitration or to another arbitrator chosen in the same way as the 
original was, which is an acceptable and appropriate way. Whereas that was 
your recommendation in the 12th report, and I believe the 12th report has been 
adopted by the House, and in any event the recommendation was accepted by the 
Minister and the ministry, a couple of years have gone until today without any 
apparent progress to implement the recommendation. 


Mrs. Meslin or Mr. Zacks, have I fairly stated the situation as of now? 


Mr. Zacks: Yes. 


B-5 
Mr. Bell: With that, Mr. Jackson, I think the committee is 


interested in hearing from you an explanation on behalf of the ministry as to 
why it has taken so long. 


Mr. Jackson: Subsequent to that report, an offer to arbitrate was 
made. The person whom the Ombudsman was dealing with did not accept the terms 
that the offer was made on. The committee subsequently made some 
recommendations with respect to those terms. 


The matter was not dealt with by the ministry. That was my 
responsibility. I was expecting to receive a copy of a contract, and put the 
file aside and left it put aside. We obviously cannot wait for ever. I am 
prepared to write a letter, and I will send a copy of it to the Ombudsman's 
office within the week, setting out the terms and conditions for an 


arbitration that are consistent with the committee's last recommendations on 
this matter. 


Mr. Bell: Specifically, what you are referring to are comments or 


recommendations made by the committee in its 15th report dealing with the 
process. Is that correct? 


‘- Mr. Jackson: That is ‘correct. - 


Mr. Bell: In specific terms, what has to be done by the ministry to 
get the arbitration on? 


Mr. Jackson: We have to make an offer of those terms to the other 


party. The other party has to accept them. We will provide a list of possible 
arbitrators, from which he can choose one. We will then proceed with the 
arbitration. 


Mr. Bell: Are you prepared to have all of that done this week? 


Mr. Jackson: The offer will be made this week. I do not know how 
quickly we will get a response. If we do get a response, we will provide a 


list of arbitrators and will be prepared, at the convenience of the other 
party and the convenience of the chosen arbitrator, to arbitrate promptly. 


Mr. Bell: For the moment, I am only interested in that which is for 
the ministry to do. You may not have control over the speed of the reponse, 
but in terms of whatever you have to do, drafting, formalizing and submitting 
an offer for arbitration in the terms stipulated by the committee, can the 


committee have your assurance that that will be done this week? 
Mr. Jackson: Yes, it will be done within the week. 


Mr. Bell: All right. I take it also that the committee has your 
assurance that, to the extent it is within the power of the ministry, all 
steps will be taken to expedite this arbitration? 


Mr. Jackson: Yes. 


Mr. Bell: Members of the committee, I do not have any further 
questions. 


Just by reference, at pages 3 and 4 of the 15th report, particularly at 
page 4, the committee did express concern over the length of time that had 
gone on. I think that is acknowledged by all sides. 
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There is one more thing. Would you, Mr. Jackson, on behalf of the 
committee, undertake to advise the committee, through the clerk, of the 
progress of the arbitration as and when events occur? 


Mr. Jackson: Yes. 


Mr. Bell: Like offer made, response received, arbitrator selected, 
dates of arbitration, arbitration completed and decision. 


Mr. Jackson: Yes. 


Mr. McLean: Just for clarification, the offer we are talking about 
is the offer of the terms that will be negotiable, that the arbitrator will be 
dealing with. Is that what we are talking about when we are talking about the 
offer? 


Mr. Jackson: The offer of the terms under which the arbitration will 
be carried out. Yes. 


Mr. McLean: You are aware of the terms that were laid out some time 
ago in Hansard? 


Mr. Jackeones Yes. 


Madam Chairman: For the record, would you like to state which 
Hansard, if you have that available, so that we have it clear? 


Mr. McLean: I am just looking at the report that was taken out of 
Hansard. The date is not on the report I have. I believe it would be the fall 
of 1986. 
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Mr. Bell: It may be September 23, 1986. That was a date the 
committee considered that question at that time. That was reported on in the 
15th report, which is a December 1986 report. 


Mr. McLean: That is all I have. I am just pleased to see that it is 
proceeding, that is all. 


Mr. Callahan: I note in this regard that you are going to send out 
this letter to the other party and when you get a reply you will then send out 
a list of available arbitrators. Can that not be done together? 


Mr. Jackson: If it were to be done together, it would probably take 
two or three weeks to get that step done, because we first have to check with 
the arbitrators to see the dates they are available and if they are available 
in a short period of time or a longer period of time. I expect the two 
processes can go on together in our office; that is, checking who is available 
in a short period of time, on the assumption that the offer will be accepted, 
so that when it is accepted or very shortly thereafter we would be able to 
provide the subcontractor with a list of candidates from whom he could select. 


Mr. Callahan: I am just interested in seeing it speeded up. 
Mr. Jackson: I think it would speed it up if we did both things in 


parallel, rather than waiting for the second part to be done before we do the 
PiTSt apex ve. 
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Madam Chairman: You will be pleased that this is going to be acted 
on as expeditiously as possible. I am sure the Ombudsman's office is and, on 
behalf of the standing committee, I am glad to see you are pressing ahead with 
this. May I say, "as quickly as possible" can only be emphasized? 


As the next person on our agenda, re the public service superannuation 
fund, Mr. 0, is not expected to be here until two and Mr. Philip has 
specifically asked that he or some member from the opposition party be 
present, perhaps we can deal with other matters, Mrs. Meslin. Would you be 
prepared to do that and press ahead for as long as we can? 


Mrs. Meslin: Surely. 
Madam Chairman: Thank you. 


Mr. Bell: Mrs. Meslin, can we deal with the Ministry of Housing 


matter, which is at tab T? Members, you should have only one piece of paper in 
that tab, and if it has the name of the complainant on it, our apologies. It 


should have been anonymized but was not. 


In any event, without a lot of detail, Mrs. Meslin, can you just give 


the committee a brief thumbnail of what this is all-about.and what the current 
status is and whether that status is to the Ombudsman's satisfaction? 


Mrs. Meslin: The basis of the report today is a recommendation made 
by this committee in 1980 that was not implemented. The recommendation was 
that the Ontario Housing Corp. recommend that the complainant's claim, as 
assessed by the OHC, be paid by the surety. This had to do with a building 
construction contractor's default on a housing project. 


Mr. Bell: Just for the record, this case never came before the 


committee in any detail, did it? It was rather a recommendation that they said 
they would implement but in fact have not? 


Mrs. Meslin: That is correct. 
Mr. Bell: OK. 


Mrs. Meslin: The OHC accepted our recommendation and made a request 
of the surety, which was refused. The reason it was refused, or so they had 
advised us, was that any money held by the surety -had been exhausted by the 
time the recommendation was made, so that there were no funds in the surety. 


What occurred after that is that it sat in abeyance, with nothing being 


done at that point. The Ombudsman brought it to the attention of the Ontario 
Housing Corp. recently once again. They have been looking through the 


situation and have come to the conclusion that there are some very valid 
concerns. They have asked us if we would just hold off while they review it 


and, hopefully, find some way to make some recommendation to us whereby they 
could solve the problem. They tell us now that within the next two to three 


weeks they will have a meeting with us, having reviewed all the data. 


i As far as we are concerned, it is not necessary for this committee to be 
involved in it at this time. We hope that we might be able to settle it. 


Mr. Bell: It is like best scenario, worst scenario. Best scenario, 


you settle it or they implement the recommendation. What is the worst 
scenario? They come to you and say, "We won't or can't do it"? 


Mra Meslin:, es. 

Mr. Bell: What are you going to do? 

Mrs. Meslin: I would think we may well come back here with it. 
Mr. Bell: As a recommendation-denied case? 

Mrs. Meslin: Yes. 


Mr. Bell: OK. How feasible is it to push them to a position before 
the end of this month, so that you can report it one way or another in your 
next report? 


Mrs. Meslin: I will certainly try. We will certainly try to do that, 
and barring that, we would go to a special report, if we had to, so that we- 
would bring it to this committee as quickly as we could, if we could not get 
it in the annual report. 

Mr. Bell: Otherwise, you are waiting 18 months. 

Mrs. Meslin: No, we would not do that..- 


Mr. Bell: OK. I do not have anything further on that. 


Madam Chairman: Any questions from the committee? None. Could you 
just remind me again what year this all started? Did I hear 1980? 


Mr. Bell: Yes. 

Mrs. Meslin: Yes. 

Mr. Zacks: Actually it all started back in the early 1970s. 

Madam Chairman: I thought maybe I had heard the time incorrectly. 
Mr. Zacks: Is this committee not already seized of the matter? 
Mr. Bell: Pardon? ’ 


Mr. Zacks: Are you not already seized of it since it was reported in 
our annual report? Would it have to come back in any report fashion? 


Mr. Bell: I think we want to know what happened in the interim. I 
think that is almost as important as the merits. I would like it in--easy for 
me to say--I would suggest that you do it in either the next annual report or 
a special report and include the chronology of events since the recommendation 
was initially accepted. 


Madam Chairman: Thank you. Would you like to go on to the next one? 
Moving right along here today. 


Mr. Bell: Mrs. Meslin, is the next one at tab Q, the Ministry of 
Consumer and Commercial Relations? 


Mrs. Meslin: Yes. 


Mr. Bell: Members, the material you have in this particular part 
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includes again the relevant portions of the appendix from the Ombudsman's last 
report and a couple of letters between me and a couple of ministers. There is 
a letter that should have been anonymized and it is not. It is referable to 
the complainant, a letter of September 8, 1987, from a representative of the 
ministry and, finally, a letter to me of December 29, which says in general 
terms that the appropriate steps are being taken but it is not appropriate to 
discuss it with the committee. What are we doing here then? Mrs. Meslin, what 
is the current status and is it now appropriate to discuss it? 


Mrs. Meslin: No. My understanding of the reason that we were to be 
here was that the clerk of the committee had received a letter from the 


complainants asking that the committee look at the situation. We went back and 
spoke to a representative of the complainants and we clarified the areas he 
was unclear about so that he would understand where the ministry was in the 
process. He was satisfied after that meeting that the process had worked its 
way through. We felt it would be better if, for the record, we just reported 
that to the committee since it had been asked to look at it. He is satisfied 


at this point to wait for the process to work its way through. 
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.Mr. Bell: Are you. able: to predict when this recommendation will be 
finally implemented? 


Mrs. Meslin: I do not know about finally, because as you know, there 
are quite a number of houses where these repairs have to be made. I am hopeful 
that in terms of the ministry setting its process in motion at that level, we 
should have something by the summer. 


Mr. Bell: I think it might be useful. As you know, when the 
committee gets the annual report and looks at the appendices, there is a 
fairly automatic process of letters that go out to various ministries, etc., 
with these outstanding. 


Could you perhaps give this, and maybe the previous one as well, some 
special attention which would indicate to the committee whether it is 
necessary to put this on the agenda and/or to meet with representatives of the 
ministry? If it is still in the implementation stage and you-are satisfied, 
would you tell us that so we can shorten the agenda by that item? 


Mrs. Meslin: Yes. 


Mr. Bell: Members, for information, this recommendation had to do 
with a matter of the ministry compensating certain home owners in a particular 
development of houses built by a particular builder. It had to do with certain 
commitments made by the minister in that regard. I am generalizing and 
oversimplifying the recommendation that the committee ultimately accepted or 
formulated on its own when it went to the identification of certain people 
entitled to compensation and then to an implementation in that regard. 


One of the reasons this has taken so long is that I think there is a 
certain amount of physical examination of houses etc. required, so it is not 
surprising that it is where it is. 


Is there anything else you want to say about that, Mrs. Meslin? 


Mrs. Meslin: No, that is it. 
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Mr. Bell: I do not have anything further. 


Mr. Callahan: What are the dates of these houses? When do they date 
back to? 


Mrs. Meslin: About 10 years now. 


Mr. Callahan: The reason I ask that question is that I notice the 


recommendation of the committee refers to the home owners who were the 
original home owners. 


Mrs. Meslin: That is right. 


Mr. Callahan: It is, "l(a) The ministry reopen its file on the 
matter and take whatever steps are necessary to review the HUDAC and related 
inspection reports for those houses which are owned by persons who originally 
filed a deficiency list." 


I take it from this that our recommendation only covers those people who 
have not resold their houses to somebody else. 


Mrs. Meslin: That‘is right. 


Mr. Callahan: I wonder if that was the intent of the committee at 
the time. It would seem to me to be a bit unfair to allow 10 years to pass and 
people perhaps to wind up with a major structural deficiency and then not 
rectify their cases as well as everybody else's. The Housing and Urban 
Development Association of Canada, I recall, normally only refers to 
deficiencies that are listed on the initial report and I think they only apply 
to the owner. 


I have not read the ministry side of this, but if this delay has been 


caused by the ministry, it would seem to me that any benefit should inure for 
not just the present owners but also any people who have taken title from 


them, particularly if there are structural defects. 


Mr. Bell: Mr. Callahan, I can assist. The matter of the class of 
home owners who were entitled was specifically and, I think, quite 
substantially discussed. There were real identification problems with this 
case, one of which was to identify the particular deficiencies which were to 
be compensated. I can recall that one of the things which happened with 


resales and sales of resales was that a number of subsequent owners, for good 
and sufficient reason not necessarily related to these deficiencies, had 


undertaken renovation, expansion, remedial work on their homes, such as it was 
impossible to ascertain. 


I know all concerned, and particularly the Ombudsman, were of the view 
that those persons who originally filed deficiency lists should be the ones in 
respect of which compensation was payable, to open the door; otherwise, I 
think it was considered by all to be impossible to monitor and to close off. 
Perhaps that can assist you. The deficiencies are 10 years old. The case is 
not, though. The case is a 1985 case. 


Mrs. Meslin: Yes, it came to us later. 


Mr. Bell: The initial sales were 10 years ago. The builder 
subsequently went out of business, did he not? Bankrupt, I guess. 
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Mrs. Meslin: There was a problem with the time, with the then 
minister making promises in the House which caused the problem in the first 
place. 


Mr. Callahan: Just so I am clear on this, if one or more of these 
houses have changed hands, which I suppose has probably happened, is it the 
ministry's intent to compensate the present owner of the existing structure or 
to compensate the person who originally filed the deficiency list? 


Mr. Philip: The original owner. 


Mr. Callahan: In other words, the original owner may wind up with a 
windfall. 


Mr. Philip: No. 


Mr. Callahan: They may, Mr. Philip, if in fact he has sold the 


house, perhaps a buyer-beware idea. If a person buys the house and the defect 
is there, then if the payment is going to be made to the original owner and he 
has not taken any reduction in the price of the resale, he is going to wind up 
with a windfall. 


Mr. Philip: I think the assumption, though, on the part of the 
ministry has been that the houses have been devalued as a result of the 
problems. Therefore, the person would purchase at a devalued rate. 

Mr. Callahan: And sell it? 

Mr Bellsmves,;etnistis) ainotorious: subdivision: 

Mr. Philip: I suggest you not buy one. 

Mr. McLean: It is probably in Brampton. 

Mr. Callahan: Is that right? 


Myr. (Beliss sNO, Sit is not. “it asscioser. 


Mr. Callahan: OK, as long as that assurance is there. I would hate 
to see the people who wind up with the house wind up with a house that has a 
major structural defect and the people who sold it get a windfall. It seems 
hardly-- 


Mr. Philip: Does the Real Estate and Business Brokers Act not state 
that an agent or vendor must disclose any major problem? 


Mr. Callahan: No, as long as he does not deny it; as long as he is 
not asked and denies it, it is buyer beware. 


Mr. Philip: I have spoken to a number of agents and they tell me 
they always disclose it if there is any major problem. Otherwise, they are 
open to a lawsuit afterwards. I am not talking about a squeaky furnace or 
something like that, but about a major defect. It is certainly the law that if 
urea formaldehyde foam is in, it has to be disclosed, but other major defects 
also have to be disclosed. 
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Mr. Callahan: In fact, you sign a declaration that it has not got, 
nor has it ever had, urea formaldehyde foam. There is nothing in law, as I 
understand it, which says that because it is there--you look. I agree with you 
that probably in the majority of cases, reputable real estate agents would 
bring that to the attention of the buyer, but there is no law that requires 
them to do that, as long as they do not misstate the facts. It is buyer beware. 


Mr. Elliot: I would like to further clarify this point because 
people have actually bought these homes. It is clearly a situation where the 
buyer has to beware. I assume that if these defects were substantial, the 
homes would have been devalued accordingly, so the person who should be 
receiving the recompense would be the original buyer, if it in fact applies 
any more. 


I am not sure exactly on the reading of this, but I submit that if they 
sold the place, probably they would not be entitled to recompense at this 
point in time anyway. I have sold real estate. I have been a licensed agent, 
and in actual fact, you buy what is there. The law really does not cover you 
in any way, shape or form on any of it. If you do not have somebody go in and 
actually check through the thing thoroughly, like a-contractor.who knows what 
is going on, after you have signed on the dotted line you really have no 
recourse unless you can show somebody perpetrated fraud against you by hiding 
something from you. But the responsibility is on the buyer to make sure that 
does not happen. It is not on the seller in any way. 


Mr. Bell: There is another reason that just came to me. Many of 
these home owners, the people on the original deficiency list, relying upon 
certain representations that were made by the minister and the ministry, 
effected these repairs themselves. It is a recompense situation. That is 
another reason why it was decided only the original home owners, the original 
repairers, if you will, were entitled to receive it. That way, the person has 
taken it twice and it would not be appropriate to give it to a subsequent 
buyer in his purchase. 


Mr. Callahan: I do not want to belabour this point, but you refer to 
major structural defect. It could be that the roof struts are all--what is the 
word when they are out of line? Somebody help me out--warped, something you 


would never know, and you could sell the house and the poor soul who buys the 
house now winds up with a house with a roof that is probably going to last 


about half the length of time it should last. I would like to know what the 
major structural-- 


Mr. Philip: The committee had a list. 
Mr.oCallahans Didvit? 


Mr. Bell: If you read on, it is also defined by inspection reports 
that exist. But what happened chronologically is that HUDAC, the minister and 
the group were darned close to a deal--some argue a deal was made--in respect 
of which inspection reports were prepared by experts retained by either HUDAC, 
the ministry or both. The thing then fell off the rails in terms of who was 
going to fund it. Fortunately, there had been an inspection report, another 
response to the 10-year concern, which is a valid concern. 


These inspection reports are now five or six years old. So that 
crystalized, if you will, the identity of the defects and a class of the 
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defects. The committee had before it information as to the nature and the type 
of defects, and the language of that recommendation is deliberate because the 
reports, and the people who are privy to those reports, know what "major 
structural" and "substantial defects" mean in the context. Identity is not 


going to be a problem. The real problem is still the-- 
Mr. Callahan: Who gets the money. 


Mr. Bell: That is right. It is getting hold of or contacting the 
persons who are entitled. 


Mr. Callahan: I will leave it at that. I do not know what the 
background is but I would hate to see someone getting the money who has 
already got the money. 


Mrs. Meslin: I do not think that is the problem because I think the 
home owners’ association committed to give the ministry the names of those 
people. They already had a list and the ministry accepted the list it had been 
given of the people. They came to a decision over that. It is just that the 
ministry has now got a whole process for how this thing is going to be done, 


whether they are going to have the repairs done or pay the money or whatever. 
-There is ’a whole procedure going on that has nothing to do with who will 
benefit. 


Mr. Callahan: I will accept that, but I will not drive through that 
subdivision if you are wrong. 


Madam Chairman: Is there any further discussion on this case? I- see 
no one in need of discussion. Is there anything further, Mrs. Meslin? 


Mrs. Meslin: Not on this. 


Madam Chairman: The interested parties for the next case are coming 
today but they are not here yet. There is one other item for us to discuss and 
then I would suggest an adjournment until they arrive. The clerk could hand 
this around. 


Mr. Bell: The Workers’ Compensation Board? 


Madam Chairman: Are we ieee on the WCB until 2:50 p.m. or can 
that be dealt with? 


Mrs. Meslin: That could be dealt with. I do not think anyone is 
coming from WCB. I do not think there is any necessity. 


Mr. Bell: How long do you think we will need for WCB? 
Mrs. Meslin: Five minutes. 


Madam Chairman: Seeing that we have the full committee but one here 
at this time, I am passing around a supplementary budget for the standing 
committee. Initially, when we did the budget, we had anticipated, if I 


remember correctly, about $41,000 in expenditures until the.end of the fiscal 
year, March 31, 1988. We have not sat for as many days as we thought we would. 


However, we have an additional bill for legal fees. In the original 
budget, we estimated legal fees to be $10,000. We have been able to zoom 
through the material a little more quickly and legal counsel is prepared to do 
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our report, and we have had a little more preparation time with the 
subcommunications committee meeting. With these extra two days and with some 
extra billing during the last time we sat, Mr. Bell has submitted an 
additional estimate of the amount he will require for his legal services until 
the end of the month. It is outlined before you in the supplementary budget, 
which is for 50 more hours at $100 per hour. In fact, $700 of this had already 
been expended before we met today to prepare the report of the committee 
during this month and in preparation of yesterday and today. 


I would ask the committee to accept this. It probably will not affect 
our total budget. It is really a reallocation of money expended from the days 
we have not sat and some other expenditures we anticipated which we have not 
incurred. 


Mr. Philip moves, seconded by Mr. Bossy, that the supplementary budget 
be accepted. 2 


Mr. Callahan: When you originally went before the Board of Internal 
Economy for your budget, you had a figure listed for legal services. 


Madam Chairman: That is correct. 

Mr. Callatian: Do I understand you LO say that there is no need to go 
back to the Board of Internal Economy because, out of moneys that were 
allocated to other items, this can be met, if it has to be met? 


Madam Chairman: I gather it will still go back to the board because 
of the reallocation. I understand that we have not, even with this Oa ie 
exceeded our budget that was originally approved. 


Mr. Callahan: I just wanted to be sure, when we were committing this 
to Mr. Bell, that it was not the members who were committing it to him, but it 
was the board. 
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Mr. McLean: I would like to know if we could get an itemized 
statement. I think that in most cases I would like to find out where the bulk 
of the time is being spent and in what area. I am sure they have it all 
itemized in their office. I think it would be fair to the committee to find 
out what hours are being spent where and for what. 


Mr. Bell: Mr. McLean, that has already been done. What happened is, 
you will recall the committee did not do a lot of work last year. A couple of 
things intervened, the election and other more pressing legislative matters. 
The consideration of the Ombudsman's last annual report was delayed until this 
winter. Instead of the budgeting really being done on an annual basis from the 
time you started your work, it was done on the fiscal period ending March 31. 
The estimate of the time to deal with all matters outstanding, i.e., hearings, 
reports, etc., was pegged in your last budget at $10,000. That was obviously 
an underestimate. I have submitted, to the clerk and to the chairman, an 
itemized account which breaks down the hours as of the end of January. 


Madam Chairman: That is correct. 
Mr. Bell: What happened is that account, by time, exceeded by $700 


the $10,000. This is an estimate. I doubt, very frankly, whether we will use 
up all of that $5,000, but nevertheless, there is a cushion. At the end of 
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this month, I will submit a further itemized account showing where the time 
has been spent since the last account. That is the practice and that is 
available for any member of the committee to review. 


Mr. McLean: I figured it was available and that is why I asked 


Madam Chairman: We will certainly make that available to you, Mr. 
McLean, and to any other members who would like to review it. 


Mr. Bell: I can just give you a highlight, if you want. The two 
areas of time that are the biggest blocks are, first, the time that is spent 


here with you. That was the two-week period we spent together in January, plus 
the preparation prior to that to get things organized and ready, and the 


preparation during. 


Madam Chairman: We will certainly make that available to you, Mr. 
McLean. It is fairly itemized. The additional per year, previous to this year, 
for legal fees was approximately $20,000 per year in the budget. Because we 
only had four months, we had anticipated Mr. Bell would do half as much, but 
in fact what we have done is almost our entire year's work in the four months 
and that has Settle tt this til ean ea 


gi Scommbttes nenbens ie ree an reread ratine in aad tion to “ze 


McLean, should certainly see me and I will be more than willing to provide 
them with that. 


We have a motion before the table to accept the supplementary budget and 
submit it to the Board of Internal Economy. All those in favour? All those 
opposed? 


Motion agreed to. 


Madam Chairman: The next item on our agenda is the public service 


superannuation fund. Mr. O and Mr. Basil Cooke, secretary to the board, if you 
could come up to the table, we would appreciate it. This case is under tab N 


in the book. For those who do not have the book, the top letter is the letter 
dated February 25, 1987. Has everybody found that? We will just get everybody 
one before we commence. 


In the meantime, Mr. Philip, I had indicated to the committee that, with 
your consent, we were able to start at one o'clock today with our other case. 


Mr. Philip: I am sorry; I had another commitment. 


Madam Chairman: I just wanted to make clear for the record that was 
acceptable, as long as we did not proceed with this one until your arrival. 


Mr. Philip: Sure. I am pleased to see the subcommittee report was 
passed in my absence. 


Mr. Bell: Again, some background is necessary before this material 
can be fully addressed. 


The Ombudsman, in his llth report, included a recommendation-denied 
matter wherein a recommendation was made to both the Ministry of Government 
Services and the Public Service Superannuation Board. It had to do with an 
individual, complainant 0, who because of a change of job within the public 
service transferred his pension credits from the public service superannuation 
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fund to the Ontario municipal employees retirement system. 


Before he did so, the Ombudsman determined, certain representations were 
made to him by the director of the pension funds branch. The Ombudsman further 
determined that, although advice was given to him, he was not informed at the 
time that, upon the transfer of his pension benefits from one to the other, he 
would lose certain contributions made to the former fund and he would also 


lose entitlement to a pension calculated on the average highest three years of 
earnings. In other words, in fact, there was a diminution in pension benefits 
by the switch. He was not informed of that and that is the crux of the 
Ombudsman's findings and the conclusion behind the recommendation which was 
that the complainant be paid a reasonable compensation for his loss by either 
the ministry or the Public Service Superannuation Board. 


The committee, in its 12th report, on pages 20 and 21, agreed with the 
Ombudsman's conclusion that the director of the pension funds branch, having 
assumed reponsibility for advising the complainant on the transfer of certain 
pension credits, failed to inform him of all of the adverse consequences. The 
committee, however, concluded that there did not appear to be any evidence 
that even if those consequences were disclosed by the director, it would have 
affected the complainant's decision to accept the position. 

More important, the committee declined to then implement or accept the 
recommendation because there was no evidence before it as to the 
quantification of the loss or whether, in fact, a loss, in dollar terms, had 
occurred. The committee's words at the end of this portion of the 12th report: 
"To do so would be to support the payment of moneys to compensate for a loss 
which had not been established." 


Subsequently, the Ombudsman pursued the matter further with the 
committee and came forward with what was offered as a quantification of the 
loss or at least a partial quantification. In any event, in the committee's 
15th report, on page 16, after reporting what it did in the 12th, stated: "The 
Ombudsman pursued the matter and, at the committee's September meetings, 
requested that the committee reconsider its earlier decision. The committee 
agreed to reopen the case and receive evidence concerning the quantification 
of the complainant's loss. On hearing this evidence, the committee determined 
that the appropriate amount as compensation for the complainant was $2,239.91 
plus interest on a sum calculated annually at the prime rate existing at the 
time of the transfer, namely 6.5 per cent. The total amount with interest was 


$4,981.92. 


The committee, in that 15th report, recommended that the ministry and/or 
the Public Service Superannuation Board pay the complainant that amount. All 
of that is background to the material in the file. Again, you have the copy of 
the appendix in the Ombudsman's last annual report showing that: the 
recommendation is still outstanding. Before I lose my voice altogether, Mrs. 
Meslin, could. you pick it up from there, just to explain to the committee what 
has happened since and what the Ombudsman's position is? 
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Mrs. Meslin: Since 1987, we have been communicating by letter with 
the then Deputy Minister of Government Services and with the Public Service 
Superannuation Board to try to determine what would happen in relation to the 
committee's recommendation, and, by letter dated January 23, 1987, the 
chairman of the Public Service Superannuation Board expressed her concern to 
us that neither the board nor the ministry had been allowed to make any 
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representations before this committee during its most recent consideration of 
the matter. She--the chairman, that is--also stated in her letter that the 
board had no authority to make an ex gratia payment in this matter. 


By further letter in February 1987, we provided the chairman with the 
background information, explaining how the matter had arisen most recently at 
the committee. We included copies of the transcripts from the committee and 
advised her that we would be prepared to review the matter again at the 
committee should either the board or the ministry feel it necessary. She wrote 
to us after that, on February 19, to say: 


"On behalf of the Public Service Superannuation Board, I maintained and 
continue to maintain firstly, that there was no act of malfeasance, 
misfeasance, or omission on the part of the director, and secondly, that a 


loss, if any, to Mr. O could only be determined at the time he retires and 
could only be based on numerous speculative assumptions. The committee, 


although in its more recent discussions appears to be under the impression 
that there was misinformation given to Mr. 0, also saw the difficulty in 
determining what loss if any was suffered. In my reading of the transcript, 
the committee accepted the amount recommended by the Ombudsman just to get the 
matter out of the way, with no conviction that it was, indeed, the proper 
amount, or for that matter that any loss has been incurred by Mr.-0. ; 


"In any event, as I said in my earlier letter to you, the board has no 
authority to make this payment out of the public service superannuation fund." 


That is where we are today. 


Mr. Bell: Gail Morrison wrote to me last February. That is the 


February 25 letter, which really is a restatement of what we have just been 
talking about. Have you had any further communication with either the board or 


the ministry? 
Mrs. Meslin: No, we have not. 


Mr. Bell: I am correct, am I not? The committee's 15th report has 
not been debated in the House? 


Madam Chairman: No. It has just been tabled. 


Mr. Bell: Is there anything further you want to add, Mrs. Meslin, 
before we ask Mr. Cooke? 


Mrs. Meslin: No. We are here for the committee's guidance. 


Mr. Lupusella: In the letter dated February 19, 1987, from the 
Public Service Superannuation Board, there is a statement which says that if 
there is any loss, the claimant can recoup the loss at the time of retirement. 


I cannot find the statement. OK, here it is. "...secondly, that a loss, 
if any, to Mr. 0 could only be determined at the time he retires." The 
committee has figures of the amount of money which, in theory, Mr. 0 is 
supposed to get as a result of this loss. How has this calculation been made 
when, in fact, the Public Service Superannuation Board maintains the position 
that the calculation can be made only at the time he retires? Would you like 
to describe that? 


Mrs. Meslin: Do you want us to respond? 
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Mr. Lupusella: Yes. 


Mrs. Meslin: We made a determination that the $2,239.91--the 
original amount--represented contributions of the complainant's employer to 
the public service superannuation fund, which were left behind upon the 
transfer of the pension benefits. 


Mr. Lupusella: Is there any particular regulation in any act or as a 
result of any statute that the claimant was supposed to be informed about the 
situation which took place? If there is no regulation whatsoever, why is the 
public service liable for this amount? 


Mr. Zacks: I am not certain. There are some regulations that put 
some onus on some employers, I know, to explain pension funds. I am not sure 
if there was a statutory duty on the public service superannuation fund to do 
that at the time, in any event. My recollection of the case is that it was 
decided on legal principles analogous to negligence law that insufficient 
information was provided, there was a legal duty to provide the information 
and it was not done. Accordingly, as a result of relying on that 
misinformation or lack of information, the complainant suffered a loss, which 
we quantified previously to the committee. 


Mr. Lupusella: Do you not think that some of the responsiblity lies 
on Mr. 0 to know what is happening to his funds? Do you not think it is the 
same thing if I go to a bank, I deposit my money, I withdraw money from the 
bank and I lose interest? Should the bank inform me of that process and should 
the bank be liable if I do something like this? 


Mr. Zacks: We are not trying to avoid the question. This was all 


discussed and reviewed previously. I have not reviewed the file in sufficient 
detail to answer the questions you are posing with specific facts about the 


case, but my recollection is that this person asked for information, or 
received information, because he was not aware of the implications of pension 
law and the statute and provisions of the pension fund. 


He approached the fund with this purpose, to get this information, to 


rely on this information to govern himself. That is the basis upon which the 
Ombudsman dealt with the case. There was an obligation on the fund, having 


provided the information, to at least provide full information or correct 
information. 


Mr. Lupusella: Thank you very much for the information. If I may, I 
would like to turn to you for further explanation. 


Madam Chairman: Before you start your line of questioning, what I 
would like to do is get on the record Mr. Cooke's position. 


Mr. Lupusella: Sorry, OK. 


Madam Chairman: Then if you want to continue, and Mr. Philip is 
after that, is that acceptable? 


Mr. Lupusella: Yes. 


Madam Chairman: It is so that we do not jump into questions without 
knowing what the position is. Mr. Cooke, we would appreciate it if you could 
enter into the record your position on this matter so that we will have an 
idea of where the Public Service Superannuation Board is coming from. 
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Mr. Cooke: I am the secretary of the Public Service Superannuation 
Board and my chairman asked me to extend her apologies. She is also chairman 
of the Commercial Registration Appeal Tribunal. There is a hearing. on today, 
so she is not able to to be here. The board continues to maintain that there 
was. no error at all on the part of my predecessor, Mr. John Macdonald. 


I am not quite sure how far you want to get into this, because the 
committee had already decided the opposite. If I could just take the 
committee's time for a few moments and very briefly run over the situation. 


Mr. Callahan: Excuse me. Can I have a point of order before he goes 
on? gt 


Madam Chairman: Yes, Mr. Callahan. 


Mr. Callahan: I just want to find out something. Does this not all 
become rather academic in view of the fact that there is no authority to pay 
out the moneys anyway? 


- Mr. Philip: There is a claim of no authority. That is precisely the... 
point of order I was going to make. I do not think that our role as a 
committee is to rehear something that a previous committee has already decided 
on. Surely the only matter before us is that the committee did recommend 
certain actions be taken, and certain actions are not being taken. Our 


questions should be directed solely toward whether the actions that we asked 
are possible and if not, why not. And if there other ways in which we can 


achieve the same objective that the committee asked for by recommending 
something either analogous, or different, to come to grips with that. If we 
start rehearing every case where a ministry says, "I am sorry; I do not want 
to pay," then we are out-guessing or second guessing a previous committee that 
spent a lot of time on this. 


Madam Chairman: I agree with the point of order. 


Mr. Lupusella: I understand the general approach of the point, but 
certain material has been submitted before this committee. If the committee 


has to use this approach, then we do not need any material before us. It is as 
simple as that. It does not make any sense for me to participate in any 


discussion which I was not part of in a precedent hearing. Now that there is a 
new committee, and the case is before the new committee with material which is 
before us, based on the point which has been raised by Mr. Philip, it is 
preventing me from raising any question on the case. How can I judge it? 


Mr. Philip: The case is not before the committee, with respect, Mr. 
Lupusella. What is before the committee is-- 


Mr. Lupusella: Lupusella. 


Mr. Philip: Lupusella. I am sorry if I have affected your 
sensitivities. 


Mr. Lupusella: Yes. 
Mr. Philip: I did not know you had any. 


Mr. Lupusella: You never had it. 
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Mr. Callahan: I think-- 


Madam Chairman: Mr. Callahan, no further comment on this matter 
would be appreciated. 


Mr. Philip: The matter that is before the committee is not the case. 
The matter that is before the committee is that the payment that we 
recommended, or that the previous committee recommended, is not being followed 


for certain reasons. It is our responsibility only to look into those reasons 
and to deal with that matter. Otherwise all of the material would have been 


retabled and we would have had a complete rehearing of the case which, I 
submit, would be completely out of order. 


Madam Chairman: I agree with the point of order and I would like to 
make a decision. We are not rehearing this case. We are deciding solely on the 
issue of whether the issue put forward before us by the Public-Service 
Superannuation Board as a reason for not paying out, is a valid reason, and 
what we should do with that. I do not think it is our position to rehear the 
merits of this case, but solely the reasons why it has not been spite ls 
and to deal with the recommendations of the previous committee. 


Mr. ‘Callahan, do you have something. further -on this? 


Mr. Callahan: Just information on that. I gather then that what you 
are saying is we are not deciding whether--we are not going that next step and 
Saying it can be paid out. Really what we are doing is we are deciding on 
something that is hypothetical, because until the legislation that is 


recommended is passed, and thus is passed retroactively to assist this person, 
it does not solve anything. 


If I could address Mr. Philip's comment. As I read it, paragraph three 
of the February 25 letter says that neither the board nor the ministry had 
been allowed to give their side. I would think that is not a rehearing at all. 
What that is called is “natural justice." 


Mr. Philip: That isn't the case. 
Mr. Callahan: I do not know. I am relying on the material before me. 


Mr. Philip: The board appeared at the original hearing, a decision 
was made in the matter against the Ombudsman. Both sides were here at that 
initial hearing. It was brought back to the committee only as a matter similar 
to the way in which it is being brought back now. 


Mr. McLean: I would like to hear from this gentleman why the ~ 
superannuation board has not acted on the recommendation. 


Madam Chairman: Thank you. I would like to hear from him as well. 
Mr. Cooke, could you continue. 


Mr. Cooke: We administer the Public Service Superannuation Ant 
which is an act of the Legislature, and there is no authority in that act for 
us to make a payment of this nature. The act clearly lays down the terms and 
conditions under which we can make payments out of the public service 
superannuation fund, and a payment of this nature is not provided for in the 
legislation. 


Madam Chairman: Thank you. Mr. Bell. 
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Mr. Bell: The committee's recommendation for the money payment is in 
its 15th report, which although tabled in the House, has not been debated. I 
think you are familiar with the history of the committee’ s report as tabled 
and adopted by the Legislature. What would the board's position be if this 


recommendation is adopted by the Legislature? 


Mr. Cooke: We still have to administer the legislation, which as I 
explained earlier makes clear directions under the circumstances in which we 
can make payments out of the public service superannuation fund. We can make 
refunds when people leave. We pay pensions when they retire. There is no 
provision for any other payments. It is not that we wish to cross the 


committee; there is just no legislative authority in the act. 

Mr. Bell: Other government boards that administer funds--I will use 
the analogy of the Workers’ Compensation Board--have as part of their funds 
something called a discretionary fund, which is used for discretionary 
payments. Is there a comparable animal? 

Mr. Cooke: No, sir 


Mr. Bell: These questions may sound naive, and they probably are to 
one who is familiar. Are. you saying that-every cent, either contributed by the 
employee or by the employer, must be accounted for in terms of pension payout? 
You are nodding your head yes? 

Mr. Cooke: Yes, I am. 


Mr. Bell: What if this case were under the category "legal 
obligation to pay"? Does the board have an ability to make such a payment? 


Mr. Cooke: Only if it is provided for in the act. 


Mr. Bell: Let me ask you in the hypothetical. If the board were sued 
for the payment of certain moneys and a court determined that the board was 
obliged to make that payment, where would that money come from? 


Mr. Cooke: I presume in that case it would come from the fund, 
because the court would have found the board not to be administering the act 
correctly. 

Mr. Bell: But where do you go to the act to make that payment? 


Mr. Cooke: You are talking a hypothetical case. 


MrowBelLsal sknow; but yinemy: By eo case where do you go in the 
act to make that payment? 


Mr. Cooke: There is no slush fund in the act. You either get a 
refund of contributions when you leave or you get a pension when you retire. 


Mr. Bell: No. But in my case, what part of the act do you identify 
to make the payment that the court says to pay? 


Mr. Cooke: I am sorry; I do not understand the question. 
Mr. Bell: All right. There is a judgement for the payment of $5,000. 


Mr. Cooke: For what? 
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Mr. Bell: Pension benefits. 


Mr. Cooke: If it is pension then--for instance, where it could crop 
up is where sometimes the board has to decide between a common law spouse and 
a legal spouse. We, make the payment in accordance with the evidence before the 
board. If the court finds we have made payment to the wrong person, then it is 
a payment which is payable under the act, and the board would have to 
authorize payment. 


Mr. Bell: What if the court said, "The board is liable to this 
individual because of certain representations made to ee 


Mr. Cooke: There is no provision in the act to make payments of that 
nature. 
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Mr. Bell: So even though the court had determined that the board was 
liable for that payment, the board would not make a payment? 


Mr. Cooke: You are talking about a very hypothetical question-- 
Mites Be le tak know. | | 


Mr. Cooke: --and it is very difficult to answer it. The fund is 
there to pay pensions and to pay refunds for people when they leave. 


Mr. Bells OK. 
Mr. Cooke: Which is what it did in Mr. 0's case. 


Mr. Zacks: If there were such a situation as the second 
hypothetical, my recollection is that under the Financial Administration Act 
there is some provision for payment out of the consolidated revenue fund for 
those types of liabilities. 


Mr. Bell: Could Mr. Cooke speak to that? Does he have any access to 
the consolidated revenue fund? 


Mr. Cooke: We did have a legal Opinion on this matter in 1983 from 


the director of legal services in the Ministry of Government Services. In the 
final paragraph of his memorandum, he said: 


"The select committee on the Ombudsman has for some years past 
recommended in its report that the Financial Administration Act be amended to 
permit payments to be made out of the consolidated revenue fund where a 
governmental organization agrees to implement a recommendation of the 
Ombudsman.” 


No such amendment has yet been made. That was in 1983, so whether 
anything has changed since then, I do not know. 


. Mr. Bell: Are we not confusing the double-dipping case, though? That 
recommendation arose out of an issue of whether a retiree could come back and 
work for the public service and double-dip in respect of his pension. It 
really does not relate to the circumstances of this case. If I recall that 
opinion, that was given in respect of that matter. 
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Mr._Cooke: No. This opinion is in relation to the case that we are 
now discussing, Mr. 0. 


Mr. Philip: Have you obtained a legal opinion on the recommendation 
of the 15th report in 1986, or was the only legal opinion you have received in 
1983? 


Mr. Cooke: No. We also had one in 1984. 
Mr. Philip: What does the one in 1984 read as? 


Mr. Cooke: It is a six-page one that supports the board's contention 
that the board did not err. 


Mr. Philip: But that was on the double-dipping issue again, was it 
not? What issue was that on? 


Mr. Cooke: Mr. 0, the case before you. 

Mr. Philip: Mr. Zacks, have you examined that legal opinion? 
Mr. Zacks: No. I have never seen it... 

Mr. Philip: It was never presented to the Ombudsman. 


Mr. Zacks: I am not aware of whether it was or it was not. There is 


reference to previous cases that the committee has considered where a 
recommendation was made to amend the Financial Administration Act or the 


Ombudsman Act. I think what has happened is legal counsel for the ministry has 
referred to those much earlier decisions and relied on those decisions to 


bolster the case that is currently before you. So there is some confusion 
between different cases that we are talking about. It is not quite clear. 


Mr. Philip: Mr. Cooke, can you tell us whether or not any legal 
Opinion was presented to the Ombudsman directly related to the recommendation 
of the 15th report? 


Mr. Cooke: To my knowledge, no. 


Mr. Philip: Since your argument is one that you do not have any 
authority to make such a payment-- 


Mr. Cooke: That is one of the arguments. 


Mr. Philip: --why would you not present a legal opinion then to the 
Ombudsman? Surely that would have helped to deal with the issue. 


Mr. Cooke: I believe the chairman used this opinion when discussing 
the matter before the committee. I am not quite sure, but I think so. 


Mr. Philip: Would you read me the section of your act again, because 
I do not have it in front of me, the exclusivity clause or whatever you want 
to call it, that says you do not have the right to pay what the Ombudsman's 
committee asked for? 


Mr. Cooke: There is nothing in the act that says you cannot pay it. 
The act merely gives the authority to make payments, and a payment of this 
nature is not one of those so approved. It states the conditions under which 
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one can pay a pension and the calculation, conditions under which one gets a 
refund, the death benefit, the survivor benefit. 


Mr. Philip: The committee's recommendation was fairly clear. It says 
"that the Ministry of Government Services and/or the Public Service 
Superannuation Board pay the complainant the sum of"--an amount--"plus 
interest, and that the payment is made as compensation for loss of pension 


benefits,” etc. Surely what they are asking for is a pension payment. How are 
you excluded? 


Mr. Cooke: Because he is not a member of our plan. We cannot make 


pension payments to someone who is not a member of the plan. We have in fact 
done some calculations since the last meeting which show that Mr. 0 is in fact 


not losing pension as a result of his move to the Ontario municipal employees 
retirement system. 


Mr. Philip: Why would you not have made that at the time you were 


before the committee and had an opportunity to contradict the arguments of the 
Ombudsman? 


Mr. Cooke: We did not have it at that time. It was in conjunction 
with this legal opinion we had in 1984 that gave us Mr. 0's salary with OMERS; 
we did some projections of pension based on those figures. 


Mr. Philip: It is not the policy of this committee to allow new 
evidence after decisions have been made. You had your opportunity at 


committee, so to speak, and you did not present that evidence. Therefore, I do 
not think it can be taken into account. 


Madam Chairman: Is that a supplementary you have, Mr. Callahan? You 
are on the list. 


Mr. Callahan: I think it should be clarified, Mr. Philip. What this 
gentleman is saying, as I understand, is that there is no legislation--if we 
were to pay it out, we would actually be doing something that was illegal. I 
do not think that is introducing new evidence. What that is doing is telling 
this committee exactly what the reason-- 


Mr. Philip: No. That is not what I said was new evidence, though. 
Mr. Callahan: What are you talking about? The legal opinion? 


Mr. Philip: What I said was new evidence was the statement after 
that, in which he said he recalculated and in fact calculated-- 


Mr. Callahan: All right. 
Mr. Philip: --and that is new evidence. 


Mr. Callahan: All right. I thought you were referring to the earlier 
statement. 


Mr. Philip: Should we, because it lists what you can pay--where is 
the provision in the act that says this is all you can pay? I do not see any 
exclusion of any other payments in that. 


Mr. Cooke: This is a pension plan for contributing members and it is 
only contributing members who can draw benefits from it. That is what the 
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legislation says. 
Mr. Philip: But he was a member--when? 
Mr. Cooke: In 1966. 
Mr. Philip: So he is an ex-member of the plan. 
Mr. Cooke: Yes. 


Mr. Philip: I think you are trying to use a technicality to get away 
from doing what the committee of the Legislature says. I wish your chairman 
were here, because I would certainly tell her in no uncertain language that 
her letter of February 19 is offensive, that members of the committee do not 
simply make decisions--what are her words?--"just to get the matter out of the 
way." This committee sits long hours and we debate. She was not involved in 
the in camera meeting in which we dealt with this at some length. I find her 
letter to be quite offensive, and I think she owes the committee an apology. 


Madam Chairman: Thank you, Mr. Philip. Mr. Callahan, and then I have 
Mrs Eigiot. 

Mr. Lupusélla: You are not speaking on behalf of the committee at 
large. 

Mr. Philip: I think I am speaking of all thinking members on the 
committee, Mr. Lupusella. Maybe I am not talking about you. 


Mr. Lupusella: I did not feel offended by the letter. 
Mr. Callahan: Can I get a word in, please? 


Madam Chairman: I am going to use my gavel. Mr. Callahan, you are 
listed for a question. 


Mr. Callahan: OK. 


Madam Chairman: Mr. Lupusella has made his point that perhaps he, as 
a committee member, does not support Mr. Philip's contention. 


Mr. Philip: He was not on the committee which made the decision or 
the committee that is being attacked by the letter. 


Madam Chairman: Mr. Philip was on the committee at the time. He has 
noted his displeasure with the comments. I hope Mr. Cooke has taken that into 
mind right now and will pass along that message on behalf of Mr. Philip, as a 
member of the committee at the time. 


Mr. Callahan, do you have any questions? 


Mr. Callahan: No. I think it has really been explained, except that 
I would ask Mr. Bell perhaps to confirm that if an act does not specifically 
give authority to pay out but only under certain circumstances, what does that 
do in terms of the authority of the paying body? Can they pay on things that 
are not within the framework of the act? 
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Mr. Bell: The obvious answer to that, in a rule of statutory 
interpretation, is that a statutory body can only do what the statute 
provides. However, that begs the question of what the act does provide. I hope 
somebody will pursue the issue of the consolidated revenue fund. 


What we have heard today is not new. Many ministries or governmental 
organizations come before this committee to say, "We lack the statutory 
authority to make a payment” or "We have to identify a legal obligation." I 
for one do not fully understand how that consolidated revenue fund works in 
terms of access, but I would be interested in somebody pursuing whether this 
board has in the past accessed that fund, and if so for what reasons, and then 


if that has happened, maybe an examination of whether this comes within the 
circumstances of past procedure. 


I do not think it is an answer to say it does not come within the 
specific listings of the legislation. I think you have to look at what general 
authorities those listings provide. We have sent for a copy of the legislation 
to see whether there is anything that can help us in there. 


Mr. Callahan: Just one other question. Maybe I am mistaken, I read 
most of this other material on other items very quickly, but it seems to me 
that in one of the letters on one of the cases, there was a statement to the 
effect, "We're going to pay it, but this is not to be considered a precedent 
for future payments." Where did that money come from? 


Mr. Bell: Maybe Mrs. Meslin should speak to this, because the cases 
where it works are the cases that you never hear about, but we are told year 
to year that the Ombudsman makes numerous recommendations for money payments 
and that those recommendations are accepted by the ministry or the 
governmental organization in question. 


My general understanding is those funds are requisitioned, either from a 


general budget item or from the consolidated revenue fund. I guess, thinking 
out loud, if it is good enough for a ministry, why is it not good enough for 
this board? 


Mr. Callahan: I was just going to add, I wonder if the difference 


here is not this: These are pension funds, which are really trust funds for 
all employees. Just as an analogy, if you extract money out of a lawyer's 
trust fund, if you wanted to be generous and make a payment out of a lawyer's 
trust fund, you would in fact be depleting the trust funds for other clients. 
I thought maybe there is a distinction there. 


Mr. Bell: That is a very good point. Why I raise the Workers' 


Compensation Board, because that is a trust fund as well, is that the Workers' 
Compensation Board has a discretionary fund. I forget what they call it, it 
has a wonderful name. 


Mr. Zacks: Second injury enhancement fund. 


Mr. Bell: Second injury enhancement fund, and those are the moneys 


that fund all the committee recommendations. It may not be a true analogy, 
but-= 


Mr. Elliot: I have two or three questions to ask. The first one I 
would like to ask of the representative from the superannuation fund. Has your 
body done anything about contacting the Ministry of Government Services with 
respect to finding a possible route for payment there? 
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Mr. Cooke: Not to my knowledge. 


Mr. Elliot: It seems to me that, since you do represent the people 
who are going to be superannuated, in the best interests of your clients, 
getting payment for a decision that has been duly made by this committee 
should be one of your priorities. 


Because you have not talked with the Ministry of Government Services, 
which I expect is the route to the consolidated revenue fund, what you are 
doing here is saying, “By statute, we can't do anything at all, and 
consequently the incentive has to come from some other agency of the 
government in order to do this." 


Has your board ever done anything like that with respect to a judgement 
like this one from this committee? 


Mr. Cooke: We have never been in this position before. 


Mr. Elliot: Having asked that of the superannuation fund, with 
respect to the Ombudsman, has the other route been pursued by your group? 


Mr. Zacks: The other route. being which? . 


Mr. Hlliot: Going to the ministry involved that is mentioned in the 
recommendation or the letter here. 


Mr. Zacks: I do not believe it has. I think it was left in the hands 


of the committee when it forwarded the recommendation. I am assuming it was 
forwarded to both the ministry and the fund, but I am not aware of whether or 


not it has been. It is clear that the recommendation is to both. 


Mr. Elliot: Has the same kind of directive gone to the Ministry of 
Government Services as has gone to the superannuation fund? 


Mrs. Meslin: In your committee's recommendation, which is on page 17 


of the 15th report, it addresses that recommendation to both the Ministry of 
Government Services and/or the Public Service Superannuation Board. As such, 
both bodies would have been made aware of this by the committee. 


Mr. Elliot: It seems to me the Ministry of Government Services 
should have representation at this hearing, because I think the judgement has 
been made by the committee in the report, been stated, the individual involved 
here has in excess of $4,000 coming to him and either one of these agencies or 
ministries should look after it or they should intend and make sure that the 
needs of this person are satisfied. 


Mr. Philip: I think Mr. Elliot is making a good point. Mr. Cooke, to 
your knowledge, did the Public Service Superannuation Board at any time refer 
this to the Ministry of Government Services to see whether it could pay it out 
of its revenue funds? 


Mr. Cooke: I do not think so, sir. 
Mr. Philip: Mrs. Meslin, to your knowledge, has the Ministry of 
Government Services responded directly as to the possibility of paying it out 
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Mrs. Meslin: No, they have not. 
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Mr. Philip: Since you have received correspondence only from the 
Public Service Superannuation Board, have you written to Government Services 
and asked it for a response, since the committee did say and/or? 


Mrs. Meslin: My understanding is once the committee has made its 


recommendations, the clerk of the committee sends those recommendations to 
both agencies and follows them up. 


Mr. Philip: To the clerk of the committee or to the chairman then, 
has the Ministry of Government Services responded in any way, either to the 
chairman or the clerk on this matter? I believe Mr. Bell has .the answer to 
that question. 


Mr. Bell: It is in the material. 
Mr. Philip: Not in my material. 


Mr. Bell: The then acting minister, Sean Conway, wrote me in August - 
of last year and said no action was required by the ministry. 


Mr. Callahan: With respect, you were referring, I think, to the 


recommendations of the committee as to. the amendments to the legislation that 
should be made. - 


Mr. Bell: Yes. 


Mr. Philip: The letter from Conway is talking about the report of 
the Ombudsman, not the report of the committee. It is the committee's report. 


Mr. Bell: What is in the Ombudsman's material deals with both the 
Ombudsman's recommendation and the committee's. But Mr. Callahan is probably 
correct. When you read that appendix in the Ombudsman's report, the thrust of 
it is on the amendment and not on the substantive payment issue. The appendix, 
I think, is a little misleading. In fairness to the minister, he has a 
specific question of pay-up. You are holding something else. 


Mrs. Meslin: Yes. I am holding up a letter we wrote to you, the 
letter of February 25. When we go through the litany, we do indicate, in 
number one on page 1, on the same date the letter was sent to Mr. Raymond, 


Deputy Minister of Government Services. In a letter of January 9, Mr. Raymond 
advised us that he referred the matter to the Public Service Superannuation 


Board. Obviously, he and his ministry have been aware of it. 
Mr. Philip: And simply passed it on. 
Mrs. Meslin: I gather so from this. 


Madam Chairman: Do you have a supplementary on this part, Mr. 
Callahan, the amended point? 


Mr. Callahan: That was one of the points I was going to make, but it 
seems as though the point we are perhaps at--and not having been here on the 
original hearing of this entire incident, I can only conclude from the 
appendix, or the recommendation of the committee that was made, that at that 
time the committee determined it did not have legislative authority to pay out 
the money either through the superannuation fund or any other source. That was 
the reason for the recommendation being made for the amendments to the act. 
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Mr. Bell: No. What is unfortunate about that appendix is that there 
is a lumping together of a longstanding recommendation of this committee going 


back to the 1976 report of the Ombudsman, which for the first time raised the 
issue of ex gratia payments. The issue of whether a ministry, etc., could make 


an ex gratia payment is behind that recommendation for the amendment to, 
probably, the Ombudsman Act, giving a minister or a head of an agency the 
discretion up to $1,000. 
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Mr. Callahan: Or the Lieutenant Governor over $1,000. 

Mr. Bell: Yes. That dealt with the issue of ex gratia, and it got 
around the situation where a ministry would say, "We can't identify a legal 
obligation to pay, but we want to pay this person," something like what is 
being argued in the Supreme Court of Canada today. 

Mr. Callahan: The Nelles case. 

Mr. Bell: The Nelles issue, as to legal costs. 

>; Mr. Callahan: Is that the legal costs. that are being argued? - 

Mr. Bell: No, but the same case. 

Mr. Callahan: OK, $800,000 is a lot of legal costs, but I guess. 

Mr. Bell: Well, if your lawyer is John Sopinka. 

Mr. Callahan: John who? 

Mr. Bell: John Sopinka. 

The issue of that act, I think, has been looked upon by the ministry or 
the board as an answer. We do not have the legal authority, and you obviously 
recognize that legal authorities are required; hence that need for amendment. 

Before this committee decides or concludes want of or presence of legal 
authority in the circumstances, I think it is necessary to pursue how payments 
are made in other circumstances with this board and, in fairness, the 
ministry. One of the parties not here today, which I believe should be here, 
is the ministry. One of the things I am going to say at the end of this-- 

Mr. Callahan: Which ministry? 

Mr. Bell: In fairness, initially, the Ministry of Government 
Services. My understanding about that amendment to the Ombudsman Act is that 
it is going to be included in the package of amendments which I understand 
will be tabled in the House next session. You are nodding your head yes? 

Mrs. Meslin: That is our understanding. 

Mr. Bell: That is the hope. 

Mrs. Meslin: The hope; that is right. 


Mr. Bell: Whenever the bill amending the Ombudsman Act is tabled-- 
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Mrs. Meslin: It is included. 
Mr. Bell: --that $1,000 ex gratia section will be there. 


Mr. Callahan: OK. The only other question I have is that in reading 
the amendment and the subsequent history of it, the amendment was sent by Mr. 
Bell to the clerk and the clerk sent it on to the then acting Minister of 
Government Services, and he obviously--I think it is a fair reading of the 
letter--took it to mean that the recommendations were being made for 
amendments. 


I also notice that over to the left where it says, "Ministry of 
Government Services," under that, "that the ministry pay the complainant the 
sum of X dollars for his losses..." How did that get on to the superannuation 
people? 


Mr. Bell: I do not know, 


Mr. Callahan: Why would they have responded to it if, as Mr. Philip 
says, they were present here and made submissions at the original hearing? If 
that was the case, why was the finding not made that the superannuation fund, 
or whatever your title is, pay the sum rather than. the Ministry-of Government 
of Services, which was here? 


Mr. Bell: The Ombudsman's initial recommendation was either/or. The 
committee tracked that language in its recommendation and said either/or the 
ministry or the board pay the amount. When the committee dealt with the merits 
of this case-- 


Mr. Callahan: Somebody was missing. 


Mr. Bell: Well, no, because it was agreed between the ministry and 
the board--Mr. Cooke can correct me if I am wrong--that the board would appear 
before the committee to deal with the issue. The ministry was given 
opportunity, in fact, was asked to, and they worked it out among themselves. 


Mr. Callahan: I accept what he says, that contrary to what the 
letter tells us, the Public Service Superannuation Board was here and the 
order was made against the Ministry of Government Services, which was not 
here. I wanted some clarification on that. Somebody was missing or there was 
an agreement, as you say. 


Mr. Bell: To be fair to the record, when the committee first 
considered the merits of this case, it decided that it would not support the 
recommendation because the loss was not quantified. That is the reference in 
the 12th report. 


The Ombudsman pursued the matter subsequently before the committee with 
a quantification, and the committee in September 1986 quantified the matter. 
At that meeting, neither the board nor the ministry was present, but they were 
informed of that decision afterwards. That is why, if you look at the 
chairman's letter of February 19, I think, in fairness, the chairman of the 
board took issue with the fact that there was a quantification and the board 
was not before the committee. 


Mr. Callahan: So that is what she means by that. 


Mr. Bell: The Ombudsman said: "All right, but if that is the case, 
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we have no objection to raising the matter again with the committee. Let's go 
pefore the committee again on the quantification issue." 


Mr. Cooke, again I invite you to correct me if I am not stating it 
fairly. The chairman declined that invitation. I think her very succinct first 
paragraph in her February 19 letter probably says it all, "The committee has 
had enough of the 0 matter and I am not sure that it would serve any useful 
purpose to reargue the case again." 


So the invitation extended by the Ombudsman to address the 


quantification issue before the committee was declined and that is why we are 
here. 


Mr.. Callahan: Just finally, if I may-- 


Madam Chairman: Mr. Callahan, you know that you started on a 
supplementary to Mr. Elliot's questioning and I do think you have begged the 
patience of the other committee members at this point. 


Mr. Callahan: I have. I forgot it was a supplementary. 


Mr. Elliot: 1 really think, because of the stance of the Public 
Service Superannuation Fund representative and because of the attendant 
material that we have here, there has to be an arrangement worked out for 
payment. The decision has been made that payment should be made. 


In reading the appropriate minister's letter, Sean Conway's letter, more 
carefully, I realize for the first time that he referred this to the Attorney 
General (Mr. Scott), I would submit probably to clarify whether you had the 
legal responsibility for payment or not, and subject to that judgement, 
payment should have been made. 


I think this committee really should get some sort of a commitment or 
obligation from the Public Service Superannuation Fund representative, Mr. 
Cooke, today to perhaps pursue that end, and we should follow it up from our 
end too, so that the payment is received by the individual concerned as 
quickly as possible. 


Mr. Cooke: I have never seen the letter from Mr. Conway to the 
committee and did not know that it had been referred to the Attorney General, 
but certainly we will follow up on that action too. 


I think perhaps for Mr. Callahan we could explain that the Ministry of 
Government Services is involved because the chairman of the Public Service 
Superannuation Board at that time reported to the Minister of Government 
Services. He was the responsible minister. It has subsequently been changed in 
legislation and it is the Chairman of Management Board who is now the 
responsible minister. . 


Mr. Philip: Just following up on where Mr. Elliot was going earlier, 
Mrs. Meslin, would it be acceptable to you, or do you think it would be a good 
idea if we called before us the Ministry of Government Services or Management 
Board, whichever now is the relevant ministry, to see whether or not it would 
be possible for a payment to be made under the "either/or" and made a decision 
at that time? In other words, we stand this down until we have before us 
Government Services or Management Board, with the responsibility changing, as 
Mr. Cooke seems to indicate, or perhaps representatives of both, and ask them 
whether payment could be made under those ministries rather than under the 
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Public Service Superannuation Board in the event that Mr. Cooke's new legal 
opinion says that he cannot pay it. 
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Mrs. Meslin: We are in the committee's hands. We certainly would 
have no argument about that. 


Mr. Philip: That would also allow us the possibility of an amendment 
coming in at that time, which might make the whole thing academic. I would 
suggest that the matter be stood down and the Ministry of Government Services 
be contacted. 


Mr. McLean: I do not see any point in meeting with the people Mr. 
Philip is talking about until the legislation is changed. It appears to me 
that there is no legislation that allows the payment to be made. The 12th 
report was turned down by the committee. The second report was approved by the 
committee. He indicates to us that there is no place that he can pay it. He 
has no authorization. What we have to do is have legislation in the 
Legislature to amend it. There is no point in meeting until that is done. 


Mr. Lupusella: On the same line, I agree with the premise which you 
made. The Public Service Superannuation Board does not have the legal 
authority to make payments. Just for the benefit of the members, I would like 
to quote a statement which was made to the Ombudsman by the Honourable Roy 
McMurtry, who was Attorney General of Ontario. He expressed his opinion in 
writing that "a recommendation of the Ombudsman which is adopted by the select 
committee and agreed to by a resolution of the Legislative Assembly requires 
to be implemented by an act of the Legislature in order to be legally 
effective and binding." It is as Simple as that..I do not think that we have 
the legal authority to force a board to make a payment when there is no legal 
authority to make such a payment. 


Madam Chairman: Thank you. I acknowledge that you have read that 


into the record. I am sure there are other people who have a different view, 
but the chair does accept it. 


Mr. Bossy: Just a short comment. There is no legal way at present. 
Unless the legislation is changed, I cannot see how we, as a committee, can 
recommend what is before us, unless we recommend the changing of the act, 
which, really, we already did indirectly. I have some difficulty with changing 
the act, especially the ex gratia payments, because it leaves it open. 


The legislation is quite clear for them to interpret as to how they must 
exercise their duties to extend it. But if you go to an ex gratia payment, it 
leaves it to a minister. It could be, "For legal purposes you pay this; for 
political purposes you can kick in extra," and that is determined by a 
minister. I am a little bit uncomfortable with ex gratia, because that could 
become an area where it could be funded only for political reasons. That is 
why it disturbs me a little bit. We should look at that very closely. 


Mr. Philip: It is not clear that the Ministry of Government Services 
cannot pay it out of general revenue. That is the reason I have suggested that 
the Ministry of Government Services be called before us. They do not have 
anything in their statute, which they have quoted back to us, that suggests 
they cannot. Ministers on a regular basis allocate certain funds for whatever 
purpose they deem necessary. If necessary, they can go to the Lieutenant 
Governor, which means the cabinet, for larger amounts. 
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I am not convinced that even the Public Service Superannuation Board has 
obtained a recent legal opinion on that. They admit that they have not, but at 
the very least, we can call before us Government Services to find out whether 
or not, in the deputy minister's view, a payment can be made. I submit that it 
is done on a regular basis by different ministries. 

Mr. Bell: Mr. Cooke, when was the act amended? 

Mr. Cooke: February 1, 1985, was the latest amendment. 

Mr. Bell: They were the relatively extensive amendments. Under the 
current act, is the minister still responsible for the administration of the 
BCT? 

Mr. Cooke: Yes, that did not change. 

Mr. Bell: Does that include the making of payments out of the fund? 


Mr. Cooke: The board reports to the minister and it is the board 
that administers the act on behalf of the ministry. 


“Mr. Bell: Unfortunately, I have a. copy of the Revised Statues of 
Ontario 1980. 


Mr. Cooke: That was not changed. 

Mr. Bell: All right. Section 2 says, "The minister is responsible 
for the administration of this act." That is still the case. "The 
administration of this act includes the authorization of the making of 
payments out.” 

Mr. Cooke: Of course. 

Mr. Bell: Of course? 

Mr. Cooke: Yes. 

Mr. Bell: You would agree with me then that before the committee 
winds up its business and makes its final decision, it should really hear from 
the minister about whether the minister has the authority to make a payment 


out. 


Mr. Cooke: Only in accordance with the terms of the act. That is up 
to the minister to say. 


Mr. Bell: That is right.-Is section 4, as it is in the Revised 
Statutes of Ontario, 1980, the same as in the current, which is the function 
of the board? 


Mr. Cooke: Yes. 


Mr. Bell: That reads, “It is the function of the board to make 
recommendations to the minister with respect to matters under this act.” 


Mr. Cooke: Correct. 


Mr. Bell: General advice. 
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Mr. Cooke: Yes. 


Mr. Bell: "And the amounts of allowances and annuities to which 
persons are entitled under this act." 
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Mr. Cooke: Yes. 


Mr. Bell: "And to perform such other duties as are assigned to it by 
this act or by the minister." 


In practical terms, that means the board could make a recommendation to 
the minister that either a class of individuals or a specific individual is 
entitled to receive moneys. 


Mr. Cooke: Providing the act allows it, yes. 


Mr. Bell: OK. To your knowledge has the minister ever made a 
payment, or authorized the making of a payment, where the funds were obtained 


not from the funds administered under the act, but directly out of the 
consolidated revenue fund? 

Mr. Cooke: I am not aware of such a situation. 

Mr. Bell: I note from the legislation, though, that there is an 
ability on the part of the minister to--if I may use the phrase--dip into the 
consolidated revenue fund on the occasion of a shortfall. Is that correct? 

Mr. Cooke: I have no idea. 

Mr. Bell: You do not know that the act contains that? 

Mr. Cooke: No. 


Mr. Bell: The minister has access to the consolidated revenue fund? 


Mr. Cooke: I was not aware of that. Not in the public service 
superannuation fund. It says, "There is a fund to be known as the public 
service superannuation fund." Is it section 5? 


Mr. Bell: I was looking at the old section 43 that says, "Moneys 


required for the purposes of subsection 1 shall be credited to the fund out of 
the consolidated revenue fund." 


Mr. Cooke: That would be probably be the matching contributions. 

Mr. Bell: No, augmenting from time to’time allowances and annuities. 

Mr. Cooke: OK. If people get escalations, for example, sometimes the 
basic pensions are increased and they are paid out of the public service 
superannuation fund for convenience, and the moneys are reimbursed or provided 
to the fund out of the consolidated revenue fund. 

Mr. Bell: All right. When you trace that through, that is a payment 
made out of the fund for which the fund is not responsible, but it is made for 


convenience purposes and then the fund is compensated out of the general fund. 


Mr. Cooke: That is correct. 
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Mr. Bell: That is one example where the board makes a payment that 
is not authorized by statute. 


Mr. Cooke: It is authorized by order in council. 
Mr. Bell: That is not statute, though, is it? 


Mr. Cooke: That would be correct. Original pensions are authorized 
by statute and they are augmented by order in council. 


Mr. Bell: Are there any other circumstances where the board has or 
does make a payment that is not technically authorized by statute but by some 
other means? 


Mr. Cooke: As I said earlier in the meeting, we pay pensions and we 
pay reimbursement of contributions when someone leaves. Those are the only 
payments we make. 
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Mr. Bell: No, you said to me before, you only make payments that are 
authorized by statute. 1 think we see now that you.can make payments that are 
authorized by some other means, i.e., cabinet. Are there any other forms of 
authorizations that will prompt the board to make payments? 


Mr. Cooke: Not that I can think of at the moment. 
Mr. Bell: OK. 


Madam Chairman: Is there anything that the Ombudsman's office would 
like to submit at this point? If not, I have a variety of views expressed by 
the committee. There are three that I have written down. One is that we have 
back the Minister of Government Services (Mr. Patten) or the Chairman of 
Management Board (Mr. Elston), depending on whom the pertinent party is at 
this time. 


The second is to wait until the amendments are tabled by the Attorney 


General (Mr. Scott) which, if and when done, might facilitate this case being 
implemented. 


The third is to find a way to pay, either by orders in council or 


cabinet or by whatever other means necessary, to allow the pension fund to 
make payments. 


Could we direct our discussion directly now to what we should do and 
what recommendations should be made on this point? 


Mr. Philip: Numbers one and three are identical, I think. Number 
three basically says we want to make the payment. Number one says the way of 
our finding out how to make the payment is to call the appropriate deputy 
minister, not the minister, before us. I think Mr. Bell's questioning and my 
questioning suggested that there may be a way of paying--and this was the 
direction Mr. Elliot was going earlier--through Government Services or, in 
this case, maybe Management Board now, through the consolidated revenue fund. 


Before you can deal with the third suggestion, I think it seems 
reasonable to allow the appropriate deputy minister to present his or her 
views, as the case may be, and then a recommendation can be made. 
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Mr. Callahan: I think, Mr. Bell, as when you were questioning the 
witness, we are really referring to things like indexation which are really 
government policy. I would be very concerned, as admirable as I believe the 
standing committee on the Ombudsman is, that we should not usurp the power or 
try to fit something into a shoe that does not Provadewtone: t. 


My opting would be for the middle one. I guess the middle one was 
waiting for the legislation. The report has not been debated in the House yet. 
It is certainly open to all parties to question why the amendments are not 
being placed before the House. I would feel more comfortable with doing it 
that way rather than bringing the deputy minister here and having him say 
exactly the same thing, because, even after all is said and doneywl athinkeit 
is pretty clear that the legislation does not provide for this. I think that 
is clear on the recommendations of the committee itself, in that it 
recommended that there should be changes to the legislation. 


We are sucking and blowing at the same time if we report that and then 
bring someone here to question him about it. What I am going to vote for, 
anyway, is the middle one. I do not know what the rest of you are going to 
vote for. That is all I have to say. 


: Mr. Lupusella:-I think we should move it.in-the form of a motion. . 
that this committee will recommend that legislation. I do not think the board 

at this time is bound to a decision taken by the standing committee on the 

Ombudsman unless legislation is final. I think that is a good way to go. 


Mr. McLean: Perhaps there is a way, and it may be worth while 
looking at, if the Minister of Government Services or his deputy appeared 
before the committee to find out if there is any way that this could be looked 
after. If that does not coincide with what we want, then it is the 
legislation. But I would think somebody from Government Services could 
certainly tell us whether or not there is a way that it can be done. I think 
that in there it says either Government Services or the Superannuation board. 


Mr. Elliot: Pretty well the determination I have in my mind at this 
point in time is that to make an individual wait until the legislation is 
passed in a case a committee previously clearly found to be a situation where 
the person was being deprived of due recompense pension-wise is being a bit 
unrealistic. I concur with what my colleague here just said. I think ways 
should be found in the interim to accommodate the payment. The long-range plan 
should be to get in place the legislation that would not allow this type of 
thing to happen again. 


Mr. Bossy: I have to analyse that the recommendation the previous 
committee made for compensation was in error. I have to assume they were in 
error to recommend compensation on the basis that they did not identify where 
the source of the funding should come from. I think the committee, knowing’ 
that the legislation which dealt with the case did not provide for 
compensation, was in error at that time to recommend compensation. 


I would support the second recommendation, that we should try to 
influence or help influence an amendment somewhere to the legislation that 
might take care of this. But I cannot support funding for the immediate case 
before us, because of the identification of actual funding. To reopen the 
whole case, which it would lead to, to bring the minister in here, to have to 


reopen all the circumstances that led to that decision, I could not be in 
fevour ofsit . 
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Mr. Pollock: If there was legislation brought in, it could not be 
retroactive, though, could it? 


Interjection: Sure. 
Mr. Pollock: Normally, that is not the case, though, is it? 


Mr. Bell: I do not think you need retroactivity specified. It is an 
interesting point whether the circumstance giving rise to the payment has to 


exist only after the legislation is enacted or whether it can cover prior 
circumstances. 


That is something the committee should stick on its agenda for 


discussion, as and when the bill is tabled, because it will make a big 
difference. Since you investigate only history, it may be an amendment without 
practical significance for a number of years. 


Mr. Pollock: According to that, if you do make the legislation 


retroactive, that kind of flies in the face of what Mr. Cooke has said, 
though, that he could not reintroduce any evidence from the case. 


_ Mr. Bell: No.. Because under the amendment the -moneys will -ccome out 
of the consolidated revenue fund, I do not think it makes a difference. I 
think it would be a payment that would not, if you will, upset the books of 
the fund. It would be a payment coming from another ledger, if you will. 


Mr. Pollock: But you realize what I am talking about? 
Mri@be iL atledos 


Mr. Pollock: He could not introduce any new evidence but you can 
make the legislation retroactive. That is what I am getting at. 


Mr. Bell: Yes, that is a possibility. Yes, you are right. It is 
possible. Your point is well taken. 


Madam Chairman: Before I proceed with the last two people on the 
list at the moment, I want to clarify the record. Mr. Philip corrected my 
three alternatives. The two alternatives we seem to be discussing are: (1) 
that the ministry come before the committee and discuss any alternative that 
might be available to pay out this amount and (2) merely to wait until the 
amendments are tabled in the Legislature and something is facilitated. Those 


are the two. 

Mr. Lupusella has put a motion forward on the second alternative, not 
formally and not seconded, which was to wait for the amendments, to have it 
tabled, debated and then implemented. On those two points, Mr. Elliot and Mr. 
McLean. Then we could have the motion put forward formally. 
dey 

Mr. Elliot: Do you want a seconder for the motion? 

Madam Chairman: Good, if you want to second Mr. Lupusella's motion. 


Mr. Elliot: I will second the motion and then speak to it. 


Mr. McLean: On a point of order, Madam Chairman: When did he make 
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that motion? I did) not’ hear) it. 


Madam Chairman: I heard a motion from Mr. Lupusella. Mr. Lupusella, 
would you consider that to be your motion, that we wait? 


Mr. Lupusella: So moved. I mentioned as a form of motion when I made 
the reference to my statement that we should move a motion. 


Madam Chairman: So would you claim that you did move a motion? 
Mr. Lupusella: Yes, I moved such a motion. 


Madam Chairman: Thank you. The motion is put forward that we wait 


until the amendments are enacted in the Legislature. That will facilitate a 
way of paying this out. 

Mr. Elliot, I have been informed that there is no need to second this 
motion, but you did, so we have a formal motion that has been seconded, 
although the clerk tells us that we should not have done that. 


Mr. Elliot: I am very happy that we had a motion, otherwise I 
thought maybe I was hearing something there for a bit. I thought-I had heard a - 
motion being made. 


I think this is the final resolution of a long, involved situation for 


the individual concerned. The way I heard the information given to us was that 
the final determination of this problem would have been there in the 12th 


report of this committee had there been a determination of the amount of 
restitution, and the only reason it came again in the 15th report is that the 


amount of restitution had to be there. I really do not think we, as a 
committee, should at this point in time start talking about other committees 


that had longer periods of time to look at a problem like this, as to whether 
they are correct or not. 


I really think the only thing we have to determine here is that, first 
of all, now we have two ways of making sure this individual gets the amount of 
money that he has coming. I think this is one way. I cannot see any problem 
with adding to this the fact that in the interim that it takes the legislation 
to be put in place, some way such as having a deputy minister here to pursue 
alternative methods of payment be encouraged. I fully support this particular 
motion as being one of the two things we might do. 


Mr. McLean: I am a little surprised that the government members are 
stonewalling to wait until legislation is passed. That could be a year. 


Mr. Philip: That is not fair to Mr. Elliot's statement. 

Mr. Elliot: That is not what I said. 

Mr. Philip: Mr. Elliot certainly is not saying that. 

Mr. McLean: I think if we had either the Minister of Government 


Services or the deputy minister before the committee to explain to us, perhaps 
there would be a way there could be a payout. If there is, why wait for 


legislation to be passed? That was my understanding of Mr. Lupusella's 
resolution. 


Madam Chairman: I take your point, Mr. McLean, that Mr. Lupusella's 
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motion does not include having the deputy before us and then further waiting 
for the amendments. Mr. Lupusella's motion before us is singular and it is 


straightforward: we will not do anything until the amendments are accepted in 
the legislation. 


Voting for Mr. Lupusella's motion does not give us the alternative of 
first entertaining the deputy minister of the appropriate ministry to come 
before us and discuss this matter. That is how I read the motion that is 
before us. I would not say it includes both alternatives; it is singular. We 
would do nothing until it is tabled in the Legislature. 


Mr. Philip: On a point of order, Madam Chairman: I think the 
principle of Mr. Lupusella'’s motion is that there should be legislation to 
deal with it. What Mr. Elliot is trying to do is to say, "Nothwithstanding the 
fact that there should be legislation to deal with it, I would like an 
amendment that says that in the interim, while we are supporting the principle 
of the legislation, we will call before us the appropriate deputy minister to 
see whether or not anything can be done under the present system." I do not 
see that as a contrary resolution. 


I wonder, since we have not heard Mr. Lupusella's motion, if perhaps the 
-clerk could read it out and if it might not be possible to accommodate what 
Mr. Elliot wants to do as an amendment to Mr. Lupusella’s motion. 


Madam Chairman: I will permit the clerk to read the motion by Mr. 
Lupusella, but I would say, Mr. Philip, that yours would be an amendment to 
the motion that was put forward by Mr. Lupusella; Mr. Elliot's suggestion as 
well would be an amendment to the motion. The motion does not stand as 
carried. That would be my interpretation. We could get the motion on the table 
now. Then, if you want to suggest the amendment you have just done, we could 
vote on that. 


Clerk of the Committee: Mr. Lupusella moves that the committee delay 
action on this case until amendments to the Public Service Superannuation Act 
be introduced in the House. 


Mr. Philip: I thought it was different. I thought he had moved that 
the committee recommends that the legislation be introduced in the House. I 
thought that is what Mr. Lupusella was moving. 


Madam Chairman: Mr. Lupusella, do you think you could clarify the 
motion? 


Mr. Lupusella: I will not clarify with your intent because, as the 
situation stands now, the superannuation board is not bound by the decision of 
a select committee on the Ombudsman. Therefore, if we have to believe the 
great, Honourable Roy McMurtry, who was Attorney General of Ontario at the 
time, he stated that any decision taken by the select committee and agreed to 
by resolution of the Legislative Assembly requires to be implemented by an act 
of the Legislature in order to be legally effective and binding. As the 
situation stands now, the board is not legally bound by any decision taken by 
the committee. The only way to do that is the introduction of legislation in 
parliament. It is as simple as that. 


Mr. Philip: Would you ask the question again? Maybe he will answer 
you. 


Madam Chairman: Mr. Lupusella, before the counsel has a little 
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palpitation problem, he let you get away with that expression once already, in 
quoting, and he is now dying to clarify what you have just commented. Could 


you put the motion, as you thought it was, before the committee? Then I will 
entertain any amendments to that motion. 


Mr. Lupusella: I agree with the content of the motion which was just 
read into the record. 


Madam Chairman: Would you read that into the record again, please, 
clerk? 


Clerk of the Committee: Mr. Lupusella moves that the committee delay 


action on this case until amendments to the Public Service Superannuation Act 
be introduced in the House. 


Madam Chairman: Do I have any amendments to that motion? 


Mr. Philip: In order to move what Mr. McLean and Mr. Elliot and I 
want, we would have to contradict the motion. I would suggest, if those 
members of the committee want to do what Mr. Elliot, Mr. McLean and I have 
voiced, that they defeat the motion, and that either Mr. Elliot or Mr. McLean 
-or I move a new motion that would incorporate the idea of the need for the 
legislation, but also, in the interim, calling the appropriate deputy minister 
before the committee. 


Mr. Bossy: On a point of order: Was the motion in order as presently 
put? 


Madam Chairman: It is a motion before the-- 


Mr. Bossy: If the motion is in order, the only thing anyone else can 
do is put an amendment to that motion. Until that is done-- 


Mr. Philip: But you cannot move an amendment that would go against 
the principle of the motion. His motion is that no action be taken. 


Mr. Bossy: Let us vote on the motion. 


Madam Chairman: All those in favour of Mr. Lupusella's motion will - 
please indicate. Five in favour. All those opposed? Four. The motion carries. 


Motion agreed to. 


Madam Chairman: Mr. Bell has a few comments to make with respect to 
previous comments. 


Mr. Bell: Mr. Lupusella, the opinion of Roy McMurtry you have been 
reading from is an opinion he expressed some years ago before this committee. 
I think, for the record, Roy McMurtry's opinion is not definitive on the 
question of what status this committee's or any other committee's 
recommendation has, which is adopted by the House not as a resolution but by a 
motion. There are two different schools of legal opinion. Roy McMurtry is on 


the one side; there are a number of others on the other side, including your 
counsel. 


I might say that it was a matter-- 
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Mr. Callahan: It depends on the legal definition. 


Mr. Bell: Yes. It was a matter of debate in the House when Mr. 
McMurtry was Attorney General. If I recall specifically, the official 
opposition at the time took a relatively strenuous position opposed to Mr. 
McMurtry's opinion. It is not a very easy issue to determine, but the record 
should not be read as the gospel according to Roy McMurtry, because that is 
not the case. 


Madam Chairman: Mr. Lupusella, do you need a response to that, or 
can we leave that for further discussion outside of the committee room? 


Mr. Lupusella: With the greatest respect for what Mr. Bell has said, 
I do not think this committee has the legal authority to give orders 


interpreted as law in Ontario. This committee has the authority to make 
recommendations. 


Of course, we heard Mr. McMurtry's position that any board or any agency 
is not bound by the decision taken by this committee. Even though his point is 
not law, we have to understand that the recommendation made by this committee 
is not law in ear aniO: So we are NEE I think, on the SEE SS 


Madam eee Thank you, Mr. Eurpiige bet Mr. Cooke, I chine we Paces 


completed our time with you, as the motion was carried. We thank you very much 
for coming. 


Mr. Callahan: Madam Chairman, could I move a second amendment which 
may achieve, perhaps, what everyone wants? It is that in the interim-- 


Madam Chairman: The motion passed, though. 


Mr. Callahan: I know, but this is a second motion and it is not 
contrary to the first one. 


Madam Chairman: OK. Before you depart, Mr. Cooke, there might be a 
motion on the table that might interest us all. 


Mr. Callahan: I am told we have two legal opinions, one in 1984 and 
one in 1983, one of them being six pages. I wonder if we could move that we 
seek a legal opinion as to whether or not there is any avenue through which 
this claim could be paid without the necessity of the amendment. 


Mr. McLean: That is what we wanted to do. 
Madam Chairman: You voted against-- 


Mr. Callahan: No, I did not; I voted against coming back here and 


spending time in the committee and hearing exactly the same things that we 
have heard from opinions that have been expressed through previous legal 


Opinions and so on, some of the ones that Mr. Bell has given us and canvassed 
in the legislation. 


Mr. Elliot: I think there is a cost involved with getting this sort 
of legal opinion that I do not think at this point in time we should, as a 
committee, incur. 


Mr. Philip: There is nothing wrong with asking the Attorney General 
for an opinion. It would not incur any cost to the committee. I am willing to 
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support what Mr. Callahan has said if he wants to move it as a motion. 


Madam Chairman: Mr. Callahan, do you move that we seek a legal 
opinion to find a means, if there is a means? 


Mr. Callahan: If there is any way of this sum being paid without the 
necessity of the legislation being amended. 


Mr. Bell: Mr. Callahan, could I suggest--perhaps not as a legal 


opinion but maybe as a legal legislative opinion--that that question be put to 
the minister, the person who is in charge of administering the act? Ask hin, 


given the circumstances of this recommendation and this payment, is there a 
vehicle that is available? 


Mr. Callahan: You know where the opinion is going to come from 
anyway, though: the Attorney General. 


Mr. Bell: Well, yes. 

Mr. Callahan: Or the Ministry of the Attorney General. 

Mr. Bell: You might be right. Maybe it should come through the - 
minister, though, who has, after all, been involved in some degree with it in 


the past. 


Madam Chairman: Given Mr. Bell's comments, Mr. Callahan, would you 
like to make any changes to your motion? 


Mr. Callahan: I think I will leave it as it is. 


Madam Chairman: Do you have a legal opinion, Mr. Bossy? Then I will 
call the question. 


Mr. Bossy: On a point of order concerning the validity of the 
motion, Madam Chairman: I do not feel that the motion could be in order, since 
we have passed the other motion to delay any further action on this case until 
it is dealt with by the Legislature. Unfortunately, I find myself in a 
position here where I would have to vote against that motion. 


Madam Chairman: The motion did read that we delay any action, and 
the motion as put would be action. 


Mr. Philip: That is what you voted for, Mr. Callahan. 
Mr. Callahan: "On payment" is the wording. 
Clerk of the Committee: "On this case." 


Madam Chairman: "On this case” is the thing, and you voted in favour 
of Mr. Callahan's-- I suggest that Mr. Bossy's point is well taken and that no 
further motion is to be made on this case. Thank you, Mr. Cooke. 


We have one final case to deal with, which is the workers' compensation 
case, Mr. N. Could you tell us what tab that is at? 


Mr bel bil abuRns 


Madam Chairman: Yes, tab R. The top letter, for those who do not 
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have the tabs, is dated December 29, 1987, and has "Re: Mr. N." 


Mr. Bell: I think we can accelerate this. As Ms. Morrison's 
memorandum, which is attached to the letter of December 29 to me, indicates, 
the Ombudsman initially, in a July 198L report, made a recommendation that the 


appeal board reconsider its decision with a view to granting the individual an 
award in some amount. Is that correct? 


Mrs. Meslin: That is correct. 


Mr. Bell: The board did reconsider and came to a determination which 
initially denied the person any amount. 


Mrs. Meslin: That is correct. 


Mr. Bell: The Ombudsman did not consider that very satisfactory and 
ultimately took it to the committee. The committee decided to support the 
Ombudsman's recommendation and sent it back to the Workers’ Compensation Board 


with a view to granting the individual an amount of a benefit. Is that correct? 
Mrs. Meslin: Yes. 


Mr. Bell: The board has now done that and has awarded the individual 
a temporary supplement in the amount of $927.32 for a period of a year. That 
is it. The committee, in its recommendation, sent it back to the board for a 
reconsideration. There was to be a money payment, but the quantification of 


same was left to the discretion of the board. Correct? 


Mrs. Meslin: That is correct. 


Mr. Bell: I understand that what brings it here today is that the 
complainant, through your office, has taken issue with the amount. 


Mrs. Meslin: Yes. 


Mr. Bell: And, through your office, has requested of this committee 
to do something. Is that right? 


Mrs. Meslin: Yes. We have indicated to the complainant that we would 
bring it to the standing committee to determine if the board's action is a 
reasonable resolution of the Ombudsman's recommendation. 


Mr. Bell: To put it in the language of the standing committee, I 
think the issue for this committee to determine is whether the award, as 
‘quantified, complies with the recommendation of this committee. 

Mrs. Meslin: That is correct. 

Mr. Bell: What do you have to say about that? 

Mrs. Meslin: Absolutely nothing. 


Mr. Bell: You have nothing to say? No comments to make about the 
amount and how it was arrived at? 


Mrs. Meslin: Our concern was that the one-year amount was not 
reasonable. However, understanding the wording of the recommendation of the 
committee, we are at a loss to argue against it. 


B-45 
to inform the committee that the committee's recommendation has been 
implemented. The Ministry of Health special report, Mr. F, has also been 
implemented. So it is just general information. 

Madam Chairman: Any further comments, Mr. Bell? None from the 


committee? All right. We stand adjourned until April 13 at 10 a.m. during 
regular hours. 


Mr. McLean: Or at the call of the chair. 
Madam Chairman: Or at the call of the chair. Thank you, Mr. McLean. 


The committee adjourned at 3:44 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday, April 13, 1988 


The committee met at 10:10 a.m. in committee room 2. 


ORGANIZATION 
w, Chairman: If we could call this meeting to order. Welcome back. 
The clerk is just handing out a letter that was received from the British 


delegation 
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. They are the British House of Commons select committee on 
the parliamentary commissioner for administration. They are coming to visit 
Toronto and they have expressed an interest in meeting both our committee and 
that of the standing committee on the Legislative Assembly. They are going to 
be in Toronto on Wednesday, April 27, and would like to meet with us and the 
Legislative Assembly jointly at that time. 


Mr. Philip: During the daytime? 


Madam Chairman: During the daytime. In fact, in the morning during our 
regular meeting time. We have tentatively arranged it with them. I would like 
to make sure that the committee is agreeable to this. The negative side of it 
is that we are really foregoing our April 27 meeting and will not be able to 
deal with the items that perhaps we had on the agenda for the day, although we 
will have an opportunity to meet with the committee here and the Legislative 
Assembly committee and to discuss similarities or differences and just have 
some kind of a discussion at that time. We would also hope to host a lunch for 
them that day and welcome them to Queen's Park in the manner which would be 
acceptable. 


Herb Epp is the chairman of the Legislative Assembly committee. It seems 
acceptable to them to join in on this meeting. I would just like to hear from 
the committee if they have any objections to this? 


Mr. Philip: Do you want a motion first? 


Madam Chairman: I do not know that it is necessary. We are meeting 
during our normal time. 


Mr. Philip: It would be a tremendous breach of protocol if we did 
not, considering-- 


Madam Chairman: Have a motion? 


Mr. Philip: No. I mean if we did not meet with them regardless of 
what we might have scheduled. We could have the most important thing on our 
agenda scheduled. I just do not think we should turn down a group like this. 
Second, I think it provides an opportunity to gain some insights into their 
system and I find that a useful arrangement. I just think it is a good idea. 


Mr. Charlton: I would just echo those comments. It has been a while, 
but from time to time committees from this place have adjourned to Westminster 
and we request the same kinds of things when we are there. It is appropriate 
that we provide and accommodate as much as we can. 


Madam Chairman: I think it is an excellent opportunity. I just want 
to make sure that I was clear that we would be meeting with the Ombudsman's 
office and I think they would be going over to the Ombudsman's office as well, 


and also that we would be providing the lunch I presume out of our committee 
budget. 


Mr. Pollock: I am certainly glad to welcome then. 
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Madam Chairman: Right. I think we have a-- 
Mr. Rowe: I think it is unanimous here that we should do this. 


Interjection. 
Mr. Bossy: ?? Ombudsman's budget? 


Madam Chairman: I think we will probably share it with the Ombudsman 
and the Legislative Assembly committee budget. 


Mr. Philip: Where will be meeting them? At the Ombudsman's office or 
here? 


Madam Chairman: We are going to try to find somewhere bigger here 
and host it at Queen's Park. We will find another room. I do not know if room 
228 would be available, but that would probably be an appropriate one. 


Mr. Philip: If it is at all possible, could we not request the 
Amethyst Room? It is a much nicer room. 


Madam Chairman: I think we were scheduled for the Amethyst Room on 
April 17, if I am not...we actually have the Amethyst Room back for a while 
anyway starting next week. I do not think there will be any problem with that 
anyway. 


- The second item that I just wanted to discuss, unless there is...we have 
to think to next Wednesday, which is April 20 and the day that the budget is 
coming down. I would like to propose that we still meet in the morning at the 
committee's discretion, but we do have a number of things to deal with. Now 
that April 27 will be consumed by meeting our British delegation, I would 
propose that we still meet next Wednesday, unless there is any objection from 
the committee. You know the hustle and bustle that will go on that day, but I 
would like to...the Ombudsman is ready to come next week and to deal with his 
report. Unless anyone is-- 


Mr. Philip: Which report is this? On extended jurisdiction? 

Madam Chairman: No. This is his annual report, Volume I. The one 
that we have not dealt with yet. I think that would be the closing part, so 
that we can assemble our draft report. 


Mr. Pollock: Inaudible...meeting in the morning, I would not think-- 


Madam Chairman: OK. It is just that some people have...great. Any 
objections? 
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© Good, so we will meet next Wednesday as usual. 
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ESTIMATES, OFFICE OF THE OMBUDSMAN 


Madam Chairman: We have on the agenda today to discuss the 
estimates. Although the year has passed and although there is a motion before 
the House to approve all estimates that have not been dealt with, I thought it 
would still be good for us to have some kind of budgetary fiscal discussion 
with the Ombudsman's office to get some familiarity with it for the new 
members. The members who have been on this committee for some time will be a 
little bit more familiar with it in any event. I think it could be a very 
helpful interchange and exchange of ideas and I think we should commence 
whenever we can. 


The clerk is just giving out to you a background of the information that 
was submitted by the Office of the Ombudsman to the Board of Internal Econony. 
It is a little bit more detailed than the summary you have been handed before. 


we have Eleanor Meslin and Allen Mills with us today. I am sorry, Mr. 
Mills, I do not know your title. 


Mr. Mills: Controller. 


Madam Chairman: Controller of the Ombudsman's office. Eleanor, would 
you like to start? 


Mrs. Meslin: Yes, I would like to start by summarizing a few things 
that may help you to make some evaluation of those estimates. The year 
1987-88, which is the one we are speaking of, was a year for the Ombudsman of 
consolidation and not of growth. All program expansions were achieved by 
reallocation of existing human and financial resources. There was no increase 
in budget sought at that time and the staff complement remained the same at 
122. 


Our salary ranges are identical to those used by the public service. 
Zero-base budgeting involving all our managers has proved itself and will 
continue to be used. There were two unreported items in the estimates. One was 
a $21,000 item that was to be returned to the Treasurer (Mr. R. F. Nixon) and 
was, of course, from our approved estimates of 1986-87, as a result of the 
cancellation of the levy for the public service superannuation fund. We had 
that money given to us and we gave it back because the levy was cancelled. 


The second unrecorded item is as a result of the change in the Canadian 
Radio-television and Telecommmnications Commission's regulations permitting 
Bell Canada to surcharge $1.50 for each collect call. We introduced an Inwats 
1-800 line. This made our office more accessible and achieved a saving of 
approximately $6,900 per year. 
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In terms of our native commitment, the service to the native communities 
was strengthened by the deployment of a northern native liaison unit, so that 
we have one Toronto-based employee and one Timmins-based employee functioning 
in the native communities. The initiative for the northern native liaison unit 
was in response to the Ombudsman's and standing committee's visits in the fall 
to a number of northern reserves. 


In the area of our part-time field officers, the cost benefit to date 
has justified the existence of those field officers. Last fiscal year, that is 
the fiscal year we are speaking of, the Windsor, London and Sault Ste. Marie 
field officers handled a total of 863 complaints with an additional 50 files 
in progress. In the case of the Windsor officer, there was a 78 per cent 
increase in complaints received from the area after we put the officer in 
place. 


A total of 180 community outreach projects have been completed by these 
officers. Since the closing of the regional office in North Bay and its 
reopening as a field officer service, the same complaint-handling workload as 
prior to closing has been maintained. As many as 30 outreach contacts were 
made in the two months after closing as were made in the entire eight-month 
period prior to closing, so that the reintroduction of a part-time field 
officer into North Bay has kept the workload and increased the outreach 
workload. 


By the London officer alone, $23,344 was acquired for complainants as a 
result of the intervention of this worker in nine separate cases. In addition, 
the referrals that we have made in these field offices with MPPs has added up 
to more than 100 between mid-August 1986 and January 1987, just with the 
establishment of those field officers. 
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In conclusion, the Ombudsman's commitments upon taking office remain 
unchanged. He had three commitments: (1) to bring a sound system of fiscal 
control to the Office of the Ombudsman; (2) to make the services of the office 


more accessible to the public; and (3) to improve staff management, morale and 
efficiency. 


In addition, to date, there have been no criticisms of this office by 
the Provincial Auditor, and we are certainly hopeful that this will continue 
to be the case. The reallocation of existing human and financial resources, 
combined with sound management and planning policy, is showing the desired 
results. We have a strengthening of the administration in the office and a 
greater service to the public. We are doing more without requesting an 
increase and we hope we are doing it better. 


Madam Chairman: Thank you, Mrs. Meslin. Mr. Lupusella. 


Mr. Lupusella: Thank you very much for your presentation. I noticed 
that, on the paper which is before me, the actual estimated cost for 1986-87 
for the total operation of the office is $6,546,700 which, of course, is 
increased from the actual cost of estimates in 1985-86 of over $6,052,000. 
Now, I understand that in northern Ontario, in relation with native groups, 
you are planning to establish a northern native liaison unit composed of two 
employees ‘already. on staff. The total cost appears to be $95,000. 


Mrs. Meslin: Yes. 
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Mr. Lupusella: How are you going to spend the remaining increase? 
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Mrs. Meslin: That is not an increase; that is a reallocation. What 
we are doing and what we have done in previous years is that we have reduced 
some of our complement in one area in order to put new complement in another, . 
so that when someone leaves, we often do not fill the vacancy if we can manage 
it, in order to put another position, as we did with the northern native 
liaison officer. So the figures you see that look like an increase are just 
the regular cost-of-living increase that the government grants us. It is not 
something we ask for; it is in the normal process. We asked for no money. 


Mr. Lupusella: OK. I was confused on the two figures. 
Mrs. Meslin: Yes, I can understand that. 


Mr. Lupusella: I thought there was an increase. In fact, it is a 
reallocation of funds. 


Mrs. Meslin: It is just a reallocation of funds. 
Mr. Lupusella: OK. Thank you. 


Mr. Philip: I have a few questions. Has there been an evaluation 
done yet of the additional native programs officers? 


Mrs. Meslin: We have done an evaluation of our Toronto officer 
because he has been with us for three years. The evaluation that was to be 
done in our Timmins office with Mary LIahtail, whom I think you might have met, 
had to be held off because she accepted a one-year secondment to Moosonee to a 
special intergovernmental project and she asked that the evaluation await her 
return. So we now have a temporary replacement for her. 


Mc. Philip: I was thinking less of the personnel per'se, although 
you cannot remove them from the equation, and more in terms of the needs that 
are being met, the efficiency in meeting them. Has an evaluation been done of 
the operations of those officers, of those positions, notwithstanding the 
personnel in the position? 


Mrs. Meslin: I understand. We have not done specific evaluations. My 

_ feeling was that an evaluation, to be a reasonable one, had to include the 
people involved. We have had excellent feedback, especially from the northern 
areas we visited that now are being visited on a much more regular basis. When 
I say “regular,” I mean maybe every five months, whereas there had been no 
visits at all before the committee eventually went up there. We have had a 
number of cases referred to us because of that native officer visiting them. 


Mc. Philip: Are most of the cases still nonjurisdictional? 


Mrs. Meslin: Yes. 


Mr. Philip: What is your success in passing those on to the federal 
authorities and obtaining any kind of results? 


Mrs. Meslin: On at least two occasions, Dr. Hill has felt that the 
issues were important enough that he authored letters directly to the 
minister; at the time I think it was Mr. Crombie. He authored letters himself 
asking for particular interest to be paid, and Mr. Crombie wrote back very 
positively. 


Mc. Philip: Is there any feeling yet of any kind of movement on the 


ay | 
part of the federal authorities concerning the need for a federal Ombudsman, 
or are you still at the same stalemate we were at for the last 10 years? 


Mrs. Meslin: With the present federal government we appear to be at 
the same stalemate. They do not see a need for it, even though the last 
Canadian ombudsmen meeting sent another letter urging that this occur. 


Mr. Philip: In terms of the types of cases obtained as a result of 
the extension into northern native programs, what are the chief complaints? Is 
there any pattern as to where the major problems seem to lie? 


Mrs. Meslin: The major complaints appear still to be with the 
Ministry of Natural Resources, because it touches more often on a number of 
the areas that affect natives. But we have had a broad cross-section of 
complaints. Some are employment complaints that are quite interesting, which 
we are also looking into. 


Mr. Philip: So there are really no what you would call systemic 
patterns that you could identify that could be corrected through general 
administration changes of any sort? 


Mrs. Meslin: Not that we have seen, with the exception of housing, 
which we will be reporting on. 


Mr. Philip: With the Windsor office, is the big complaint similar to 
what you are getting in the Toronto offices and the Sudbury offices, the major 
one being worker's compensation? 


Mrs. Meslin: Precisely. 


Mr. Philip: So there is no particular pattern there that is any 
different from any other industrial city. 


Mrs. Meslin: No. It is very interesting. Because we now have the new 
part-time offices, we have been looking to see if there are areas in 
particular places that differ, and they do not to any great extent. 


One of the positive aspects seems to be that the one-on-one relationship 
and outreach is making people a little more aware of our jurisdiction, so we 
do get proportionately more jurisdictional complaints, although the 
nonjurisdictional ones are still high. If you look at them in comparison to 
Toronto, there are fewer, proportionately, than there were, and I think that 
is because the individuals are going out to these various communities and 
familiarizing them with our jurisdiction. 


Mr. Philip: So you are saying there are fewer nonjurisdictional 
complaints in Windsor than in Toronto? 


Mrs. Meslin: On a proportional basis, yes. 

Mr. Philip: Yes, that is what I mean, percentage-wise. 

Mrs. Meslin: Yes. 

Mr. Philip: You have been able to keep your costs of operations 
down. Do you have any pattern as to the waiting time now for resolving 
problems? Is it increasing or decreasing? Has your economy drive in any way 


affected the length of time that a client has to wait in order to have his 
case dealt with? 


»B 


Mrs. Meslin: I will be glad to answer it. I think that Dr. Hill 
wants to address it in great detail in his statement to you next week and in 
the follow-up, so I would appreciate it if you would wait for that. 
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Mr. Philip: OK. One of the things I would like to discuss with Dr. 
Hill next week, and you may have some comments now, is that there is some very 
interesting work being done in the regulations committee. I think there is 
concern all over the world regarding the accountability of regulators and of 
people about civil servants who are able to have a substantial impact on 
people's lives through the regulatory process without any kind of really 
strong supervision either by ministers or even by deputy ministers sometimes, 
or by the legislative process. Are you getting very many complaints concerning, 
the abuse of power or of the regulatory process, and is this an area that 
would be of -concern to the Ombudsman? 


Mrs. Meslin: We always get some. They are not overly significant, 
but certainly some changes in the regulatory process might be worth while. One 
of the suggestions, I think, that is coming up in that committee report would 
have committees reviewing these regulations, and the administrative fairness 
that goes along with that would go a long way to helping those problems. From 
my own point of view--the Ombudsman has not seen the report, but I have seen 
it--I think that is certainly very highly commendable and supportable. 


Mr. Philip: I think what you have. seen, in fairness, is not the 
report but the draft research-- 


Mrs. Meslin: Some of the research. Yes, that is true. I am sorry. 
Mr. Philip: --of the things we are dealing with, because we have not 
written the report yet. 


Mrs. Meslin: No. 


Mr. Philip: Are there any particular recommendations you would have 
that might be useful to the committee? I think the Ombudsman committee, the 
public accounts committee, the legislative committee and the committee dealing 
with regulations should be concerned about that report. It will have an impact 
on all of us. Do you have any recommendations, or would you prefer to have Dr. 
Hill comment on that? 


Mrs. Meslin: I think that Dr. Hill should comment on it. Just in 
passing, one of the things I noticed that was mentioned in the research was 
notice being given through the Ontario Gazette. I would hope that when it 
dealt with Ombudsman matters, the Ombudsman would be notified. I do not know 
Whether it would be necessary to go so far as--whether it went in the Gazette 
or not, the Ombudsman would be notified prior to that. 


Mr. Philip: I just do not see how that becomes practical, since you 
would get involved only if there were complaints, would you not? I am sure you 
are not going to review all the regulations. 


Mrs. Meslin: I am talking about proposed rules that may be 
considered. If I read it correctly, it says that these proposed rules would be 
published in the Gazette for people to respond. All I am suggesting is that 
although there is no opposition to that, prior to that I would hope the 
Ombudsman would have the opportunity to see proposed rules that affect the 
Ombudsman. — 


B- 
Mr. Philip: So you would like to receive all of the regulations and 
comment on them? 


Mrs. Meslin: Only those that may affect the Ombudsman, certainly. 


Mr. Philip: But the only rules that would affect the Ombudsman would 
be those regulations that would be brought down by the Ombudsman, would they 
not? r 

Mrs. Meslin: No. Your committee has previously brought down 
regulations that affect the Ombudsman. 


Mr. Philip: I think we are getting into a semantic problem as to 
what is a regulation and what is not. 


Madam Chairman: Thank you, Mr. Philip. Any further questions? 


With the worker's compensation, I think we have been getting a little 
smaller percentage of complaints in regard to the Worker's Compensation 
Appeals Tribunal. I was wondering if you expect that to decrease 
significantly. What will your role be at that time? My main concern is that if 
it does decrease, since this has been a major proportion of your work, you 
will not need as many people on staff to deal with the complaints. 


Mrs. Meslin: Once the Worker's Compensation Appeal Tribunal became 
effective, we knew that that would be the case, although we are now getting a 
number of those complaints to us. In other words, a decision of WCAT which a 
complainant or an employer disagrees with comes to us. It is not in the same 
numbers and Workers' Compensation Board complaints are decreasing, but when we 
originally realized that, that is one of the ways in which we could reallocate. 


We took some of our staff from the WCB team and spread them out 
elsewhere where there was a vacancy, instead of hiring on extra people, and we 
have not continued to hire on the extra staff. We have taken that staff 
complement and put them into things like the northern native liaison office. 
It has given us an opportunity to juggle, without hiring, into that group. I 
think that group originally had 12 people in it and it now has eight, so we 
are very aware of that. 


Madam Chairman: In the public education programs, you say you have 
an outreach program, but has there been much increase in emphasis or 
concentration on any kind of public education programs by the Ombudsman’s 
office? 


Mrs. Meslin: One of the things Dr. Hill has done, and he will refer 
to it in a little more detail, is to make specialized areas of public 
education. He has introduced an ethnocultural officer who will do public 
education specifically in various visible minority and ethnocultural 
communities. That is another reallocation of a person who was doing one job to 
another job. . 


So outreach has expanded in that area and it has expanded in the 
disabled area, because we have one officer who works with only developmentally 


and physically handicapped groups, involving them in our outreach organization. 


Madam Chairman: That is great. Any further questions on estimates 
from the committee? 


Mr. Bossy: I would move that we approve the estimates. 


B-§ 0 


Madam Chairman: Mr. Bossy has moved that we approve the estimates. 
Any seconders? Mr. Carrothers seconds. Any further discussion? 


Mr. Philip: I think one of the reasons that the questions are few at 
this time is because the Ombudsman himself is not here. I realize why he is 
not here. We have to deal with it today because of the motion being brought 
down later today or tomorrow, whenever--I think it is later today--that the 
estimates have to be approved. 


I think it should go in the record that is perhaps why the members do 
not have quite as many questions as we normally have on estimates. We are not 
in any way shirking our responsibility. We will be asking those questions when 
the Ombudsman does appear. There are a lot of policy issues that I do not 
think it is fair to ask now. 


Mrs. Meslin: Just for the committee's clarification, I think the 
members will have a very good opportunity to ask, because Dr. Hill's 
statement, which is very, very full, looks at the last year in a great deal of 
detail. It will give the committee members opportunities to ask the questions 
that they might have otherwise in this case. 


Madam Chairman: Thank you, Mr. Philip. We will make mention of that. 
Given the motion before the House, if we had not dealt with the estimates 
today, there would be really no other opportunity. 


Mr. Philip: Have you received a letter from the chairman of the 
standing committee on regulations and private bills? 


Madam Chairman: Yes, I have. I received it from the clerk. Our clerk 
is out now making copies of the draft research. I thought that since we did 
start the discussion with it today, perhaps if the committee members had a 
copy of it as well, then they too would be following your discussion if you 
pursue it further with the Ombudsman next week. 


Mr. Philip: I just thought that members of this committee should be 
aware of what the regulations committee is considering. I found it 
fascinating. It is the first time I have been on the committee and I happened 
to come along right at the time when it was dealing with some of the 
theoretical aspects of regulations. It fits in nicely with this committee and 
with some of the other parliamentary reform that other committees are looking 
at. 


That is why I suggested that perhaps this committee should look at it 
from an Ombudsman's point of view. I think the chairman and members of that 
committee are quite open to any suggestions that we might have from an 
Ombudsman's point of view. It does lead nicely into some of the things we may 
be concerned about. 
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Madam Chairman: Great. Thank you, Mr. Philip. I had an opportunity 
to look at it briefly yesterday. I think the committee would enjoy just even 
glancing over it in more detail for those who are truly interested in the 
regulation aspect of this. 

Mc. Philip: You will notice when you go through it that some of the 
recommendations are contradictory. So do not be upset by it. It means that the 
committee is going to have to deal with which one of several options that 
contradict one another makes the most sense. 


B-4f 


Madam Chairman: There being no further discussion, could we have a 
vote on the motion before the committee, which is to accept the estimates. 


All those in favour? 
All those opposed? 
Motion agreed to. 


Madam Chairman: I do not think it will be necessary that we report 
to the House but I thought it advisable that we do have a vote in case it does 
become necessary. 
ANNUAL REP6RT, OMBUNSMAN, [986-87 

"M4. Charman: ‘There was one further point Mr. McLean had indicated he wanted to bring 
-ap if he were able to get here before we adjourned. It was with regard to the 
Ministry of the Environment case that we heard during our discussions in 
February. I do not know what the anonymized name of the company was. Company C? 


Ms. Evans: It does not matter. It was the Ministry of Environment. 


Madam Chairman: Without editing, what Mr. McLean had indicated to me 
outside of committee is that he is a bit concerned that this has not proceeded 
as quickly as he would have liked. He had understood that the Ministry of the 
Environment promised to appoint an adjudicator within a week. Upon reviewing, 
the minutes, that is not exactly what they said, although they did give some 
indication that they would set out the terms of reference within a week. Then 
they would contact adjudicators to see who would be available and in what time 
span this would proceed. 


We have received no communication. I was just: thinking that we could get 
the clerk to communicate with the Ministry of the Environment and have copies 
of any correspondence that has gone on with this case sent to us. Then, if 
need be, if we feel upon review of the correspondence that they have not moved 
as expeditiously as the committee would have liked, perhaps we should get them 
before us again during one of our regular meetings. 


Mr. Philip: Why not say that some members of the committee 
understand that little or no action has been taken and that they have 
expressed some concern? This does not have to be unanimous. You could say 
“some members” and then we do not have to take a vote on it. You could also 
say that, as chairman of the committee, you reserve the right to recall the 
Ministry of the Environment unless a satisfactory explanation can be provided 
in writing to you and to members of the committee. That acts as a very 
sobering, kind of message. 


Madam Chairman: The only problem with that exact wording is that we 
are not sure that nothing has been done. We just have not received any copies 
of the correspondence. I am not sure why not. There Might have been a flurry 
of correspondence and we are just not aware of it. I would suggest that some 
committee members are concerned that nothing is being done or has been done. 


Mr. Philip: That they understand nothing has been done. 


Madam Chairman: “Understand.” That we are not aware really of what 
is happening. 


Mr. Philip: We are not making a charge. We are just saying that we 
understand that nothing has been done and, if we are wrong, please correct us 
and let us know. 
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Madam Chairman: We are concerned that nothing has been done because 
we really do not know. 


Mr. Bossy: What we are really saying is that all we are asking for 
is a status report. 


Mr. Philip: You can word it that way. The committee would like a 
status report and it reserves the right to recall if the status report is not 
to its satisfaction. 


Madam Chairman: This has gone on for quite some time, and Mr. McLean 
did express his concern to me. As we may adjourn before he does come, I just 
wanted to deal with the matter. 


Mr. Philip: Maybe he has some information. 


Madam Chairman: We can press ahead with that anyway and let them 
know that we are still interested in what they are doing and we do not want 
another year to pass before we see any action. 


Mr. Philip: One of the things that came out in the public accounts 
committee's visit with various congressional committees--it was the same thing 
in Ottawa; we had some of the Ottawa committees--was that they said the 
greatest weapon they have is the power to recall and that often it is useful 
to remind public servants that they may be recalled by the committee. Maybe we 
should be using more of that, simply a reminder that we may be recalling. 


Madam Chairman: We have this allotment every Wednesday, and although 
the next couple of weeks are filled with our annual report, after that there 
is the opportunity to have them in for 15 minutes, or as long as we want, of 
course. There is no reason not to use that, and I think we should use it when 
we need to. 


Mr. Philip: Let us get it in writing first. 


Madam Chairman: We will do that probably later today. I know how 
quickly we move here. 


Mc. Bossy: You commented that we have a time allocation every week, 
but I really do not go to meetings just for the sake of meeting. Maybe 
sometimes we can put enough on the agenda so that we can do in one meeting 
_ What would be accomplished if spread over three weeks and three meetings. I 
would sooner deal with an agenda that is loaded and spend a full two hours or 
more than try to sit every week just to go over one item here and an item 
there. We all have fairly busy schedules. We are trying to attend other 
committees. 


Madam Chairman: Your suggestion is noted and that is perhaps why we 
did not meet last week. I did explain the problem we are encountering with 
estimates this week. Dr. Hill has been away. He mentioned to me a couple of 
months ago that he would not.be able to attend today’s meeting but is ready to 
proceed with the report, on which I expect ambitious and exciting questioning 
next week. I am sure it will be a full agenda for at least the two hours. 


Is there any further discussion on any matters? Mrs. Meslin? 
Mrs. Meslin: No, thank you. 


Madam Chairman: Thank you very much. We are adjourned until next 


Bole 
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Wednesday at 10 o'clock. I suggest you look over the volume of the annual 
report and be prepared to discuss that. 


The committee adjourned at 10:48 a.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUSMAN 


Wednesday, April 20, 1988 


The committee met at 10:10 a.m. in room 151. 


Madam Chairman: I call this meeting to order, recognizing a quorum. 
I would like to begin by giving the rough details of next Wednesday when we 
meet with the British committee that is visiting for the day. We hope to have 
room 228 because it is a larger committee room. We will be meeting at 9:45 
a.m. instead of 10 o'clock next Wednesday. We will be meeting with them until 
approximately 10:30, our committee only, Then the committee on the Legislative 
Assembly will come into the same room and we will leave to continue our 
business elsewhere. The Legislative Assembly committee will meet with them 
from 10:30 until approximately 11:30. 


We have planned a lunch, location still to be determined, but at a 
restaurant outside the Legislative Building. We would like attendance to be as 
good as possible, with your schedules. The afternoon will be spent at the 
Ombudsman's office, and all our responsibilities will be relieved at that 
time. Are there any comments? 


Mr. Philip: We are adjourning to do what business? 


Madam Chairman: We will most probably continue with the Ombudsman's 
report and our questions therein. 


Mo m@PhidipssthensDr. Hillewillebeiwith usvafter 10230? 
Madam Chairman: Is he available after 10:30? 

Mr. Philip: Next Wednesday? 

Dr. Hill: What time? 


Madam Chairman: From 10:30 to 12 noon. Then I think we should press 
ahead and get this finished. 


Mr. Philip: I have a problem in that the standing committee on 
regulations and private bills writing its report and proposals on changes in 
the place in which parliament can deal with regulations. I may have some 
problems. I will try to be there, at least in the initial stage, but I may not 
be over in the Ombudsman's offices. 


Mr. Lupusella: We can do without you. 


Mc. Philip: I agree, but who are you and I to argue with the rest of 
the committee? 


Madam Chairman: That was just a friendly chat across the room. If 
‘you can, try to be prompt for 9:45, recognizing that the committee will only 
with us until 10:30. That is their only opportunity to have a discussion with 
this committee, other than in the informal setting of lunch. 
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Again today, we have the Ombudsman before us, Dr. Daniel Hill. He would 
like to open with some remarks, copies of which you have all be given. 
Afterwards, I suggest he be able to complete his remarks as he wants, and then 
there will be opportunity for plenty of questions. 


ANNUAL REPORT, OMBUDSMAN, 1986-87 
(continued) 


Dr. Hill: I am sorry I could not be with you last session but I was 
taking what I felt was a well-deserved rest for one week in British Columbia, 
at which time I had an opportunity to meet with the British Columbia 
Ombudsman. It was a very delightful, restful, sunny week in British Columbia. 
The flowers are out, the daffodils are up, and I have come back a bit 
refreshed, so I am delighted to be here. 


% 


Mr. Philip: You got a beautiful tan. 
Dr. Hill: Thank you. It is called brown on brown. 


I would like to read my remarks regarding my annual report into the 
record. This time I prepared a table of contents so that later on, when you 
choose to ask questions, you can go directly to the section from which I was 
reading. You will note on the early pages a two-page table of contents for 
anyone who has a particular interest in a particular issue. 


Madam Chairman, members of the standing committee on the Ombudsman, I 
welcome this opportunity to appear before you today. Your committee is seized 
with the task of assisting my office to fulfil our mandate. I consider our 
meetings to be vital for the continuing success of this office. When we last 
met in January, we discussed those cases where the governmental organization 
refused to implement my recommendations. This was our most important work. Let 
me say I was pleased and gratified that you supported our recommendations in 
all but one of the cases before you. Such support implies that our 
recommendations are well founded and based on thorough and impartial 
investigations. I hope you share my feeling that in the course of those two 
weeks in January we set the stage for a very open and mutually helpful 
relationship between us. 


In the course of my remarks today, I intend to deal with the following 
areas: I will provide an update on matters outstanding from my annual report, 
including the progress of a number of special projects and the status of 
unresolved issues. I will report on the management improvements we have 
introduced to make our operation more effective and efficient. 


Before I proceed, since this is a relatively new committee, I believe 
you should know my view of the role and function of the Ombudsman. As you are 
aware, the function of the Ombudsman is to investigate complaints against the 
decisions and actions of provincial governmental agencies. I believe every 
Ombudsman brings his or her personal philosophy to the task at hand. As a 
person who has spent much of his life working in the human rights field, I 
believe the right to complain, the right to be heard and the right to have 
corrective measures taken, if one has suffered from arbitrary and unfair 
governmental action, are indeed human rights. 


For example, article 21 of the United Nations Universal Declaration of 
Human Rights guarantees the fundamental right of the citizen to reasonable 
access to the services of government. 
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As Ombudsman, my policy for this office has and will continue to reflect 
my commitment and the historic provincial commitment to human rights, going 
back as far, I might say, as 1793, with Governor Simcoe's anti-slavery 
legislation, and up until 1944 with Drew's legislation against racial 
discrimination, then later with Robarts's and Davis's legislation and other 
legislation after that. That is what I refer to as a historic provincial 
commitment to human rights. 


Commitment to accessibility: When I was sworn in as Ombudsman in March 
1984, one of my priorities was to make this office as accessible as possible 
to all of Ontario, and by that I mean the new Ontario--multilingual, 
multiracial and multicultural. To achieve this goal, I undertook several major 
projects. 


Regional services: One was an increased emphasis on regional services. 
We now have offices or field representatives in eight major population centres 
throughout the province. Our district offices are located in Kenora, Thunder 
Bay, Timmins and Ottawa. Our field officers are in Sault Ste. Marie, North 
Bay, Windsor and London. 


I am delighted to report that the experimental field officer project, 
which I introduced two years ago, has proven to be a resounding success. I 
have decided to continue the project on a permanent basis. 

I am also pleased to report that our study to determine the best 
possible location for an additional field officer in northeastern Ontario is 
now complete. I will be making an announcement in this regard in the near 
future. 


Native program: My commitment to give all aboriginal people, 
particularly those in geographically or culturally remote communities, an 
equal opportunity to utilize this office remains a high priority. 


Recently, our northern native program officer, Mary Lou Lahtail, 
accepted a one-year secondment with the Mushkegowuk council in Moosonee to 
prepare a position paper on aboriginal self-government. 


Our native program officer, Allan Pelletier, acting as our provincial 
liaison co-ordinator of all native activities and resource consultant for all 
native complaints, is increasingly engaging in outreach efforts aimed at 
governmental organizations, such as the race relations division of the 
Ministry of Citizenship, the Ministry of Correctional Services and the 
Minister's Advisory Committee on Corrections, on the issue of native rights. 


This is in addition to his regular program of contact with the native 
organizations across the province, which has recently focused on southern 
Ontario, visiting the Mohawk territory of Akwesasne, the Chippewas of Sarnia 
and the Chippewas of Kettle and Stoney Point. He has been instrumental in 
helping to resolve a number of cases involving native people. 


Since the quality of our regional services are of the greatest 
importance to me, and due to the recent departure of our regional services 
director to resume a private law practice, I, with the assistance of my 
executive director Eleanor Meslin, will personally manage the day-to-day 
operations of our regional services staff over the next period of time so that 
we can take a closer look at the entire regional operation. 


B-4 


Special investigator for ethnocultural issues: Ethnocultural issues have 
an important place in my work as Ombudsman. As a first step to ensure that 
these issues are being dealt with sensitively and appropriately by this 
office, I recently announced the appointment of Ed Harrington as a special 
investigator working primarily with ethnocultural communities. 


Mr. Harrington, a former star defensive end for Toronto Argonauts, who 
has served our office for 10 years, brings a wealth of experience to this 
position. Mr. Harrington's new position will involve a significant amount of 
community outreach and public education work to promote understanding of the 
office and encourage use of its services for those Ontarians who are members 
of ethnic and visible minority communities. His work is closely co-ordinated 
with the investigative teams and our native program officers. 


To date, Mr. Harrington has established a working relationship with such 
diverse groups as the Society for Assistance and Defence of New Canadians and 
Ethnic Groups of Canada, the staff of the Metro Toronto Housing Authority, the 
Jane-Finch Community and Family Centre, the West Indian and Spanish chapters 
of the Rexdale Women's Centre, the executive council of the Jamaican Canadian 
Association, the South Asian Action Centre and the National Council of 
Ghanaian Canadians, to mention just a few. 


Special investigator for the disabled: When I became Ombudsman, we had 
just entered the Decade of Disabled Persons, as proclaimed by the General 
Assembly of the United Nations in 1983. To further the accessibility of this 
office, I appointed a special projects officer to develop a community outreach 
program with Ontarians who are disabled. This special project was described in 
my last annual report and emphasized concerns by people in the developmentally 
handicapped community as: they related to Ontario government policies and 
programs. In October 1987, I reviewed the project's results and decided to 
expand it to include the concerns of all disabled Ontarians. 


Examples of complaints the special project officer considers are 
concerns about the quality of care provided by servicing agencies which are 
funded through the Ontario government; complaints from residents of provincial 
facilities for the developmentally handicapped concerning ministry policies, 
practices and priorities; and complaints which may on the surface appear to 
relate to municipal agencies, i.e., municipal transportation systems for the 
handicapped, but which in reality relate to policies and practices of the 
provincial government. 


The special projects officer has contacted a wide range of agencies 
serving disabled Ontarians. Some of these include the Trans-Action Coalition, 
an umbrella organization that includes 60 different groups, the Office for 
Disabled Persons, the Advocacy Resource Centre for the Handicapped, Persons 
United for Self-Help in Ontario, Service Co-ordinators, the Ontario March of 
Dimes and the Metro Toronto Association for Community Living. 


As a result of the information already obtained through the special 
project, I am presently considering a procedure whereby I would proceed with 
investigations on my own motion on behalf of persons who are unable to 
communicate or give instructions because of their disabilities. 


Multilingual staffing policy: My commitment to the new Ontario is also 
reflected in my staffing policies for this office. I am proud to say my staff 
collectively speaks a total of 18 languages running the gamut from Amharic to 
Yiddish. In addition, we presently have 12 employees with French-language 
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capability and have designated an additional number of our future staffing 
vacancies as requiring French-language ability. 


In my view, if government is asking the private sector to be equal 
opportunity employers, then it should lead the way and be a model employer in 
this regard. 


Public education and community outreach: I am convinced that public 
education and community outreach are the most direct methods to make our 
services more accessible. Four years have passed since I made my commitment to 
expand public consciousness about the vital role and function of the 
Ombudsman. The load of this office reached an all-time high last year: 17,324 
complaints and information requests were closed, representing an increase of 
more than 26 per cent since I became Ombudsman. 
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These statistics indicate that we are reaching out to more people and 
reaching them more effectively. I attribute a large part of this success to 
our public education and outreach programs. 


The activities of our communications and community relations units have 
expanded considerably during the last year. A major public education 
initiative was undertaken in the form of a Learn About Your Ombudsman campaign. 


Community relations: This initiative involved 160 public service radio 
announcements throughout Ontario, rapid transit advertising, the participation 
by the mayors of 58 municipalities in declaring a Learn About Your Ombudsman 
Week and was capped with a very successful, first-ever open house held on 
. December 10, Human Rights Day, when our Toronto office hosted more than 300 
members of the Metro community. 


The activities of our community relations unit also included organizing 
seminars, workshops and conferences for front-line service providers, meeting 
with representatives of many community organizations, attending at various 
public functions and distributing of thousands of public education materials. 


Communications and publications: More emphasis has been placed on 
audio-visual materials. We have produced a 13-minute slide show and audio 
tapes on the role and function of the Ombudsman to assist our roster of public 
speakers when attending community functions. 


Publications have been expanded to include posters and regional 
newsletters. Our multilingual fact sheets, now in 12 languages, have been 
expanded to include Korean, Hindi and Kannada. 


More than 100,000 of our publications, pamphlets, brochures, our Equal 
Times and regional newsleters, multilingual fact sheets, posters and flyers, 
were distributed across the province. 


Also here in Metro, large billboard advertising has been placed in 10 
subway stations as a free public service. It did not cost us a cent. 


Furthermore, in keeping with federal government guidelines, I have 
adopted a reasonable access policy for the Office of the Ombudsman materials. 
Individuals who are unable to read or use regular print materials because of 
physical disability may contact, our public education units to request that the 
materials be transcribed into an accessible medium. 
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Every reasonable step is taken to ensure that access is provided. As a 
first step in this policy, our Equal Times newsletter has been transcribed 
into Braille and recorded on audio tape. 


Annual report 1986-87: At this time I would like to update several 
matters outstanding from my recent annual report. 


Special projects update: I will begin with the progress of two special 
projects. The first is my special investigation of the Timmins Housing 
Authority. When I published my annual report, I was in the process of 
reviewing the responses of the Timmins Housing Authority, the Ontario Housing 
Corp., and the Ministry of Housing to the tentative recommendations that had 
resulted from my investigation into the Timmins Housing Authority's 
administration of rent-geared-to-income housing in Moosonee. The problem for 
the most part involved native people, I might add, some of whom were living in 
tents in the most deplorable conditions. 


Since that time, meetings between the chairman of the Ontario Housing 
Corp., senior officials of the ministry and the housing authority, myself and 
officials of my office have resulted in the satisfactory resolution of most of 
the issues raised by the report. 


I believe my investigation has resulted in some very important changes 
to the way in which this housing portfolio is administered, and I intend to 
provide the residents of Moosonee with a Soe of the findings of my 
investigation. 


A number of issues were raised during the investigation which require 
‘further actions on the part of the ministry and the Ontario Housing Corp. 


I have been assured by senior officials in these organizations that 
steps are being taken to study these issues and to implement changes which 
should satisfy the concerns I have raised. It is my intention to provide a 
full statement of this investigation in my next annual report. 


I am also pleased to report on another project, our special study of 
psychotraumatic disability entitlement. 


This project was initiated in 1986 to examine what I felt were recurring 
difficulties in the Workers’ Compensation Board practices on adjudication of 
psychotraumatic disability entitlement; for example, the board's preferring 
the opinions of its own physicians over those of treating physicians, 
regardless of their qualifications, or the board's accepting that a worker has 
a psychological disability but denying entitlement on the basis of 
“personality factors", even though there was no prior history of emotional 
difficulty and the worker has a steady job record. 


The study began with an overview of the board's legislation, policy and 
practices concerning claims involving psychological problems, and then went on 
to look at our files to see how individual cases were handled. 


The study has now been completed and has been forwarded to the chairman 
of the Workers' Compensation Board for comment. Copies for the committee are 
available from the clerk. 


I should make a final comment regarding the Workers' Compensation Board. 
We have, with the excellent co-operation of the board, particularly Dr. Elgie, 
obtained $250,000 in benefits for disabled workers during the past year. While 
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this is a significantly lower sum than last year's, I would just point out 
that our WCB case load has fallen off dramatically with the establishment of 
the Workers’ Compensation Appeals Tribunal. Regardless of the volume, we 
continue to experience a co-operative working relationship that has steadily 
evolved between our two offices. 


At this time I would like to report on the unresolved issues mentioned 
in the annual report. 


Public trustee: One concerned the lack of co-operation by the office of 
the public trustee in its dealings with my office. I am pleased to report that 
with the recent appointment of a new public trustee, all outstanding matters 
_ have been satisfactorily resolved and we had a number of them. I take this 
opportunity to commend our new public trustee for the co-operation and 
courtesy extended to our staff members and I look forward to a continuing 
excellent relationship. 


Ontario Labour Relations Board: Another matter concerns the Ontario 
Labour Relations Board's rejection of the Ombudsman's authority to investigate 
the merits of its decisions. 


As I reported, the Ontario Court of Appeal issued a unanimous decision 
on January 7, 1987, stongly supporting the Ombudsman's right to investigate 
the merits of the labour board's decisions. The labour board then requested 
leave to appeal this decision to the Supreme Court of Canada. This leave was 
denied with costs. This means that the labour board must not only pay its own 
legal costs, but ours as well. My staff is presently processing the 24 files 
that had been held in abeyance by the labour board, pending the Supreme 
Court's decision. 


Proposed amendments to Ombudsman Act: Another outstanding issue, 
although not specifically addressed in the last annual report, concerns my 
proposed amendments to the Ombudsman Act. Some of you may recall when I became 
Ombudsman in 1984, I reviewed the amendments proposed by my predecessor eight 
years previously and I added several more which I considered to be of supreme 
importance to the better functioning of this office. 


Unfortunately, to date, the government has taken no initiative to pass 
these amendments. 
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One of these would permit the Ombudsman to make a special report to the 
Legislature or to comment publicly on a complaint when the Ombudsman believes 
it is in the public interest. 


Another would make the Ombudsman responsible for conducting programs of 
public education and, I would add, similarly to the education provisions in 
the Ontario Human Rights Code, where the chairman of the Ontario Human Rights 
Commission and the commission must report to the public what initiatives they 
have taken educationally to inform and instruct the people of their rights 
under the Human Rights Code. I wanted a similar amendment to the Ombudsman Act. 


Another would permit financial compensation where a government agency is 
willing to pay a wronged complainant but cannot, because it lacks the 


necessary statutory authority. 


Finally, an ameridment is proposed to deal with the problem of tribunals 


B-8 


that are functus officio. This means that any quasi-judicial tribunal that 
does not have rehearing authority in its legislation is presently unable to 
comply with an Ombudsman's recommendation to rehear. 


There are two new developments regarding the amendments. First, I have 
been assured by the Attorney General (Mr. Scott) that the proposed amendments 
were approved by his staff after careful study and will be introduced in the 
House this spring. I certainly hope so. I assume that then the amendments will 
be brought to your attention for a review on second reading. 


Second, the importance of the proposed amendments is underscored by a 
serious matter which has come to my attention in the last year. It relates to 
the nonpayment of social assistance to eligible individuals. 


In three investigations conducted by my office in 1987, I concluded that 
the Social Assistance Review Board had been unreasonable in denying three 
individuals interim benefits pending their hearings and review board 
decisions, and I recommended that the board make the payments retroactively. 


After receiving my report, the review board agreed that the assistance 
ought to have been paid to the complainants, but the board found itself unable 
to comply with my recommendations as, under the Family Benefits Act, an order 
that such payments be made can only be made prior to the date of an 
individual's hearing before the review board. My investigation and my 
recommendation had been made following the hearing. 

The review board approached the Ministry of Community and Social 
Services in an effort to assist us, but the minister declined to order the 
payments by order in council, claiming he did not have the authority to do so 
and that the ministry had no other manner of payment. . 


I did not report these cases in my annual report, as the Social 
Assistance Review Board could not order payment but had made every possible 
effort to arrange payment to the complainants through the ministry. 


This leaves a very serious situation in which interim benefits wrongly 
denied are not being paid to eligible, needy individuals and their families, 
even when the Social Assistance Review Board agrees that its decision to deny 
was made in error. 


It is my understanding that the passage of the amendment allowing for ex 
gratia payments will provide the Social Assistance Review Board with the 
necessary authorization to comply with my recommendations in cases such as 
these. 


Another example of how an obvious unfairness may remain unresolved 
because of the principle of functus officio involves a case under the Drainage 
Act where a number of residents of a municipality petitioned for the 
construction of a drain for their lands. Our complainant was not one of the 
petitioners. 


The engineering firm appointed by the municipality to submit proposals 
about the construction of the drain and costs to be borne by each affected 
land owner proposed that the drain run through our complainant's property, and 
therefore he was assessed for some of the costs. 


One of the original petitioners appealed this proposal to the Ontario 
Drainage Tribunal. As a result, it was decided that the drain not pass through | 
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our complainant's property. The tribunal also decided that costs should be 
assesssed up to, and including, the hearing of the first appeal according to 
the original schedule of assessments. 


Since our complainant was not one of the original petitioners, and since 
he derives no benefit from the drain, it is unfair that he should pay any of 
the costs. However, the tribunal is functus and its decision cannot be 
changed. The end result is that our complainant has to pay part of the cost of 
the first appeal and of a drain that was never constructed and which he never 
wanted. 


Another situation exists with several investigations involving the 
Ontario Human Rights Commission, where the commission has agreed with our 
conclusions but has found itself functus to implement our recommendations. 
That is, it is unable to rehear an issue once it has already been reheard. 
Again, the passage of our proposed amendments would give these agencies the 
necessary authority to comply. 


Expanded jurisdiction: The last unresolved issue concerns my suggestion 
that the standing committee on the Ombudsman consider whether the jurisdiction 
of the Ombudsman should be expanded. I am pleased that you are going to 
consider this issue in the very near future. 


1. Expedited case handling: As you know, the investigation of complaints 
is the essence, the heart, of the role and function of the Ombudsman. That is 
what it is really all about. My goal is to ensure that our investigations are 
thorough, impartial and completed as expeditiously as possible. We are 
constantly monitoring case loads and complaints received to ensure that our 
organizational design meets current needs. Expedited case handling will always 
be a priority during my administration. 


Although an all-time high of more than 17,000 complaints and requests 
for assistance were processed last year, I am aware that there is still room 
for significant improvement in the time it takes for us to complete our 
investigation. I might sdy to that that I am entirely satisifed with the 
competence, the professional manner and the quality of the complaint 
investigations and of the staff who investigate. I think I have an excellent 
investigative team. It is just that I want a little more speed. In this 


regard, three interconnected projects have been proceeding during the course 
of the last year. 


i. Delays outside our control: One concern is our ongoing study of 
delays outside our control. The focus of this project is to pinpoint those 
governmental organizations that unreasonably delay in responding to our 
letters and reports at various stages of our investigation, and then, using 
this data, to develop strategies to improve the speed with which governmental 
organizations respond to us, in order to lower our response and reporting 
times. To date, our data have revealed the following preliminary observations: 


On the average, it takes a governmental organization four weeks to 
respond to our initial notice of intent to investigate, even with prodding. 
Once a tentative conclusion and recommendation has been forwarded to the 
Ministry or agency for comment, an average of four months is taken by the 
gZovernment agency to respond. 


The Ombudsman's final report averages a three-and-a-half-month response 
time. These figures, of course, vary widely among government agencies, but, as 
we accumulate more data, we are improving our ability to plan effective 
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strategies to deal with these delays. Examples of our data will be presented 
by the executive director, Mrs. Meslin, during our discussion on statistics. 
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ii. Kinley report: This report concerns the manner in which we record 
and handle our complaints and how we report our statistical functions both to 
the Legislature and to the public. In order to improve complaint handling and 
the statistical reporting functions of this office, I retained the services of 
John Kinley, a highly respected research statistician and former director of 
research for the Ministry of Labour. I had had the opportunity of working with 
Mr. Kinley for 11 years and I knew his capability. I needed him to take a hard 
look at how we were amassing statistics and handling them in our office. 


I asked him to prepare a report and recommendations on our case handling 
with the view to presenting to the public, and the Legislature through your 
committee, data that accurately reflect all the work we perform and how 
effectively we perform it. Mr. Kinley's report contains many important 
suggestions for improving our complaint handling and the presentation of 
statistics in our investigation and outreach work. The following are several 
of the improvements recommended by Mr. Kinley: 


1. A statistical supplement to the annual report to be prepared and 
released to the standing committee on the Ombudsman prior to its hearings. 


2. To ensure consistent practice relating to the definition of a 
complaint, clearly defined guidelines should be established defining the major 
common characteristics of a complaint. 


3. Complaint-based statistics will be more easily understood and more 
useful if the current “outside jurisdiction" category is revised to better 
reflect the services associated with it. Those complaints not directed against 
provincial government agencies should be classified as inquiries and counted 
with information requests. Those directed against provincial agencies should 
continue to be classified as complaints and subjected to more penetrating 
analysis. 


4, Statistics should be developed that show the movement of 
jurisdictional complaints through the key stages of the formal case handling 
procedure, including an explanation of the work done to reach each of these 
stages, so that the public and this committee would have a better 
understanding of the scope of our investigative work. 


5. Complaint handling delays should be more critically analysed by 
examining the time taken at each stage of the investigative procedure. 


6. An analysis be made of the causes of growth in the numbers of 
nonjurisdictional complaints; why they happen. 


7, The annual report should contain more comprehensive explanatory notes 
of the tables showing complaint disposition by jurisdiction and those showing 
jurisdictional complaints by type of disposition. 


There is a lot more in the Kinley report, but those are some of the 
highlights and I thought they were extremely helpful to us. 


Expedited. case handling committee: As a result of the Kinley report, I 
appointed a committee on expedited case handling chaired by the executive 
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director. This committee consists of staff representatives from all sections 
of the Office of the Ombudsman, including all assistant directors and the 
director of investigations. It was struck to examine current practices in the 
light of the Kinley report, with a view to recommending more efficient and 
quicker case handling procedures without sacrificing--and I consider this very 
important--the quality and the integrity of our investigations. 


Every aspect of case handling, from intake procedures to file closing, 
from the deployment of personnel to the use of information systems technology, 
is under scrutiny and open to recommendation. I consider the expedited case 
handling committee the most important committee that I have struck since 
becoming Ombudsman because, as I said earlier, the handling of cases is what 
it is all about. That is the critical job of this office. The committee has 
just forwarded its preliminary report to me for my comments. I just got it. An 
overview of the final report will be included in my next annual report. 


Investigative reorganization: Since the time of the publication of my 
annual report, I have implemented a number of changes in investigative 
organization of my office. Most important of these is a change in the way we 
handle complaints from correctional institutions. 


As you know, I had five investigative teams—-incidentally, you will see 
them in appendix 2 of the report--labour and psychiatric institutions; social 
benefits; justice and licensing; land use, resources and revenue; and 
corrections, which was devoted exclusively to institutional investigations. 
However, I was not satisfied that we were handling the multitude of complaints 
from correctional institutions effectively and efficiently. In consultation 
with senior staff, I decided to change the structure of this group entirely. 


First, I assigned the responsibility for accepting and screening 
correctional complaints to a special unit in the intake and information area. 
The necessity for such a unit was compounded by the decision of the Ministry 
of Correctional Services to provide telephones for the use of the inmates in 
most institutions in the province. This increased the number of telephone 
contacts with our office, related to corrections, to literally hundreds of 
calls per month, whereas previously most of our institutional communications 
had been by letter. 


Since inmates now have a better opportunity to discuss their complaints 
by telephone, I have also changed the way in which the investigators deal with 
correctional complaints. Instead of making regular visits to all of the 
institutions, they now visit to investigate serious complaints from inmates, 
in much the same way that investigations are carried out in other areas. 
Complaints which can be handled through telephone inquiries and with the help 
of institutional staff no longer automatically require a visit from one of our 
investigators. Our regional staff members often assist investigators by 
obtaining information from institutions in their areas. 


Under this revised procedure we have received excellent co-operation 
from most of the institutions in resolving complaints informally where 
possible. To explain our new process to the institution and to allow new staff 
now involved in these investigations to become acquainted with institutional 
personnel, each of our assistant directors will visit all the institutions in 
their assigned areas. I have personally visited four provincial institutions 
during the past year and I will continue this practice in the coming year. My 
next visit, shortly, will be to Whitby. 


It is my hope that this reorganization will provide rapid solutions to 
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many of the institutional complaints, while also providing expert 
investigations into those complaints which require a more formal approach. 


Staff morale: Maintaining a high level of staff morale is a major 
management responsibility and it is not always easy. In this regard, I believe 
the Ombudsman should be exemplary by ensuring our employees the right to 
grieve and providing them with a structured forum where employee concerns can 
be expressed. 


Grievance procedure: I am pleased to report that we became the first and 
only Canadian Ombudsman'‘s office to adopt a formal grievance procedure for our 
employees when I signed our employee grievance procedure document last 
October. A copy of this procedure is attached in appendix 2. 
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This document was created by the efforts of a joint management-—employee 
committee which included elected staff representatives. We have had three 
grievances so far. On the few occasions the procedure has been implemented, 
the results have proved very satisfactory to all concerned. We have not had to 
go to an arbitrator. We have been able to solve it within our own office. 


Joint employee relations committee: After our grievance procedure was 
put in place, a joint employee relations committee was struck to serve as a 
structured forum for employee concerns. This committee, comprised of elected 
staff members and management representatives, make representations to me about 
issues of general interest or concern to staff: for example, occupational 
health and safety matters such as air quality in the building and general 
policy matters such as the availability of part-time staff positions are being 
discussed by the committee and recommendations for change, if necessary, will 
then be made to me. 


French-language services: Another issue that I consider a high priority 
is the provision of services in the French language. I feel that the Office of 
the Ombudsman must lead the way in serving the needs of the public. 


I am aware we may be called upon after November 18, 1989, the date the 
French Language Services Act comes into full force, to investigate omissions 
in French-language service delivery by any provincial government agency. 
Therefore, I established a committee to advise me how best to meet the 
requirements of the act in providing services to the public in both official 
languages. 


This committee has proposed a plan which I am currently implementing. 
The main components consist of the addition of a toll-free 1-800 line for 
service delivery in French across the province; the hiring of several 
bilingual staff members to fill positions handling inquiries, complaints and 
legal advice; and the gradual improvement of the office's internal and 
external information systems, including everything from our word processing 
systems to our audio-visual materials. 


This will be in addition to an already substantial level of service. At 
this time, where the information request or complaint is originally registered 
in French, the office responds in French and, if requested, French-language 
services are provided throughout the term of the investigation by a bilingual 
staff member. " 


I am also pleased that whenever someone comes into the office speaking" 
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Croatian, Italian, Yugoslavian or whatever, we have someone there to talk to 
them. Office-wide, we now have 12 bilingual staff members. Intake, referral 
and public education services are currently available through bilingual staff 
in the Ottawa, North Bay and Timmins district locations. General brochures are 
printed in both official languages, as is the annual report. 


Provincial Auditor's report: Before I conclude my sort of lengthy 
remarks I take pride in reporting to you that for the third consecutive year 
the Provincial Auditor's report’on this office has given us a clean bill of 
health. The auditor's covering letter stated as follows: “Our review of the 
Office of the Ombudsman's system of internal control and accounting procedures 
did not disclose any matters of significance to be led ele Shale on at this time." 
Lteis#an SH ie teach way to describe it. 


Mr. Philip: But we'll keep looking. 
Dr. Hill: I know. That is what I am worried about. 


I would like to publicly thank my staff for their co-operation in 
maintaining good fiscal management. 


Conclusion: Members of the standing committee, this year marks the 40th 
anniversary of the adoption of the United Nations Universal Declaration of 
Human Rights, and it also marks the 13th year of existence of the Office of 
the Ombudsman as an authentic agent for justice and fairness for all Ontarians. 


As I proceed into my final year, and this is it, as Ombudsman, I hope to 
leave a healthy, vital organization to my successor. I am confident this 
committee will continue its excellent record of assisting my office in its 
mandate to protect the right of all Ontarians to fair treatment from their 
government. I look forward to working with you to achieve this goal. 


Madam Chairman: Thank you, Dr. Hill. We appreciate your taking the 
time to outline both your remarks from your annual report and updating us on 
anything that has occurred since you tabled the report last June. 


I would like to ask for ee from the committee. Mr. Philip, you 
were first. 


Dr. Hill: May I get a coffee first? 


Madam Chairman: I can just imagine why. The 55 pages have dried your 
throat. 


Mr. Philip: I can tell you that if you read 55 pages of petitions, 
it does the same thing to you. 


Madam Chairman: Listening to it does it to our ears. 
Mr. Philip: Maybe it will have some effect on somebody. 


On page 10 of your report, 1986-87, you talked about the very deplorable 
conditions of the Whitby Jail. Then, in this report of April 20, 1988, a year 
later, you talk about the problems in the jails, the correctional system, and 
mention that you are planning on going again to Whitby. What has happened in a 
year's time from your office to correct what you considered over a year ago to 
be an alarming condition? 
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Dr. Hill: I have not visited Whitby yet. The one you might be 
referring to is the Barrie Jail. I did visit it. Whitby was visited by my 
staff, who showed quite grave concerns that conditions were deplorable. I am 
going there to find out and to follow up. I hear things are a bit better; I am 
not sure. I am slated to go there within 10 days to follow up on the comments 
by my staff to see if anything has appreciably improved. I do not know. 


Mr. Philip: Your words are quite alarming. On page 10, you talk 
about the various other institutions and then you single out Whitby. You say, 
“I am particularly alarmed at the situation at the Whitby Jail where my staff 
advise me that despite an increase in operational capacity in the last few 
years, inmates are regularly confined three to a cell which was originally 
constructed to house one inmate." 


One can assume, without very much knowledge of psychology, that if you 
put people in those conditions, particularly some of the people who have had 
perhaps some violence in their past and may be in there for acts of violence, 
you are just playing around with fire. You are creating a hazard both to the 
inmates and also to the jail personnel. 


I wonder if you or your staff can comment on what action, if any, has 
taken place as a result of your initial report, which was quite aes about 
the situation at Whitby. 


Dr. Hill: This is being checked on in about 10 or 12 days, but I 
understand that the administration has changed--I am not positive; I can ask 
Ms. Morrison. I also understand that the conditions may not have changed and I 
will be checking up on this very shortly. Have you heard anything new on 
Whitby, before I go out there again? 


Ms. Morrison: I have not, Dr. Hill. 


Dr. Hill: I received alarming reports from my staff. I have not 
received any reports that things have improved except that the administration 
has changed. That might be a move towards betterment. I do not know yet and I 
will not know until I go out there and see for myself again. 
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Mr. Philip: It seems to me that you can have the most enlightened 
administration, but if that administration still has to put three inmates to a 
cell, the fact that they are getting TV in their overcrowded conditions is not 
going to change the overcrowding, the conditions. 


Dr. Hill: I know of no formal steps being taken yet to change that 
situation. As I said, I will not know until I go out and see, but, as 
instructed by my staff, I know of no formal steps yet that have changed that 
situation. 


Mr. Philip: I know that I get constant complaints, less from the 
inmates and more from the staff of jails, that the overcrowding in their 
opinion is creating not only security problems from the point of view of 
security to the public-- 


Dr. Hill: On several occasions when I have gone to other jails, I 
have written to the deputy minister and the minister stating that I have 
visited certain jails and that I was not happy with the number of people kept 
in retaining cells. I will continue to do so and I will continue to point 


B-15 


these matters out, as I see them, to the appropriate authorities. I guess the 
best I can do is to continue to point them out, report them and continue to 
write about them in my annual reports. 


Mr. Philip: Both you and the Provincial Auditor have in the past 
turned out special reports on matters that you consider to have systemic 
problems. The Ombudsman has done a very interesting one on the follow-up to 
mental health facilities, which our committee will be writing a report on, and 
you have done one on the Workers' Compensation Board, just as an example. 


Is it your opinion that perhaps the jail system in Ontario would merit 
that kind of systemic analysis, with a special report to the committee and to 
the -Legislature on what is happening, in the light of some of the alarming 
language you use in your 1986-87 report? 


Dr. Hill: In light of the situation at Barrie and in light of the 
Situation at Whitby and perhaps a few other places, I think our plate is 
prettypfule, bulPvlathinks therevis: justification. sifrl could, I would’ do 
another systemic report on that situation, yes. I cannot say I can do it right 
now because I am up to my neck, but I do think it is warranted, yes. 


Mr. Philip: Do you feel it is something that may be done during your 
tenure or is it something that you pass on to the next Ombudsman? 


Dr. Hill: My-tenure is running out. When I do a report, I want to 
see it finished while I am there and be able to speak to it and write to it. 
As you know, my tenure is running out and I do not know whether the next 
Ombudsman would want to tackle that. That is something I just do not know. 


Mr. Philip: That may be something the committee may want to 
recommend in its report, that the next Ombudsman look at the possibility of 
turning one out. Simply picking a jail here and a jail there, I think, is a 
patchwork method. I prefer, and I think the legislative reform process says 
that maybe it makes more sense to study certain areas in depth and see where 
the patterns are than simply reporting piecemeal on--- 


Dr. Hill: I certainly have been a believer, as you well know, in 
systemic investigations and I have done a number of them. I cannot perhaps do 
more, as I said, because of my time period, but I certainly would recommend to. 
the next Ombudsman any other systemic reports I feel are warranted, and so 
could the committee. 


Mr. Philip: On page 13, your comment in the top paragraph puzzles 
me. My understanding is that you already have the authority you are 
suggesting; that is, considering a procedure whereby you would proceed with 
' investigations on your own motion on behalf of persons who are unable to 
communicate or give-- 


Dr. Hill: You are looking at my remarks now. 

Mr. Philip: Yes. I am not quite sure what kind of procedure you are 
suggesting that you are not already involved in and that you have not already 
done in the past. What does this add to what you have already been 


successfully doing? 


Dr. Hill: Mrs. Meslin, do you want to say a word to that? 
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Mrs. Meslin: There is no doubt that the Ombudsman can do 
investigations on his own motion. 


DoveHill :2iteisdinagthes law. 


Mrs. Meslin: What he is trying to point out here is that in the 
context of people who have particular disabilities where they cannot write 
down what is needed to make a complaint, we should find some way to facilitate 
those complaints whether it be through own motion or not. There are some legal 
problems about deciding that you are going to take a complaint that you cannot 
hear from someone specifically, but that a third party has given to you in the 
name of that person who cannot speak for himself. What we are suggesting here 
is that the ability to do own-motion complaints may be the vehicle the 
Ombudsman could utilize in handling complaints of that type. We are not 
talking about own motion as if they did not exist. 


Mc. Philip: I guess I am confused because it seems to me you have 
already done that. You did that in the case of nursing homes, as I recall, in 
the past. 


Mrs. Meslin: But we had complainants who wished to remain anonymous, 
so we did own-motion complaints in an effort to protect those people. This is 
not the same situation with a disabled person who cannot speak or see or hear, 
but whose friend or hospital staff person says there is something affecting 
that person, which if he could speak, he would complain about. 


The difficulty is that you cannot ordinarily take a complaint from the 
other person if it does not personally affect him or her. If it is a nurse, 
let us say, it does not personally affect him or her. We are looking at the 
vehicle of the Ombudsman's ability to institute an own-motion complaint to 
speak for that person, and we are suggesting it. 


Mr. Philip: In the case of your nursing home investigation, is that 
not what you did? You did do an investigation on nursing homes. 


Mrs. Meslin: Yes, but we had complaints from people who did not want 
their names used and who could not be the complainants. 


Mc. Philip: Ok. So.if it was not from—— 
Dr. Hill: These people are totally incapable-- 


Mr. Philip: --relatives exclusively then; it was from people in the 
nursing home. 


Mrs. Meslin: That is right. 


Mee Philip: Okay. 


Dr. Hill: We are getting this from our special investigator to the 
disabled, who said there are people who just cannot say anything for 
themselves at all. You have to do it on your own. 


Mr: Philip: I want to ask a question of you from the point of view 
of policy, and let me lead into it in this way: There was an interesting 
statement in the Labour Party platform, 1964, concerning the Ombudsman that 
said that the Ombudsman should comment “on those also where the law has been 
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kept, where all the authorities have behaved correctly, yet the result is 
absurd and unjust." 


Dr. Karl Friedmann, in his paper to the last international convention of 
ombudsmen, commented that, "Criticism should be directed to parliament and 
government with a request to change a law where the law is obviously wrong or 
unjust or where a regulation needs to be changed." 


One of the concerns right now of the standing committee on regulations 
and private bills, and indeed of the literature on regulations, is that there 
are a number of regulations being made by public servants without the 
knowledge of the minister in many cases, and certainly without the 
authorization of parliament. These regulations can have a major effect on 
people. 


I am wondering if you feel it is your responsibility in instances where 
a regulation or an act is obviously unfair--either it is unconstitutional, in 
your opinion, a violation of the charter or whatever--to bring in a report, 
not just to the minister but also to the Legislature via this committee, and 
through a report suggest that the committee and the Legislature change that 
particular law or regulation. 


Dr. Hill: I would think so. I have just currently asked--I got that 
report from the regulations committee, incidentally, just very recently and I 
have asked our general counsel to take a very hard look at that and how it 
affects the Ombudsman. I just got the report from Michael Zacks discussing how 
that committee's report affects what we are doing. One of the things I saw 
very quickly was that the Ombudsman, and any other agency, should have input 
as to what is going to be changed and why it is going to be changed, and 
should be requested to make a position paper on that or to state something in 
relation to that regulation. That is very important. I do not think that has 
been done in the past. Yes, I would say that I would agree with that. 
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Mrs. Meslin: Can I just make one comment as a reminder. I am sure 
you are aware that we cannot investigate complaints against legislation, and 
regulations are legislation or are in support of legislation. 


Mc. Philip: But if I heard Dr. Hill correctly, he does see that it 
would be within your jurisdiction and would be entirely appropriate for him 
not to find that the agency was wrong, but to say, “It acted according to the 
law or the regulation, but we find this regulation is one that should be 
looked at and perhaps changed." 


Dr. Hills It has ‘a detrimental effect. 


Mr. Philip: You suggested that perhaps you should be able to see the 
regulations. The committee is dealing with the whole problem of notice and 
comment; that is, whether or not, before a regulation is printed or comes into 
effect, the person who is going to be affected, and indeed other interested 
parties, should at least have an opportunity of receiving a notice and be able 
to make a written comment. Do you feel that is reasonable? 


Dr. Hill: It is absolutely reasonable, absolutely fair. It really 
does coincide--I am sure this is what Michael Zacks, our counsel, is saying. 
This is how the Ombudsman functions; absolutely. I think this is a question of 
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fairness. It is going to affect them and I think they should have every right 
to opine on that matter. There is no question about it in my view. 


Mr. Lupusella: With great respect, I understand the involvement your 
office would like to take in this particular field, but do you not think that 
you would take away the power of the standing committee on regulations and 
private bills to review the particular policy that is incorporated under rules 
and regulations. Why should the Office of the Ombudsman do what the committee 
has to do? 


Dr. Hill: I am not taking away from what the committee has to do. I 
am saying that if it is going to affect the workings of the Ombudsman and the 
functions of the Ombudsman, the Ombudsman should have a right to express an 
opinion. 


Mr. Lupusella: But that is the function of the regulations 
committee, to review the policy of the regulations that will derive from the 
legislation. On that review, we as a committee would be able to find out 
whether or not the policy is in the best interests of the public, against or 
whatever, so why do you want to take over that function? 


Dr. Hill: No, I do not want to take over that function. I think the 
committee has that power and it has to be respected. It is a legislative 
committee. I would think, as a courtesy only, the committee would want to know 
how the Ombudsman or some other agency feels, to get an opinion on it. They 
may find out something new. I am just saying they should at least have some 
consultation. The Ombudsman has no power, nor should he, and he realizes that 
and recognizes that. But I think out of courtesy, he should at least be asked 
how he feels about it. f . 


Mr. Lupusella: As I understand you, you want to be part of the 
process of the notice aspect when the policy goes to the public for comments. 


Dr. Hill: Yes, and if it goes to the heart of the operation of the 
office, I think just as a courtesy, we should have an opportunity to say 
something about it; that is all. 


Mr. Lupusella: Notice and comment. 
Dr. Hill: Yes. 


Mr. Philip: I think one of the problems the regulations committee 
has recognized is that, one, it is not reviewing regulations, and two, it is 
physically impossible to review all regulations since there are hundreds of 
them. What is useful through notice and comment is for somebody who is going 
to be affected by it, or indeed somebody like yourself, to flag a particular 
regulation and say: "I think you are going to have a charter problem with this 
regulation. It violates somebody's rights in some way." 


I get the impression you feel that perhaps a general review by your 
counsel to at least flag to the committee which regulations it might take a 
second look at would be worth while. 


Dr. Hill: That is exactly what we are doing with that report right 
now. . 


Mr. Philip: Let me give you a very concrete example of how your 
office has dealt with one problem, and I will not mention the particular names 
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or anything. May I suggest it would be the kind of thing where I expect you 
might have suggested in the report somewhere that the particular regulation be 
changed. 


I am talking about the Assessment Act. I brought to you the problem of a 
condominium in the riding south of me that receives, under the Assessment Act, 
15 days' notice for an appeal. Under present-day realities, no condominium can 
pull together a meeting in 15 days or get the authority. Appeals can be 
expensive and most of these large condominiums hire a consulting firm to do an 
assessment. I think your recommendation to that condominium was to go to its 
MPP and perhaps try to get a private member's bill or the regulation changed 
graphically. As a matter of fact, you suggested they go to Dr. Henderson, 
whose riding the particular condominium is in, and ask him to get it changed, 
and he is coming on cue. 


Do you not feel that perhaps that is the kind of situation where instead 
of simply telling them to go to their own MPP, you might put in your report 
the suggestion: that the regulation does not make sense and that perhaps the 
government should change the regulation? 


Dr. Hill: Ms. Morrison has a comment to make on that. 


Ms. Morrison: It may matter whether there has been a decision taken 
in accordance with that regulation. If the complaint is just that they do not 
like the regulation, we do not have jurisdiction over that complaint. If, on 
the other hand, they come to us and say, “We have had a decision,” so that it 
is a jurisdictional complaint, we can then find that decision was taken in 
accordance with regulations which were unreasonable, but we do not have 
jurisdiction to just address regulations in general. 


Mr. Philip: What I am saying is that in that case, rather than 
simply tell them to go to Dr. Henderson or myself and get a change in the 
regulations, it might also make sense if somewhere in your report you stated: 
“We came to a problem with the Assessment Act. It makes no sense at this 
present time for condominiums, unlike private home owners, to have only a 
15-day time in which to launch an appeal and the government should consider 
lengthening it." 


Ms. Morrison: We often do recommend changes in legislation if the 
decision we are investigating has been taken in accordance with legislation we 
feel is unreasonable. If people come to us with a decision, there is no 
problem, but sometimes people come to us and say, “I do not like that 
provision in the legislation," even though we have not really had a situation 
where we have tried to appeal." In oe case, we are not legally in a position 
to investigate. 


Mc. Philip: I do not want to prolong it. You can take a look at the 
case. Their complaint was not that they did not like the decision, but that 
their rights could not be exercised because 15 days was not enough time. I am 
just suggesting to you that rather than telling them to go see Dr. Henderson 
to change that regulation, it might have been worth while in cases like 
that--I am sure there are others out there--to suggest in your report that the 
regulation be looked at from a practical-- § 

Dr. Hill: What you are saying is more constructive advice could have 
been at the bottom of that letter, and in many cases--I think Ms. Morrison has 


B-20 


mentioned it--we have advised and given more constructive advice at the end of 
a letter relating to matters of this nature. 


Mr. Philip: I know that Dr. Henderson and I will be working to 
change that regulation on behalf of the people at Islington 2000, but none the 
less, it would help us if you did include it in the report. 


Dr. Hill: That is not unreasonable. 


Mr. Carrothers: Dr. Hill, just to clarify in my mind your 
suggestion, I am not quite clear what you are suggesting in terms of 
involvement in the notice and comment on regulations. Are you wanting to be 
involved in the notice and comment of all regulations or just those that 
specifically are under the Ombudsman Act? 


Dr. Hill: I just got this information. Again, I have not read my 
counsel's remarks on it thoroughly, but I certainly would like to be involved 
in those that relate to the Ombudsman. 


Mr. Carrothers: Regulations can be as minor as changing the amount 
of compensation on white lima beans under the Crop Insurance Act (Ontario) to 
a major policy decision. 


Dr. Hill: I would have to quadruple my staff to do that. 
Mc. Carrothers: You would have to do more than that, I think. 
Dr. Hill: I could not possibly do it. 


Mr. Carrothers: When major regulations are passed--for instance, the 
trust corporations legislation just came in. There was a regulation passed and 
there was notice and comment by the department. There seems to be a process 
now where there is fairly wide comment sought when a major regulation goes 
through. I am just wondering if adding your office into every regulation would 
be producing a process which is even more cumbersome than it is at present. 
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Dr. Hill: We are not asking that. 

Mr. Carrothers: I guess I do not know how you decide going into a 
regulation which one would affect--I can understand what was just mentioned 
about the ability to comment on changing one after the fact, but being part of 
the notice and comment, with literally thousands of these things flowing in 
the system-- 


Dr. Hill: I know. There is a point at which you have to be practical 
about these things. ; 


Mr. Philip: One last question arising out of Mr. Carrothers's 
comments: Would you not agree that if there were a proper indexing system of 
regulations so that your counsel could at least go through the index of what 
is coming up, you could be selective and pick those things that you feel might 
be a violation of the charter and might involve some human rights problem, and 
through being able to comment on it, possibly change it so that you do not 
have the extra case work at the other end when somebody then is grieving as a 
result of an unreasonable regulation? 
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Dr. Hill: Would that indexing be a horrendous job? 


Mr. Philip: It is being proposed. It certainly is one of the 
proposals being looked at. 


Dr. Hill: I just do not see how we could handle it, that is what I 
am trying to say; whether we should indeed get into it. 


Mr. Philip: I am not suggesting that you do the indexing. I am 
suggesting that there be an indexing system. 


Drew Hrire No, Ieknow;* that» we took at it. 


Mr. Philip: In a computerized world that is possible, and it is done 
in other jurisdictions. 


Dr. Hill: I will certainly keep the suggestions in mind, but I would 
like to know what affects us at the first level. 


Mr. Pollock: I would like to know if you have ever had any 
complaints in regard to handicapped people, say, from rural areas. I represent 
a large rural area. There is not public transportation even for individuals, 
let alone the handicapped. Do you have a lot of complaints from people like 
that in the rural areas? 


Dr. Hill: I do not know, but I can tell you one thing, I can ask 

Carole Eldridge, the person who is working full-time on that. If you want to 
know what complaints we get or the standard of complaints we get from rural 
areas, I can find that out and tell it to you. I just do not know. I do not 
have it broken down by municipalities, rural areas and things like that yet. 
She is still a fairly new investigator, but she has a variety of complaints. I 
can ask her and find out the extent to which we do get rural complaints. I do 
not have it at the tip of my fingertips. Can you remember that, Gail? 


Mr. Pollock: OK, one other thing: It is my understanding that your 
office is supposed to investigate any concerns of individuals in regard to 
their dealings with ministries. That is basically the function of your office. 


Dre Hills Right: 


Mr. Pollock: You do not have any jurisdiction over a situation that 
would be considered once removed. What I am coming at is that if a ministry 
commissioned a study on a certain situation and a consultant's report came 
in--as far as I am concerned, and I am talking about one situation, I regard 
that consultant's report as a joke. It was a way out. 


We all know that whoever pays the piper calls the tune. In other words, 
as far as I am concerned, the report was written up to more or less blend in 
with what the ministry wanted to do in the first place. There was X number of 
dollars spent on the report, and as far as I am concerned, as I said, it was a 
joke. 


You have no jurisdiction over that? 


Dr. Hill: It depends on what the situation is and what is involved. 
Gail, do you want to comment on our legal involvement? 


Ms. Morrison: We would have jurisdiction over a decision of the 
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Ministry that affected someone in his personal capacity. If someone, for 
example, came to us and said, “I don't like the ministry's decision"--taken in 
accordance with that consultant's report--"“that affects me," we could 
investigate that. That investigation would include looking at the consultant's 
report to see whether the ministry's decision based on that report was 
reasonable. 


What we could not do is investigate just, for example, the ministry's 
decision to get a consultant, because that is not something where someone is 
going to come to us and say, “That personally affected me." 


Dr. Hill: It really has to affect somebody personally. We could not 
investigate just the report itself, or the fact that it may be a nonsense 
report. We could not say anything about that unless it directly affected the 
life of somebody. 


Mr. Pollock: It does to a point, but really, I think there is a grey 
area there. 


Dr. Hill: Right. We would look at the grey area, yes. 


Mr. Pollock: But anyway, as I mentioned before, this particular 
report, I think, was more or less drawn up, given totally to support the 
Ministry's ideas. 


Dr. Hill: I see. 


Mr. Pollock: So really I question why one should even spend the. 
money on the report in the first place. Anyway, that is basically what I 
wanted to say. 


Dr. Hill: I used to be a consultant years ago and I know what you 
are talking about. 


Mr. McLean: On page 31, on the drainage tribunal, do you get many 
complaints under the drainage tribunal? 


Dr shiiis Yee. 
Ms. Morrison: Yes, we do. 


Mr. McLean: Can you enlighten me in how many of them you have 
changed or you have helped change the award, or if there have been awards? 


Ms. Morrison: I probably cannot give you the statistics on how many 
supported cases we have had under the Drainage Act, but the first thing we do 
is explain to people what the process is. A lot of people complain about 
decisions under the Drainage Act, because the process is a very complicated 
one and they do not really understand how it is supposed to work. 


In cases like this one we are stuck, because even though we can support 
the complaint, if we cannot do anything for them, it is useless. I think the 
Drainage Act is one of the toughest places for that particular kind of problem 
to arise, because the tribunal is functus. Once the decision is made, we 
cannot get the decision changed, and therefore, although we might support the 
complaint in principle, we cannot actually do anything for people. 


Mr. McLean: So once the engineer makes his awards and has done his 
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assessment, there is really nothing that you can change. So in the number of 
complaints you have had, then, you are saying that there has been nothing. You 
have looked at the complaint and you have more or less sympathized with the 
people, but you cannot really do anything. 


Ms. Morrison: It depends. Not all the complaints will deal with a 
decision of the drainage tribunal. Some of the complaints will deal with the 
way, say, the engineering decisions were taken or information which was not 
given to people. Those kinds of complaints we can do something about. It is 
just when there is an actual decision of the tribunal that we are in the 
situation where we cannot assist. 


Mr. Pollock: Excuse me. Just a supplementary there to what Mr. 
McLean asked. When the engineer makes his report, is that the time the person 
should act, not after the tribunal has made its decision? 


Ms. Morrison: The problem is that we are stuck on that, because we 
have no jurisdiction until people have taken their last appeal, which is the 
drainage tribunal. Until they have done that, we cannot get involved; and once 
they have done it, we cannot do anything. That is why this amendment is so 
important. 


Dr. Hill: . The amendment would cure that. 


Mr. McLean: I want to thank you for that, because I have a problem 
in that area and I thought the last resort would be to refer them to you. 
However, I observe now that probably it may be a waste of time, because the 
ditch is there and some people are not satisfied. It has gone to the courts 
and it is though the final stages, so I presume it is settled. 


The other area I would like to ask you a couple of questions on is 
referred to at page 47 with regard to the complaints that you get from 
prisoners. What number of complaints have you had on which you have actually 
been able to do something? Are they complaining about the health, sanitary or 
accommodation situation? How can you change that situation other than to 
recommend that there should be a new jail in Barrie? I have known that for 30 
years. 


Dr. Hill: Mr. McLean, to a prisoner, everything, even the loo, the 
smallest thing is magnified, because once you are in prison, everthing becomes 
a major, major issue: cold toast, cold tea, television, things that we on the 
outside would not consider a major matter. Just about all those complaints we 
have been able to handle. The big things like overcrowding: that is the issue. 
The overcrowding problems in Barrie and Whitby are things we have to battle 
over with the Ministry of Correctional Services and the government. New jails 
have to be built, there is no question about it. 


Mr. McLean: Do you get most of your complaints from people who have 
been sentenced or from people who are there waiting for their trial to be held 
and to be sentenced? In which area do you get the most complaints? 


Ms. Morrison: We get complaints from both kinds. 


Dr. Hill: There is some brutality. I think we have brought one’ 
before you involving the correctional officers really beating up someone. You 
get that sort of thing, not a lot. A lot of them are complaints that we would 
not consider major but they consider major because they are in jail. We do 
something about those fast. 


B-24 


Mr. McLean: Do you get many complaints from the Oak Ridge division 
of the Penetanguishene Mental Health Centre? 


Dr. Hill: We have been to Penetanguishene. Yes, we do. We have 
worked with them, and I went up myself to Penetanguishene. I do not know the 
extent of them. Do you have any idea? 


Ms. Morrison: We have complaints from them. 
Dr. Hill: There are a number of complaints. They come in regularly. 


Mc. McLean: I have had complaints from there myself. I have gone 
there, I have toured it. I have investigated it, and I have sat down with the 
doctors, professionals and the residents. I have found out that most of the 
complaints have been looked after by the staff. 


Dr. Hill: We went up there. I spent a whole day up there talking to 
the top people. We had co-operation and we have been able to rectify--they are 
getting a lot of bad press all over the place, but we go up there and work our 
way and do what we can with those complaints. 


Mr. McLean: We need a new facility, and my understanding is that the 
Minister has committed that. It is just a matter now of announcing the time 
when it will start. 


Dr. Hill: I think we can say--I have to check with my counsel over 
here--that when we have gone to Penetanguishene we had co-operation in every 
way from the officials in handling the complaint that we had to deal with. 
With regard to the whole system, that is something else; we have not been able 
to deal with it. But the complaints, yes, we deal with them. 


Mr. McLean: The other area that I want to zero in on, and I think it 
is the most important one, is with regard to the length of time that it takes, 
once you have resolved the complaint or looked at it, for action to be taken 
by the ministries to make sure that what has been recommended is done. I do 
not see where you have indicated in your remarks that perhaps there should be 
some amendments to the Ombudsman Act to strengthen that area. I am wondering 
what your comment would be on that main area, where you and the committee have 
made the recommendations and are sitting back waiting for some action to be 
taken. 


The indications I have are that if the ministry really does not want to 
act, it does not. It just keeps putting if off. It will refer it and it will 
talk. I have not seen anything in your report where you say this area has to 
be strengthened, there has to be amendment to the act. 


Mrs. Meslin: I would just like to make a comment briefly. I do not 
recall if you were here when we were discussing one of the issues like that 
last time we were here. Since it is a standing committee now, one of the most 
important things that this committee might be able to do, instead of waiting 
year to year to have these ministry people back, is to make them come back on 
a regular basis until they do it. If they know that this committee will not 
trouble them again for another year, they can sit on it. If they know that 
this committee, at each meeting, is going to demand that more senior people 
come here and account for not doing what the committee has recommended, you 
might get some better results. 
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Mr. McLean: I have one last question, with regard to your services 
delivery in French, and that is referred to on page 52, where you indicate 
that perhaps in 1989 you may have a lot of extra work to do when the French 
Language Services Act comes into full force. What are you anticipating with 
regard to the various ministries in implementing it? My understanding now is 
that each ministry has a designated French-service section, and I am sure it 
is being implemented according to the act. What do you anticipate your 
involvement will be in the ministries? 


Ms. Morrison: I think we are anticipating that members of the 
public, however good the service given by the ministry in French may be, may 
still find some reason to complain. All Dr. Hill is suggesting there is that 
it is a jurisdictional complaint to our office from a member of the public 
that they are not being provided with appropriate services in French. I think 
all of the ministries will be trying very hard.to provide appropriate 
services, but it is our experience that we will get complaints anyway, and we 
will have to look into whether the provision of French services is adequate. 


Dr. Hill: We have had only one complaint in the past, just generally 
speaking, from the public. 


Mr. McLean: Do you have a breakdown of your complaints in your last 
report? 


Ms. Morrison: As against which ministries? 
Mr. McLean: For the previous year. Yes. 
Ms. Morrison: Yes. 

Drewiiillseyes; 


Mr. McLean: That is in the report, is it? I have no further 
questions. 

Mr. Elliot: I would like to refer to the comments made with respect 
to the special project officer on pages 10 and 11, relative to the 
developmentally handicapped community in Ontario and the decision back in 
October 1987 to extend that project to all disabled Ontarians. My concern is 
with respect to the quality of care provided because in dealing with this 
community and my riding, I find that a large part of the delivery of the 
services is the responsibility of the region. 


With respect to special complaints that are made to me, the first thing 
I do is find out in other jurisdictions is what is being done to see if the 
level of service in our community is somewhat the same. I have only been at 
this six or seven months, but I am already finding out there is a wide 
divergence, because I am in north Halton with the south of Halton, and there 
is a wide divergence in other municipalities like Hamilton, Oshawa and 
Metropolitan Toronto with respect to what my clients can obtain. It is Ontario 
money that is being provided but it is at least once, and sometimes twice 
removed from the Ontario government. 


I am wondering, with respect to your office, what sort of assistance 
that I, as a member of your office, might provide to complainants in my riding 


of Halton North who are disabled? 


Dr. Hill: How about education? Educational? 
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Mrs. Meslin: It may well be, first, that our special projects 
officer might be able to be of assistance by coming into your constituency, 
speaking to some of these particular people to explain what is available and 
what we can do in those areas where we have jurisdiction. Even in the areas 
where we do not have jurisdiction, we can assist those people with proper 
referrals and put them in contact with various agencies or even self-help 
groups. It is often that most of those organizations or particular individuals 
do not know where to go. They come to the MPP and there are no vehicles around 
to assist. 


What we have tried to do is assist in putting those people on to where 
they have to go, making sure that if their complaints are understood and we 
can handle them, we take them and we do them immediately. Perhaps our project 
officer could come out and discuss it with you and with the community. 


Dr. Hill: And provide a list of resources. I think we have a very 
compact list of resources in Ontario of who can handle what in terms of the 
disabled. When our project officer goes out she generally goes out with that 
kind of material that is helpful. It is really primarily an educational thing 
for us to work with the disabled community in that sense, wherever it is, and 
she goes across the province doing that. 


Mr. Elliot: As supplementary information, we have had a very active 
disabled person named Pat Wood in Georgetown who has established in her own 
home a data bank over the last five or six years. I believe the Office for 
Disabled Persons is going to be giving a grant to get that all computerized 
and then it would be available as part of the information service that is 
already available. Really the problem is that we have X number of clients who 
just are not being served according to the guidelines provincially with 
respect to accessibility and other things like in housing. 


I think everybody has the same problem. We have waiting lists all over 
the province. But as you compare our waiting lists to waiting lists in other 
areas, they seem to be quite a bit longer. I am just wondering if the Office 
of the Ombudsman has a role in that or whether it is a fight with the various 
Ministries that are involved through my office. 


Dr. Hill: I would like to put our person in touch with your contact 
person on that then, if you do not mind. Carole Eldridge has been working in 
this area for a number of years, and we will see what we can do with them. 


Mr. Elliot: Good. 


Dr. Hill: We can do that. We will note that. I do not know who you 
want us to speak to, but I would like to put her in touch with that person. 


Mr. Elliot: My final comment on this is I am really speaking for 
areas like mine that are in rural Ontario, because I think all the members 
from rural Ontario are finding, as we compare the level or quality of care in 
rural Ontario to the builtup areas, that it is not there. Realizing that there 
is a limited resource, it cannot be had 100 per cent on a demand basis either. 
If somebody has the service in a builtup area and chooses to move to a rural 
area, I do not think instantaneously he can expect to be served as he was in 
the builtup area. I think there is a wide divergence there right now that we 
have to address as a government. 
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Mr. Lupusella: In the course of your presentation, you made 
particular reference to a report presented before the Workers’ Compensation 
Board on psychotraumatic disability entitlement decisions. I am wondering if 
the thrust of your report was strictly based on the argument of the board's 
medical reports versus the claimants' medical reports, or if you made 
reference to a wide-spectrum, decision-making process on the degree of 
disability, how the disability is assessed, whatever. What was it all about? 


Dr. Hill: We can answer that but we have the report available for 
you. 


Ms. Morrison: It was a general review of decisions and problems 
relating to decisions by the board concerning psychotraumatic disabilities. It 
was not just a question of board doctors versus other doctors, but a general 
review of decisions that we had had complaints about, and the general process 
the board has in dealing with that kind of complaint. I think the clerk of the 
committee has a copy of the report if you would like to look at it. 


Mr. Lupusella: Did you attach the degree of disability given on this 
particular aspect of disability? 


Ms. Morrison: Essentially what we were looking at was how the board 
dealt with these kinds of complaints compared with the way it deals with other 
kinds of complaints. Some concerns had been raised with our office about the 
inconsistency in decisions relating to psychotraumatic disabilities compared 
to the way the board dealt with other kinds of disabilities. I think the 
report to the’ board really addresses some of the problems that have been 
raised in the past in the hope that they will be resolved. 


Mc. Lupusella: The reason I am raising this issue is that the board 
in the past used the practice of assessing a particular disability based on 
five per cent to 10 per cent for a period of one year or two years. It appears 
that this practice is constant and never changes. I am just wondering if in 
your report, you elaborated on the severity of this disability, which most of 
the time is triggered by the accident. The thing that bothers me is the 
constant formula used by the board, which is in the range of five to 10 per 
cent for a year or two years, and then it is reviewed again. Then the pattern 
is going to start all over again, five per cent, 10 per cent for another year 
or two years. : 


There is something that appears not to be fair in the way this kind of 
disability is assessed by the board. Besides, the particular aspect, which was 
well put in your report, of the board's medical reports versus the claimants’ 
medical reports, I think is well taken. 


Ms. Morrison: I think you might find having a look at the report 
helpful with respect to those problems. 


Mr. Lupusella: OK. Thank you. 


Madam Chairman: We will hear from Mr. Bossy and then I suggest we 
adjourn for the day. 


Mr. Bossy: I was very interested in your remarks, since you have 
taken over as Ombudsman, concerning your trust in public education as to what 
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the Office of the Ombudsman is all about, and in seeing that over the last 
four years it has grown 26 per cent as far as inquiries are concerned. 


Looking at the figures of 17,000 applications just in this past year, I 
am wondering what effects the special week you put on for public education 
might have had on the type of calls your office might have received that I 
imagine you would classify as being frivolous complaints. People look for help 
anywhere. When this real exposure came about, people who were not 
satisfied--not necessarily strictly with government agencies, I must say here. 
What percentage of that 17,000 could you define that did not come under, 
really should not have come under, your jurisdiction, but asked you for help? 


Dr. Hill: A very small percentage would be frivolous or vexatious. I 
do not have a percentage on that. 


Mrs. Meslin: There is a large percentage of complaints that come to 
the office that are nonjurisdictional, as a result of any kind of publicity, 
because people, when they hear, half listen. “The Ombudsman will handle your 
complaints against provincial government agencies." That sort of goes away in 
their minds and what they hear is, “The Ombudsman will handle your complaints 
against governmental agencies, municipal, federal, whatever." 


Many people phone us with a particular problem. One of the services we 
have been able to offer over the years is that we have been able to put those 
people on to the correct agencies or whomever. As you know, we have an 
excellent referral organization and the ombudsmen have always directed the 
staff to do that with whatever ability we could. What is happening is that we 
get a lot of those, but we also get a lot of jurisdictional complaints as a 
result of these public education forays into the province. 


Dr. Hill: Especially in the regions. It has just skyrocketed in the 
Sault Ste. Marie region, for example. Formal complaints or jurisdictional 
complaints have skyrocketed in places like Windsor and London because of the 
new settings we have there. This has happened along with all kinds of other 
complaints that I do not consider frivolous or vexatious. People have real 
problems, need help and all they know is that it is the Ombudsman. 


The problem is that the public does not know the difference between 
jurisdiction and nonjurisdiction and they do not even care. They do not care 
whether it is the right jurisdiction or not. They are hurting and they say, 
“Well, you are the court of last resort; you help us." I say to my staff, 
“Help them anyhow." We count them in. 


Mr. Bossy: Looking at the figures here, again I come back to the 
public education week we had. I see the figure shown of 300 in Metro. We are 
talking about the urban versus the rural response that you have had. You find 
it proportionately. During education week, were you able to draw as much 
interest from the rural communities as you would have from Metro? We are using 
Metro as an example. We do that quite often because it shows good figures. But 
when you went to Windsor or Sault Ste. Marie, what type of response was there 
there? 


Dr. Hill: Very high. 


Mrs. Meslin: When we quoted a figure of 300 people from Metro coming 
to the open house, that was not 300 complainants or people from around the 
Toronto area. What we tried to do was to invite people who are heads of 
agencies that cover the province. What we had was a great number of people who 
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deal with people all over, in rural areas, etc., come in here to get 
literature and start making the Link. 


One of the outreach tasks for our people out in the community is that 
they must go into the rural community. They must make contact with all kinds 
of groups within that community. We have much more success rurally than we 
have in Toronto in terms of people beginning to understand what is 
jursdictional and what is not. When you come to a small meeting of 20 people, 
it is a lot easier to take your time and explain to them what the Ombudsman 
does than it is to go to a meeting in Toronto or Hamilton or wherever where 
there are 500 people, hand out the literature and try to give them a better 
sense. The educative factor in the rural areas is a lot better than it is in 
the big areas in terms of juridiction. 


Mr. Bossy: Personally, in my riding office, we get several 
complaints about government agencies. To be fair, I have found many of our 
government agencies people, because of frustration, because they no longer 
have an answer for a person, do not just say, "Go and see your MPP"; they will 
say, “As a last resort you have the Ombudsman." I have had that quoted. Our 
government agencies are trying to be fair in that sense, not just pawning it 
off on the members alone. Your office, I can see, is being used more, and we 
are helping that a little. 


Madam Chairman: Before we adjourn, I would like to make a correction 
to something I said earlier. We have decided now that our meeting should 
commence at 9:30 a.m. next Wednesday and meet with the British delegation 
between 9:30 and 10:30. That will allow us an hour. For those who can be there 
at 9:30, please do come at that time. We recognize that our normal sitting 
time is 10 a.m. 


From 10:30 to 12, we will reconvene in another room and continue our 
committee meeting. At 12 o'clock, the lunch will be held and we will allow a 
few minutes for people who need to do some things back at their offices. 


Dr. Hill: When we reconvene at 10:30, will we be discussing the 
annual report again? 


Madam Chairman: Yes, and if possible, if information can be 
provided, we can get into the statistics as well. 


Mrs. Meslin: I should interrupt because I have been communicating 
with Ms. Evans. We have been preparing our statistical thing for the meeting 
on May 4, because I want to get the statistical data to her and to the 
committee beforehand. I will not have it completed until a week from Friday, 
which is when I was going to give it to her. It is going to present a bit of a 
problem. 


Madam Chairman: Let us discuss that and see what is needed during 
that time for our meeting and we will get in touch with committee members with 
regard to that hour and a half. 

Mr. Philip: We have enough material on the Ombudsman's annual report 
plus his statement today that we have not dealt with; I do not think we are 
going to have a problem. 


Madam Chairman: That was my feeling. 


The committee adjourned at 12:04 p.m. 
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ANNUAL REPORT, OMBUDSMAN, 1986-87 
(continued) 


Madam Chairman: First, if we can, I think we should approve the 
budget which is before you, just in anticipation of the Board of Internal 
Economy perhaps reviewing budgets in the next Little while. You have it before 
you. We had scheduled for five weeks, and that is the time to review the 
Ombudsman's report and to look at expanded jurisdiction. 


Included there is the appropriate travel and meal expenses that 
accompany that, and the travel and accommodation to go to the hearings on 
expanded jurisdiction, which we agreed would be Ottawa, London, Timmins and 
Thunder Bay in Ontario and then Winnipeg and New Brunswick outside of Ontario. 


Also included in there under travel is the International Ombudsman 
Conference, which is in Australia in October. We are still awaiting a formal 
invitation to that, but we put it in the budget as 11 members at $220 per day 
for accommodation per member and $5,000 for travel. 


The advertising we agreed on is for the expanded jurisdiction: in all 
the dailies in English, advertised in English; and the French in French. 


Then there are other miscellaneous items, including legal fees. We have 
inserted 200 hours at $100 an hour, which is the rate that was approved by the 
board when it Last sat in December. 


The total is $199,500. Any comments or discussion? 


Mr. Pollock: When will it be confirmed whether we will be going to 
Australia or not? We do not have any idea yet. 


Madam Chairman: Until we get approval from the board for the money, 
it is very difficult to confirm it. We have not received any correspondence 
from the conference people, although I do understand that an invitation will 
probably be extended. Is that fair, Mrs. Meslin? It is just a matter of 
whether we get approved, and then we were even suggesting participating in the 
program, if possible. 


Mr. Elliot: What are the exact dates involved? Do you know? 


Madam Chairman: It is October 23 to 27. I understand that the 
Ombudsman's office will be leaving the Wednesday before that, about October 18 
or 19. It is 20 or 28 hours of travel, so we really should be leaving quite a 
few days before the start of it, perhaps five days before. 


I do not know if I want to take a vote with just four of us here. Could 
I have a motion anyway to approve the budget and to allow me to take it to the 
board as it stands before you? 


All those in favour? Opposed? 
Motion agreed to. 


Madam Chairman: Thank you. I am sorry, it is just that you are so 
quiet this morning, gentlemen. 


Mc. Philip: This is a completely nonpartisan committee that manages 
to reach consensus on a number of occasions. 


Madam Chairman: I am noticing that; quite. Thank you very much, you 
are being very nice to the chair this morning. I hope laughs do not go into 
Hansard. 


We have our counsel back, as everybody is saying. I must say that we 
have been carrying on a very intense line of questioning. 


Mr. Bell: I read it. 


Madam Chairman: Oh, OK. We cannot use the same questions again, is 
that what you are telling us? 


I do believe Dr. Hill had finished his presentation and that we were 
into questions. I remember Mr. Philip asked to be at the top of the list today 
because I could not get him on the other day. Other than that, I am afraid I 
do not recollect where we were in the actual line of questioning. I think we 
were just sort of jumping around, but we were leaving statistics for next week. 


Are you able to take this on? We must adjourn today just before 12 
o'clock because we are leaving for a meeting with the British delegation. 
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Mr. Philip: I wonder if I can just follow up with you because, in 
anticipation of the British delegation coming, this morning over breakfast I 
went through the paper done by Dr. Karl Friedmann to the ombudsmen’s 
convention in 1975 on the matter of discretionary decisions by public servants. 


I gather, at least at that time--and I want to ask some of the members 
of Parliament about whether there has been any change--the British act was 
fairly restrictive about whether or not the ombudsman could comment on the 
fairness of a discretionary decision. In other words, if the bureaucrat had 
the right to make a discretionary decision, whether that decision was 
absolutely absurd or not, then the ombudsman in Britain could not comment on 
ice 


There was a debate at the time and I see that in the Labour Party 
platform in 1964 they tried to change that. I do not know whether, when they 
got into power, they actually changed it or not. They have not been in power 
that often since then. In their platform they said that also where the law has 
been kept and where all the authorities have behaved correctly, yet the result 
is absurd or unjust, the ombudsman should have the right to question those 
kinds of decisions. 


Do you see that under your act, which is more flexible, that those are 
the kinds of decisions that you feel you have the right to question? In other 
words, where a person has a right to a discretionary decision as a public 
servant but makes an absurd decision or an unjust decision, do you comment on 


that kind of thing? 
Dr. Hill: I am asking my general counsel. Have we commented on that? 
Mr. Zacks: Probably. 


Dr. Hill: I am trying to recall instances, but I think Michael is 
right. I think we have commented on this. I do not think that has stopped us, 
but I cannot recall a particular instance. 


Mrs. Meslin: I think we would not comment without a complaint to 
rely on as a basis for that. If an investigation revealed that there was some 
criticism of it, on the basis of that we would comment. 


Mr. Philip: The reason I ask is because it seems to me that 
somewhere back in ancient history your total argument in one case was, yes, 
the public servant had the authority to make that decision but it was a bad 
decision. I am just wondering whether you feel that should be your right, that 
where the public servant has the authority to make a certain decision but 
makes the wrong decision, you can comment on the merits of that decision. 


Dr. Hill: As I was just saying, we do it all the time. If the 
complaints are laid, I think it is legitimate and I think we should comment on 
Le 


Mr. Philip: It is interesting because it contrasts apparently to the 
more limited authority the British Ombudsman has. 


Dr. Hill: I had forgotten about that part of the British office. 


Mr. Philip: I just thought it would be an interesting point that 
Might be discussed with the delegation. 


a 


I wanted to talk about your report, and I refer to page 25. Is there any 
progress on your apparent problems with the labour board? 


Dr. Hill: We think there has been progress. The cases have dropped, 
of course. We are getting I think excellent co-operation from Dr. Elgie. Oh, 


pardon me. I am on another thing. I am sorry. 


Ontario Labour Relations Board--yes, we are handling the cases. They 
have made 24 files available to us. So far we have had no difficulty in-- 


Mr. Zacks: Yes, we-- 


Dr. Hill: Have we? Something new has popped up that I do not know 
about. You better let us know. Have they not co-operated with us on some case? 


Mr. Zacks: There is always something new and interesting. 

Madam Chairman: Hot off the press. 

Mr. Zacks: We have a new problem in terms of the type of information 
we can get. It is a problem between the secrecy provisions in the Labour 
Relations Act and our access provisions in the Ombudsman Act and which takes 


precedence. We are in the process of trying to work this out. 


Mr. Philip: Can you give me some indication of why is it that--I 
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have heard their explanation which has been made to me personally--it seems to 
take so long for them to make a decision over there? The Workers’ Compensation 
Board is bad. I sent a case to you which you people were following up on, in 
which a labour union has been waiting over two years for a decision as to 
whether or not they would be certified. Now, common sense tells you that there 
is a staff turnover in a period of two years, and that works on the side of 
the employer who does not want the certification. 


I am not comment ing on the merits of whether they should be certified or 
not. I do not think that is my role, or indeed your role, but where you have 
tremendous bureaucracy where they cannot seem to make a decision, it strikes 
me that that is a major problem. Is it just the one case that I brought to 
your attention or is there a systemic problem over there in terms of dealing 
with making decisions? 


Mr. Zacks: I am not aware that we have any complaints that deal with 
undue delay. 


Dr. Hill: Yes we have. 
Mrs. Meslin: Yes we do. 
Mr. Zacks: That is something new, too. 
Dr. Hill: But we have a few, not many. 


Mr. Philip: It bothers me that this has been going on for some time 
and we do not get reports of you having trouble with too many of the agencies. 
They are usually co-operative. They may net like your decisions, but they are 
usually co-operative. Would it be useful to call the Ontario Labour Relations 
Board chairperson before us and you before us and try as a committee to find. 
out what is going on and what the roadblock seems to be between the two 
offices? 


Mr. Zacks: The roadblock is simply the board's interpretation of 
what their powers and duties are under the legislation. They have a fairly 
firm opinion of what they can give us. Also, we are looking at a different 
point of view. If you asked the chair to attend, I am sure she will explain to 
you her legal views as to what she can and cannot give. 


Mr. Philip: I suppose your options are either to come to this 
committee and say, “We are being stonewalled by this interpretation", and we 
could report it to the House and ask for a remedy from the Attorney General's 
office to make an opinion or something Like that, or you could take the Labour 
relations board to court and have the courts decide. 


Mr. Zacks: That is right. 


Mr. Philip: Are you in the process of initiating that or what is 
going, on? 


Mr. Zacks: Where we are at now is simply reviewing the issue at a 
preliminary level. I do not think it has been brought to Dr. Hill's attention 
at this point. 

Dr. Hill: No. 


Mr. Zacks: This is fresh news to him. 


Dr. Hill: It is news to me. 


Mr. Zacks: It is a problem that is occurring in at least one 
investigation. 


Mr. Philip: May I suggest then, Madam Chairperson, that we ask Dr. 
Hill prior to our summer meeting, to report to us as to whether or not this is 
still a major problem, and whether or not he feels that it might be useful to 
have a proper hearing of the problem with both sides present. We have done 
that with the public trustee and I think that it turned out to be a useful 
experience. 


Dr. Hill: Let us examine--I think you took the words out of my 
mouth--a little more definitively the current extent of the problem and get 
back to you. 


Mr. Bell: Mr. Philip, that is an excellent suggestion. My view and 
concern is, though, that as to the question of ongoing delay--and there has 
been a substantial delay--I would think with all the talking, from what I hear 
Michael Zacks saying is that all the talk is not going to help any more. They 
have a very firm position out-- 
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Mr. Zacks: The issue has not been discussed at the senior level. 
Dr. Hill: This is very new. 


Mr. Bell: I guess what I am saying is that in view of the last 
application and the position that the court took, I think if your legal 
counsel went back to the court and sought an early application to determine 
that point, it would probably be granted and probably before the end of June. 
That is faster service than you can get here I would think. That does not 
prevent this committee from doing that as well after the application is heard 
and determined, but it looks like every step of the way you are going to be 
met with whatever legal position the board believes it can raise. 


Madam Chairman: Mrs. Meslin, you had a point? 


Mrs. Meslin: I just think there was a point of clarification. I 
think that there are two issues here in relation to the labour relations 
board. One is the new issue that Michael Zacks just raised, that they are 
Saying that in some instances they cannot give us all the information. But 
that is not the same issue as the delay issue and their holding cases and 
refusing to give us the files as a result of the court decision. 


Once the court decision came down those files were released to us. Now 
the question that Mr. Philip raises is a secondary question about whether in 
those files there are a lot of delay cases that we are looking into, and I 
think his concern is: are there a lot of delays that the labour relations 
board is having that we are investigating? 


Mr. Bell: No, I did not take his question to mean that. I thought it 
was delay in your end. Oh, I am sorry. I misunderstood. 


But the point I am making is that if you are going to get some 
roadblocks thrown up in terms of confidentiality I think the best way is to 
get an early application in front of the court, and even with that maybe ask 


B—6 
this committee to continue the discussion. 


Dr. Hill: As I have said, I would appreciate some time to sit with 
my staff. Some of this is fairly new to me. 


Mr. Philip: I wonder if you can report to the committee on the two 
issues. One is the delay issue which I have been concerned about, and the 
second is whatever action by June 30 you may have taken. If it is before the 
courts then obviously we do not want to deal with it. But if it is not, if it 
would be useful for us to have an airing of it and an examination of it, well 
then we could deal with that as well. 


So your comments then would be: one, is there a pattern of delays that 
seems to be a problem within their office? If so, would it be useful for us as 
a committee to have them before us to ask some questions? The other is the 
whole jurisdictional thing and you can report on that, whether or not. So we 
might be dealing with two issues, we might be dealing with one or we might be 
dealing with none, depending on what you write to us. 


Dr. Hill: We will find out. 


Mr. Philip: But I think that we should reserve the right to 
possibly, during the summer, at least have a day with them and you and hear 
both sides of one or both issues. 


Dr. Hill: We can do that. 


Mc. Philip: And I trust that the chairman of the labour relations 
board will be sent the Hansards of this, just advising of that. 


On page 27, would you mind elaborating on your third paragraph, where 
you say: “Finally an amendment is proposed to deal with the problem of 
tribunals that are functus officio. This means any quasi-judicial tribunal 
that does not have rehearing authority in its legislation is presently unable 
to comply with the Ombudsman’s recommendation to rehear.” Did you want to give 
some examples or what you think? 


Dr. Hill: I think we have. Did we not give some to you? 

Mr. Philip: OK, I am sorry, I guess we-- 

Dr. Hill: I am sorry, but I think that we gave about three or four 
examples on pages 28, 29 and 30 right straight through with the Ontario Human 


Rights Commission, with the Social Assistance Review Board and a few others. 


Mr. Philip: I guess where I am confused is that I am not quite sure 
what amendment you are suggesting. 


Mr. Zacks: We suggested an amendment to the Ombudsman Act where if a 
tribunal is unable to reconsider a matter on an Ombudsman's recommendation, 
that there be a provision in the Ombudsman Act which would provide that legal 
authority. Where the Ombudsman and the board or the minister agree that a 
rehearing would be appropriate, the Ombudsman Act would provide that authority. 


Mr. Philip: You have proposed that to the Attorney General? 


Mr. Zacks: Yes, with a number of other amendments. 
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Mr. Philip: Have you had any initial feelings or response? 


Dr. Hill: I recieved a letter some months ago from the Attorney 
General saying that he would expect the amendments to go through some time 
this spring, but it is still a bit vague. We do not know when and we have not 
heard anything since that letter, but he has assured us in correspondence that 
the amendments would go through. They have cleared them, looked at them and 
approve of them. When it is going to happen I just do not know. I am still 
waiting. 


Mr. Philip: On page 37, do you care at this point in time to give us 
a list of the worst offenders? 


Dr. Hill: I did not get you. I am sorry, Mr. Philip. What is it on 

page 37 you are looking at? 
e 

Mr. Philip: On page 37, you are talking about response time. "The 
Ombudsman's final report averages a three and a half month response time. 
These figures vary widely among government agencies, but as we accumulate more 
data we are improving our ability to plan effective strategies to deal with 
these delays." I recognize you are preparing the statistics, but can you give 
us some idea who the worst offenders are right now? 


Mrs. Meslin: Actually, I have put quite a bit of data together that 
deals with this year, that shows those breakdowns by file and by ministry and 
agency. I think you might appreciate looking at them and having them in front 
of you. 


Mr.* Philip: Good. I do not want to take up any more time at this 
point in time because I think we want to look at some statistics. Not today? I 
am sure other members want to ask questions.- 

The Vice-Chairman: My understanding is that we are just going to be 
addressing questions to the Ombudsman on the report as given at the Last 
meeting. Are there any other questions people have with respect to that report? 


Dr. Hill: It is not over until it is over. 


The Vice-Chairman: I would like to make an observation and 
compliment the fast action. I rose to ask a question on quality of care with 
respect to the handicapped in primarily rural areas like my own, and your 
person has already contacted the resource person we have in Georgetown. I 
think it is going to be a very happy arrangement. That kind of implementation 
of suggestions is really appreciated by myself and I want to compliment you on 
that. 


I think counsel has a comment or two to make. 


Mr. Bell: Some of these have already been dealt with by members on 
the last day. The public trustee issue, page 24: This is a matter that the 
committee must address in its report. You have commended Hugh Paisley, the new 
public trustee. Is he now permanent? 


Dr. Hill: Yes. 
Mc. Bell: Congratulations, Hugh. You have commended him for his 


involvement in the resolution of the matter, though I take it that this issue 
that was raised, I guess two years ago now, is finally resolved and you are 
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not asking the committee to do anything more than to take notice of the 
resolution and provide whatever comments to the new public trustee and 
yourself as may be appropriate. 


Dr. Hill: Absolutely. We are completely pleased with the 
co-operation and the work that is being done. We want no other changes and we 
take no other stands or measures here because we are satisfied with our 
relationship now with the trustee, and nothing else, as far as we are 
concerned, needs to be done. 


Mr. Bell: I had a couple of discussions with him before the 
resolution was effected. Can you tell me if my understanding is correct? 
Regardless of the terms of the resolution and as for the specific matters that 
were under investigation, do I understand that on behalf of the office, he has 
reserved the right at any time in the future, be it a future investigation 
specific or a future matter general, to take issue with the Ombudsman's 
jurisdiction to investigate the office of the public trustee? 


Dr. Hill: Yes, he mentioned that and said that he hoped it would 
never be necessary. 


Mr. Bell: OK, but it is your understanding of that as well. 


Dr. Hill: That is right. That is our understanding. It is not a 
point we are arguing right now. 


Mr. Bell: Knowing Mr. Paisley as I do, if a matter is resolvable, he 
will make every effort to effect that result. 


Mr. Zacks, maybe it, is premature, but can you help me a little more with 
that proposed amendment on the functus officio issue? Is it something in the 
Ombudsman Act that will give a governmental organization the legal authority 
to accept and implement one of your recommendations in respect of a decision 
already made? 


Mr. Zacks: Yes. The intention is to allow those tribunals that do 
not have power in their own statute to reconsider and to raise the functus 
argument, to agree to grant a rehearing based on legal authority contained in 
our act. It is premised on agreement being reached. There is no coercive power 
attached to it. They are not obliged to do it, but if they agree with the 
conclusion that is reached and they agree that a rehearing is the appropriate 
resolution in the matter, then there is authority for them to do it. 


Mc. Bell: Are you aware yet whether that amendment will be part of 
the package of amendments that is expected this spring? 


Interjection: Ues. 
Mr. Bell: It will be? 


Mrs. Meslin: It was part of our discussions with the Attorney 
General's staff and they agreed. 


Mr. Bell: I am sorry; I did not follow that. OK. 


Mr. Philip: If I am not mistaken, that is not one of the bills they 


have put on their priority list. 
Mr. Bell: It has not been on the priority list for 10 years. 
Mrs. Meslin: Eleven years. 
Dr. Hill: We are still hoping. 


Mr. Bell: Forgive me for asking this question, but I think you will 
know why I am asking. On page 33 is an example of the functus officio problem. 
What is it about a human rights’ investigation that creates a functus officio 
issue? 


Mr. Zacks: There is a clause in their statute that says their 
decision is final. 


Mr. Bell: Whose decision? 


Mr. Zacks: The commission's decision. We are talking about the 
commission in this case. 


Mr. Bell: You mean a decision to request the appointment of a board 
of public inquiry. 


Mr. Zacks: That is rarely the complaint. It is usually the decision 
not to request. On an application for reconsideration, where they continue to 
deny the complainant's request to recommend a board of inquiry, that decision 
is final. That is when it comes to us. If the Ombudsman concludes that there 
was some maladministration and recommends a rehearing, that clause prevents 
them from that implemented recommendation. 


Mr. Bell: On the issue starting on page 35, delays outside your 
control"--I like that phrase--you have given us on page 36 your general 
average. This may be something for statistics and if it is cut me off. If your 
general average is four weeks to respond, then you have to have a few in the 
hopper that have taken a lot longer than that. On the other side, you must 
have a number that have taken less than that. How close are you to naming 
names? You know what I mean by that. 


Mrs. Meslin: Are you talking about governmental agencies? 
Mr. Bell: Yes. 
Mrs. Meslin: We are hoping to bring that data next week. 


Mr. Bell: Are you going to give us specific statistics for each all 
governmental organization that make up the general average? 


Mrs. Meslin: The data I am in the midst of preparing right now in 
relation to that will show the number of closed complaints in a particular 
Ministry, board or agency, the agency itself and the average time it has taken. 


Mr. Bell: Is that the data that gives off the four-week general 
average to respond and the four-month general average to respond that you 


refer to on page 36? 


Mrs. Meslin: No, that is additional data. 
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Mr. Bell: Do you not think we should see that as well? 
Mrs. Meslin: You can if you want to. 
Mr. Bell: If you can put it together. 


Mrs. Meslin: I should preface it by saying that all of this data is 
data from 1987-88, not 1986-87, which is this annual report, because it is the 
first full year that we have had verified information in order to bring it 
forth. I wanted to bring it to show this committee what we are doing and how 
we are doing it. 


Mr. Bell: OK, but what is the data you refer to in that first short 
paragraph on page 36? 


Mrs. Meslin: If you read page 35, it talks about the ongoing study; 
it is data that shows you the results of the study which reflects 1987-88 
statistics. 


Mr. Bell: Which among other things give you the four-week general 
average and the four-month general average? 


Mrs. Meslin: Yes. Now I was not going to bring that data only 
because it did not relate to the annual report we were discussing, but I was 
going to bring you some examples to show you what we would be doing for next 
year in order for you to see it. I can do that. 


Mr. Bell: My concern is this: To the extent the committee may decide 
that it wants to say or do something about the duration period, I think in 
fairness to the governmental organizations, it should have the data that gave 
you the general average. What you are telling me is that the statistics for 
the period we are going to look at do not relate entirely to the statistics in 
the general average on page 36. Let us not get into an apples-—and-oranges 
Situation. It should not be difficult to print out. You have it on a database. 


Mrs. Meslin: No, it is all right. Although it is said in here as an 
illustration, it is not criticism of the last year's figures. That is the only 
reason. But I can print it out. 

Dr. Hill: There is no difficulty in obtaining it. 

Mr. Bell: I do not think anyone should presume that these figures 
are going to be dealt with in any critical way, but I would be interested to 
know where the problems on either side are. 

Do you intend at all, either with respect to the so-called Kinley report 
and your internal report on the Kinley report--I will restrict my comments to 
your internal report. Do you intend to share that or any version of it with 
the committee? 


Dr. Hill: Yes. 


Mr. Bell: The thing on page 43: You have not finished yet, but you 
have said “an overview of the final report". 


Dr. Hill: Are you talking about the Kinley report as well? 


Mrs. Meslin: Or the estimated case handling? 
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Mr. Bell: We got the Kinley report, but you say, “An overview of the 
final report will be included in my next annual report." That is on page 43. 
Do you intend to share that final report with the committee? 


Dr. Hill: I have not seen it. The staff has not finished that 
report. I want to look it over very carefully. I might change it all over. At 
that point, I would be prepared to tell you that I am prepared to share it. 


Mr. Bell: So you would take that under advisement. 
Dr. Hill: Exactly. 


Mr. Bell: That is fine. My thinking is that we have the Kinley 
report and you are going to tell us about the final product. It may assist. 
This is relevant, I would suggest, for the so-called jurisdictional issues 
that the committee is going to be tackling later this year. 


Dr. Hill: It is all dealing with what we consider to be a major 
overhaul in the use of statistics in that office. 


Mr. Bell: Subject to the matters of the statistical analysis, I do 
not have any--oh, yes I do; sorry. Is there not a tag-loose item with the 
closing of the North Bay office? 


Dr. Hill: What do you mean, tag-loose? 


Mr. Bell: Do you remember the discussions you had with the committee 
and Mr. Harris when he participated at the time the North Bay office was 
closed? I should have dug out Hansard or notes. Were you not going to take a 
look at the period subsequent to the closing of the North Bay office in terms 
of workload or numbers of complaints received to take a second look at that 
‘closing question? 


Dr. Hill: We did and there has been a rebirth and a regeneration in 
that office. They have a full-time field staff person there and we are holding 
it. We are keeping it right where it is. 


Mr. Bell: Are we talking about a distinction without a difference 
between the closing of the former office and the current facility you have 
today? 
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Mrs. Meslin: The former office was a two-person office-- 
Mr. Bell: And is now closed. 


Mrs. MesLlin: --which was closed. In the interim, we put a part-time 
field officer in there while we determined the workload necessity. We have 
since upgraded that part-time field officer to a permanent full-time field 
officer. She is still working out of her home, not an office, although the 
option to share office space, as some of our other field officers are doing, 
with large community organizations, is open. 


Mr. Bell: That is my point. In terms of the function of your office 
in that area and the profile of activity of your office in that area, are they 
in substantial terms the same as before, the only difference being that you do 
not have an office, but you have somebody performing office functions? 
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Mrs. Meslin: I think the profile of the office is higher because 
formerly there was no outreach being done and the community was not nearly as 
aware of the office as we felt it should have been, and consequently we were 
not getting complaints in any great numbers. We now have an active outreach 
program that is bringing in a sizeable number of complaints, even from the 
part-time field officer, to now. There is a difference. 


Mc. Bell: I am trying to tie it down for Mr. Harris and other 
committee members who I think shared some concerns. His sense was that there 
was a need for the presence of the Ombudsman in the North Bay area to such an 
extent that the office ought not to be closed. I do not want to resurrect that 
debate for the moment, but I take it that in terms of the need for the 
presence of your office in that area, you would agree with Mr. Harris. 


Dr. Hill: Based on current performance and what is happening right 
now, I would basically agree the office is needed, which was the position Mr. 
Harris took earlier. We want to keep that office. There is a complete 
turnaround, an absolute turnaround. 


Mr. Bell: That is the next question. You have no current plans to 
remove that person or the functioning of your office from that area. 


Dr. Hill: No. If anything, we are building on it. 
Mr. Bell: That is fine. Thank you. 


The Vice-Chairman: I think Mr. Pollock has been waiting patiently 
there. 


Mr. Pollock: Not on this. If someone else wants to ask a few 
supplementaries on this, go ahead. 


Mr. Philip: On that particular item then, I guess my initial 
instinct would be that working out of one's home might pose a safety problem 
to your employee. Has that been a concern? I know that I would not want my 
riding office manager having every constituent simply coming into her home, 
because obviously you are at your home 24 hours a day. You do not have the 
same office hours as you do in a specific office where there are other people 
around. There are mentally unbalanced people out there. 


Dew Hill: We know. 


Mr. Philip: I am just wondering if that has been a concern of the 
employee operating out of her home. 


Mrs. Meslin: It has been a concern, but when we originally started 
the part-time field officer program, one of the prerequisites was that they 
were not expected to meet people in their homes. They were to arrange 
appointments at local libraries, or in many cases the city hall made rooms 
available to them at no charge so that they could meet people away from their 
homes. They have never had to meet people in their homes. 


Dr. Hill: It still was not the best arrangement. 


Mr. Philip: What would be the cost of sharing offices with the local 
legal aid or other agencies? Would it boost your annual costs very much? 


Dr. Hill: It has been pretty reasonable. For example, in London we 
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worked out a deal with United Way. We are not in a government office. We 
worked out a deal with United Way where our costs were approximately $100 a 
month in rent. 


Mc. Philip: Is that the next stage in this now? Are you negotiating 
for a small office? 


Dr. Hill: We are doing the same kind of thing in another area, in 
Windsor, $100 a month, and we get all kinds of service for that. It is an 
incredible deal, to tell you the truth, and we are quite happy with it. 


Mc. Philip: I suppose the advantage is that you have some kind of 
receptionist who will take messages. 


Dr. Hill: We have a receptionist. We have a library. We share 
facilities. We have a boardroom and we have a copier. It is really an 
exceptional deal. 


Mrs. Meslin: I think the other thing that is very important for us 
is that because so many people come into those community offices for other 
business, when they see that the Ombudsman's representative is there, they 
come in to see us, so our visibility has increased tremendously in those areas. 


Mr. Philip: Thank you. 


Mr. Pollock: Have you had any situations regarding land severances? 
I do not know whether you are totally familiar with land severances, but the 
procedure is that there is a local land division committee. It rules on the 
severance, but then there are 14 other different agencies that put forth their 
views, whether they are in favour of this particular land severance or not. Of 
course, one of those groups is the Ministry of Agriculture and Food. 


We have been running into some situations, especially in my area, where 
I have seen houses built practically on flat rock, but then when they asked 
for a land severance, they were denied because they called it prime farm land. 
You can see the flat rock there. There is no question about it. I know this 
one situation, because it was so close to the rock, where they took the 
opportunity to draw in a lot of fill. 


I suppose some of these people would come in and take a look at that 
fill and say, “You have three feet of topsoil here,” but they drew it in. Have 
you ever been involved in any of those kinds of situations? 

Dr. Hill: Let me ask my director of investigations. 

Ms. Morrison: Yes. 

Dr. Hill: The answer is yes. Do you want her to expand on it? 


Mr. Pollock: Yes. 


Dr. Hill: Would you say something on it, Gail? This is Gail 
Morrison, our director of investigations. 


Ms. Morrison: The decision of that committee is not a jurisdictional 
decision for our investigation, but we do have complaints about the position 
that the ministry takes in that committee. We have investigated these in the 
past. I do not have any specific example of what has happened to those 
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complaints, but we do get complaints about the ministry's actions in that kind 
of situation. 


Mr. Pollock: You have never turned one around or it has never come 
in front of this particular committee then, I take it. 


Ms. Morrison: It has not come to this committee. That is right. 


Mr. Pollock: OK. In regard to the complaints you have, do you recall 
why those severances were turned down? 


Ms. Morrison: I do not recall the specifics of the cases. I just 
know that it is a kind of complaint that we get. 


Mr. Pollock: We run into the situation where they will turn down a 
land severance because it is too close to an existing barn. I know that is a 
problem. However, they will turn around maybe allow a major pig operation, in 
which there is Liquid manure--and nobody wants those places near him-—-whether 
you are a farmer or not, whether you run a dairy farm or a hobby farm or 
anything. But you have little or nothing to say about that as a farmer. On top 
of that, we have run into the situation now where you can get stuck by being 
right next to a major landfill, and you have little or nothing to say about 
that. Do you run into that situation? 


Ms. Morrison: We do get complaints, but as I say, the only complaint 
that we can investigate is a complaint about the actions or decisions of the 
Ministry in relation to that. We cannot investigate complaints about the party 
who is building. It has to be a jurisdictional complaint before we can 
investigate. 


Mr. Pollock: Yes, but basically the complaints that we are getting 
most of the time are about the Ministry of: Agriculture and Food turning these 
down, using the arguments that for this reason and for that reason, it is on 
prime farm Land or in an agricultural area or that sort of thing--rather 
unfounded, to a point, as far as I am concerned. 


Ms. Morrison: We would investigate that kind of complaint. 


Mr. Pollock: In situations where a person has a well and a highway 
goes right over the well--and I have heard of these situations, because you 
have to line up the highway, that sort of thing--you go right over the well, 
then you have to get more water for that person. You have been involved in 
those kinds of situations too? 


Mc. Hill: Do we have some wells? That particular kind where the 
highway goes over the well? 


Ms. Morrison: We get a number of complaints about what happens to 
wells because of highway construction. On some occasions, the ministry has 
provided the wherewithal to have a new well opened for a complainant, if it 
can be shown that there is a connection between the ministry's work and a 
change in the well water. We do have those. 


Mr. Pollock: I know of one situation where-- 


Dr. Hill: They sealed over it. 
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Mr. Pollock: --the highway had to go right over the existing well, 
so they guaranteed him that they would give him new water. That in itself is 
quite a guarantee because in the granite areas in my riding there is not water 
every place you look. 


This fellow has run into a major problem in finding water. If he goes 
far enough away--if he has to dig a trench for say 1,000 feet through granite 
rock, he is looking at a tremendous bill. I just wondered if you have ever had 
any major problems along that particular Line. 


Ms. Morrison: We have investigated complaints of that nature. The 
last one I remember having investigated was resolved when the ministry agreed 
to contribute to the new well. That will not always be the case because you 
cannot say ahead of time whether the complaint is justified or not. 


Mr. Pollock: I realize that. 


I have had many complaints over the situation where they get poor water. 
They get the water, but then it is poor water. It has iron in it, it has salt 
in it or sulphur in it or you name it. That seems to be an ongoing problem in 
my area. 


Mr. Bossy: I am impressed with the fact that there are thousands of 
cases that you do deal with, so there must be a tremendously good relationship 
between your office and government agencies. They have a tendency sometimes to 
come down on someone within, but with the thousands of cases you deal with, to 
be able to resolve with the government agencies and not have them brought 
forward to this committee as a last resort, the record must be good. 


It is easy for us to come down on our government people, but at the same 
time, we must also recognize that somewhere you must have good influence on 
the government agencies. I feel that the results seem to be good. 


Dr. Hill: Thank you, Mr. Bossy. Let me speak to that for a minute, 
if I could. I think there are two reasons why we have had success. One is the 
professional competence of the staff, the investigators, the supervisory staff 
and the general counsel. 


Another substantial reason is that I established conciliation committees 
with the Ministry of Correctional Services, the Ministry of Education and a 
number of other ministries where we have problems with a ministry and we have 
a high case load with them. 


They strike off their top people, we strike off our top people and we 
sit down regularly and meet about our differences, meet about these problems 
and try to reconcile them. Instead of just correspondence flying back and 
forth, we do sit down with them in conciliation committees and try to work it 
out on that basis, over lunch or over coffee, and that seems to be working. 
Not always, because we have to bring cases to you, but the conciliation 
committees with the top ministries really do assist us in resolving problems. 


The Vice-Chairman: There are a couple of housekeeping items here 
that I would like to finish up this meeting with. 


The first one has to do with a meeting that we had earlier this morning. 
Dr. Hill, I think you would be interested in knowing that the British House of 
Commons select committee on the Parliamentary Commissioner for Administration 
is in town, as you are problably well aware, and we had a very good meeting 
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with the members for an hour this morning. For the sake of the record, I guess 
we should read in that it is the backup committee of the Legislature there. It 
backs up the commissioner, who is your counterpart in the British Isles. There 
were some significant differences in the operations of the two committees, so 

it was a very worthwhile meeting. 


In that context, we made arrangements as a committee to meet jointly 
with them over lunch today. The information is that we are going to be 
lunching at Fentons, and there will be cabs available to take us there 
promptly at noon at the front door of the Legislative Building. I would 
appreciate it if Mr. Charlton would tell Mr. Philip that, and I guess I can 
touch base with Doug Carrothers, who stepped out for a moment too, so that 
everybody is aware of where we are going to be going and when. 


The other thing is, as we arranged last week, we are going to have a 
statistical base put in place from the Ombudsman'’s office next week, so it is 
a fairly important meeting. The clerk tells me we will probably be meeting 
here in committee room 1 beginning at 10 o'clock. We will adjourn the meeting 
until that time. 


The committee adjourned at 11:37 a.m. 
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ANNUAL REPORT, OMBUDSMAN, 1986-87 
(continued ) 


Madam Chairman: We can call this meeting to order. Good morning. 
Today on the agenda we have to deal with the statistics on the annual report 
of the Ombudsman, which all of you should have received. There are a couple of 
documents yau should have before you. One is the statistical reporting on the 
work of Ontario's Ombudsman by John Kinley, for those of you who have received 
that. 


Interjection: They do not have that yet. 


Madam Chairman: Members do not have this yet? We will not deal with 
it? Have they got the background information? For any who would like this 
piece of material, I found it most interesting to review. 


The other is from the legislative research service. Catherine Evans has 
provided you with two documents in review of statistics that have been 
provided by the Ombudsman's office and those should be in front of you. 


What we will be discussing today is in volume 1 of the annual report, 
for those who have it, pages 14, 15 and 16. That is where the statistical 
information is set out. 


Do you have any opening remarks, Mrs. Meslin? Dr. Hill? 


Dr. Hill: Just a quick point. I would just like to introduce Larry 
Brookwell, manager of computer systems and operations, statistician, who will 
be assisting Mrs. Meslin in answering a lot of the statistical questions. They 
are our specialists in the area of statistics, and in the back, we have Mr. 
Zacks and Gail Morrison; so we have people here to answer the questions on 
statistics. That is all I have to say. Most of the questions should be 
directed to Mr. Brookwell or Mrs. Meslin, those that are on statistics, at any 
rate. 


Madam Chairman: Thank you, Dr. Hill. 


Mrs. Meslin: Just as a point for the members to keep in mind, we are 
now discussing statistics that deal with the fiscal year of 1986-87, which 
means that it is a year removed from the fiscal year we have just completed. 
It makes it a little difficult for us, but I just wanted the members to be 
aware of some of our problems. 


First of all, there is the problem, as I said in the last meeting, of 
the verification of the statistics at that time. We had just begun a 
verification system of all of our background statistics for that year, so we 
will keep saying to you during the course of those statistics that some have 
not been fully verified. But for your purposes, I think that they will serve. 
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I should point out that the 1986-87 report that will be coming to you 
will be a verified report. We have the system on line; so in the coming 
report, 1987-88, you will have it all verified. 


Madam Chairman: Thank you. 


Mr. Philip: I wonder what you accept as a response. Frequently now, 
I seem to be getting responses. It used to be only the federal government that 
would send me letters saying: “Thank you for your letter of such and such a 
date. I have brought it to the minister's attention." That to me is nota 
reponse. It means that somebody then wants to keep me quite for another three 
weeks so that I am not bugging them as to when I am going to get an answer. 


I am wondering whether you consider a response being a response that 
contains some content, that they are actually dealing with it or that they are 
sending you over a file. What is a response in your statistics? 


Mrs. Meslin: It depends on what area we are looking at. If we are 
looking at complaints that are within provincial jurisdiction and we are 
looking to investigate, then a response of "I am looking into it" would not be 
sufficient because it would not let the investigation proceed correctly. 


If, however, it is a complaint about something in the federal or 
municipal or private area and we felt that we had agreed, let us say, to write 
to a ministry to ask them to look into it, and we got a letter hack from the 
federal government saying, "Thank you, we are looking into it," we would 
consider that an adequate response because it is a matter outside our 
jurisdiction. 


Mr. Philip: I am only concerned about inside your jurisdiction 
because I do not know what we can do about the others. Inside a provincial 
ministry or agency that you have jurisdiction to investigate, a response 
saying that the minister or the deputy minister is looking into your complaint 
would not be catalogued as a response, would it? 


Mrs. Meslin: Let me clarify for a moment, because if a ministry said 
to us, "We are reviewing the legislation in that area and hope to have the 
report within a number of months," we would follow it up in a number of 
months. We would not say that is no response because if they are in the middle 
of a review, that is acceptable. 


Mr. Philip: I guess it just strikes me that if a ministry is clever 
it can rig your statistics by giving a clever answer and simply causing a 
delay, and you still have a response recorded. 


Mrs. Meslin: We hope they would be as interested in getting it 
settled or getting us as satisfied as they could be. Usually, we have good 
co-operation. 


Mr. Philip: The Ministry of Labour, the employment standards branch, 
underneath it is “other" as being one of the highest. Ministry of Education 
external review committee being the highest. What is the other under the 
Ministry of Labour? It is on page 2. 


Mrs. Meslin: Page 2 of what? 


Mr. Philip: Oh, I am sorry, I guess I am looking at Jennifer 


Wilson's research paper. 


Mrs. Meslin: I do not have it. 


Madam Chairman: We will get you a copy of that. Jennifer has 
summarized what has come off the computer printouts that you provided the 
committee with. 


Mr. Philip: Maybe what I should have asked was for Jennifer to go 
through her research and then maybe questions might come out of that. Maybe I 
am jumping the gun. If I am, I apologize. 


Madam Chairman: What I was going to suggest first, actually, was 
that if Mrs. Meslin could go through the comparative closed complaint 
statistics which she has provided us with, the resolve time of the issues, I 
think it would be helpful to the committee, and then go on to how quickly each 
independent ministry has responded to complaints, if that would be all right. 


Mrs. Meslin: I can respond, now that we have found it. There were 
eight others, and they are those organizations within that ministry that we do 
not have a specific code for. For instance, we have a code for the Ontario 
Labour Relations Board or for employment standards. There are some specific 
small areas that we do not code, and there were eight of them. 


Mr. Philip: So it is not under the labour relations board? 
Mrs. Meslin: No. 


Mr. Philip: It is under "other." Are they not one of the higher ones 
then in delayed response time? 


Mrs. Meslin: I am sorry? 


Mr. Philip: The labour relations board is not one of the ones that 
is slow in responding. 


Mrs. Meslin: If you recall, at that time it was difficult to make 
any statistical evaluation, because they were holding our cases pending those 
court decisions. 


Mr. Philip: They refused to respond, so therefore you do not have a 
response statistic. 


Mrs. Meslin: It is not a fair judgement of whether they were holding 
back or not at that time. 


Mr. Philip: They are responding now. 
Mrs. Meslin: Yes, they have been. 


Madam Chairman: Before we get on to response time at length, I have 
just been provided with the comparative closed complaint statistics. I 
believe, Mrs. Meslin, you have provided us with that. It outlines the number 
of complaints which were within or without your jurisdiction and the length of 
response time. Members of the committee will find it on page 3 of the memo 
from Catherine Evans. Maybe you could just go through it and explain the 
differences. What exactly do you mean by your different headings? 


Mrs. Meslin: Is it the comparative closed complaint statistics that 
you are asking about? 
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Madam Chairman: It does not look like the same one. It has five 
points on the front page. 


Mrs. Meslin: Yes, I have it. 


Madam Chairman: Perhaps you could just go through that, and then the 
committee will have some background. 


Mrs. Meslin: Looking at item 2—-because the first is just a 
summation—closed complaints, of course, are those complaints that we have 
finished with. We have nonsupported, supported or discontinued the 
investigation. Item 2 includes closed complaints and information requests. 
They are complaints that come into the office that we can respond to 
immediately without an investigation. They can be in any number of areas. They 
can be nonjurisdictional, jurisdictional or just straight requests about 
private agencies, nonjurisdictional. It is pretty straightforward. 


That is the total number of complaint pieces by phone, by personal 
interview, by letter, that come through our office in a particular year. That 
is the one that has totalled 17,326 in this year. 
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Complaint disposition: That is how we dealt with the complaints that 
came in, whether we resolved them, whether we did not resolve them, whether 
they were outside our jurisdiction or whether they were just straight 
information requests to which we gave referrals or responses that we could do 
immediately. 


What kind of detail would you like, Madam Chairman? Any more than that? 
Madam Chairman: No, I think that is appropriate. 


Mrs. Meslin: In item 4, under settlement result, we try to give you 
some indication where we have settled complaints that have been resolved, how 
many were in favour of the complainant and how many were in favour of the 
governmental organization. That is in a settlement result. 


When it says “in favour of the complainant," it could very often be that 
complainants misunderstood the information the governmental agency was giving 
them, and when it was clarified for them, they felt it was resolved and it was 
resolved for them. They were happy with what they were looking for. 


Item 5, the breakdown of complaints and information requests by 
jurisdiction: Where, at the top, in item 2, there is an overall total, here it 
is the breakdown that is within an outside jurisdiction and information 
requests that total the overall. 


In item 6 on page 2, we try to explain in numbers how we dispose of our 
jurisdictional complaints: whether we support them with recommendations; 
whether we support them with formal recommendations; whether the formal 
recommendations have been accepted by the governmental agency or denied by the 
governmental agency; whether these dispositions were complainant—assisted, 
independently resolved, unsubstantiated or discontinued; then an overall total 
of that; and then the number of recommendations in recommendation—denied cases 
we had in those years. 
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Mr. Philip: If we were to graph item 4, it would show an interesting 
pattern of finding less and less over the period of three years in favour of 
the governmental organization and more and more in favour of the complainant. 
Do you have any reason why there is that pattern? I realize it is very hard to 
generalize with only a three-year pattern. 


Mrs. Meslin: I am afraid I do not have any specific reasoning. 
Whether it is our increased ability to discuss matters with ministries and get 
reasonable resolutions of things the complainant did not understand and now 
does or whether it is just that we are having more success overall in terms of 
explaining the situation to complainants, I would not want to venture an 
answer. 


Mr. Philip: I was just wondering whether there was more screening or 
gate—keeping at the front end that would prevent or discourage frivolous or 
less substantiated or unfounded complaints from going forward to the point 
where it is actually a complaint. 


Mrs. Meslin: I do not know that that would answer the question, 
though, of why there are more in favour of the complainant. 


Mr. Philip: If you have an initial screening when they walk in the 
front door, then the chances are that you are getting a higher quality of 
legitimate complaints. They finally sit down in the office and go to the point 
where you have a file on them. It may just be the shuffle of the cards. You 
are only dealing with three years and it may be a coincidence. 


Dr. Hill: I would make a very general comment. Do not ask me to 
substantiate it as such, but it is a feeling. The feeling is simply this, that 
governmental agencies seem to be more inclined to resolve cases in favour of 
the complainant now than they were several years ago. In other words, we are 
getting more co-operation. There is a move towards resolution and 
conciliation, I think, more now than there has been. This is just a general 
statement, but I get that feeling. Once we sit down with them, once our 
committees meet with them, they resolve to a great extent in favour of the 
complainant-—more so. 


Mrs. Meslin: If you notice, on page 2, item 6, section 18, 
investigation discontinued, there is a larger number of our applications of 
section 18 in the year we are looking at. It has increased over and over. That 
is because of the way we are handling those when they come in. That may be an 
answer to what you are talking about, although it is not the screening right 
at the door. It is, after having looked at the whole situation, deciding that 
there is another remedy that the person should seek. 


Many of those can be attributed to the way we have begun treating 
correctional institutions, letting inmates know that there is another step in 
the process or there is another remedy to seek. 


Madam Chairman: Did you want to finish with paragraph 7? I think you 
were just doing that. It seems quite simple. 


Mrs. Meslin: Yes, I think it is pretty straightforward. That is the 
number of recommendations we have made over the year compared with the other 
two years and those that have been denied. 
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I should indicate that 46 that were denied is quite a large number. A 
great many of those originated with the Workers' Compensation Board, but were 
settled before they ever got here because of the new committee system that we 
had introduced with the Workers' Compensation Board and our office in order to 
try to settle out those cases before they had to come before this committee. I 
think we have been very successful in doing that. 


Madam Chairman: I am just looking at item 2, which is the number of 
closed complaints. I was curious about the increase in the amount of closed 
complaints from the previous years to this year. You indicated that section 
18, as I note, had been used. About 600 more had been closed because of 
section 18 than previously. Do you attribute the number of closed complaints 
to anything else? There has been an increase of over 3,000 in 1986 from 1985. 


Mrs. Meslin: That is the overall total. 


First of all, in terms of the jurisdictional complaints, we have been 
resolving more than we have ever done before. We also have a great many closed 
complaints now that are outside jurisdiction, where our field officers and 
district officers are now able to handle the many more complaints that are 
coming in more quickly and get them in and out more quickly. I think it is a 
combination of the increase in outside jurisdictional complaints, as compared 
to what we have had before, and the way in which we are disposing of them. 


Ms. Evans: If I may, Mrs. Meslin, as I recall, the discussion of the 
previous annual report revealed that you were starting to keep track of calls 
that perhaps you had not previously even made note of, and these are being 
reflected in your statistics, information requests, in particular, which, as I 
say, previously you had not bothered with and no one had made a note of. They 
were small requests answered immediately on the telephone. 


Mrs. Meslin: I do not think that is so. I think we have always kept 
track of whatever has come in, unless there is something I am missing in the 
question. We have not done anything differently in terms of receiving them. We 
have counted things over the years differently. 


Ms. Evans: Maybe that is it. I am just wondering, are you counting 
things differently this year than you did in the previous year? 


Mrs. Meslin: No, not in the years that you have before you. 
Ms. Evans: The three years are all the same? 
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Mrs. Meslin: The comparative statistics are accurately reflected in 
the way we count. 


Madam Chairman: I just have one more question at the moment, under 
item 3. I am just looking at outside jurisdiction, and there seems to be a 
real substantial increase in that. You have alluded to that—-over 2,200 
complaints that were outside the jurisdiction. I am curious. Have you kept 
track of what types of inquiries have come in that are outside the 
jurisdiction? 


Given that we are going to be discussing expanded jurisdiction, I would 
be curious to know if any of those have been in the areas that we are 
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considering expanded jurisdiction in, for example, the public hospitals or 

children's aid or the Housing and Urban Development Association of Canada, 

because that does seem to be quite a significant increase; or are they just 
people who are looking to the Ombudsman for assistance? 


Mrs. Meslin: If you want to get the breakdown, on page 14 of the 
annual report, the very bottom-listed areas are the ones that are outside 
jurisdiction. You can see that private ones total 3,196, which is an increase 
over the previous year. The federal ones that are outside jurisdiction are 947. 


It is difficult, within the framework of these, to indicate whether any 
of our expanded jurisdiction topics are covered. We certainly get a lot of 
those requests, but we have not broken them down in those areas specifically. 


Madam Chairman: Would it be possible at all to break them down in 
anticipation of our hearings in August or September? Perhaps that might be of 
assistance, if we have some basis for the fact that people have been coming to 
you already with problems. 


Mrs. Meslin: We can certainly do it. One of the things I think the 
committee should be aware of is that in all our literature, in all our 
outreach programs, we indicate at the beginning what types of things are 
outside our jurisdiction. So it almost discourages people. For instance, if 
someone has a hospital complaint or a complaint about a child in care, they 
know that the Ombudsman does not handle those. So they do not even make the 
complaint. 


We do have some, and we can certainly assist the committee with that, 
but we do not have as many as we would have. 


Madam Chairman: I think it would be helpful if you do have some kind 
of breakdown. I realize people do not come to you if you do not do it, but 
obviously you are getting a number of inquiries that are outside your 
jurisdiction. That might be a good basis for us to start from, if a number of 
them have been in the area, even with the public knowing that you do not delve 
into that area at all. 


Mrs. Meslin: I think a great deal of the increase in outside 
jurisdiction cases has to do with the introduction in that year of our field 
officers. What happened in that year was we put field officers into London, 
Windsor and Sault Ste. Marie, places they had never been before and they 
started the program of introducing the services of the Ombudsman to their 
community. 


At the very beginning, you get a great influx of outside jurisdictional 
cases, until people begin to be educated about what we do. That was the 
beginning of the program, and I think what has happened is that we saw a 
tremendous increase with the introduction of those new field officers. 


Mr. Philip: Is the largest number proportionally of outside 
jurisdictional complaints in northern Ontario a result of the tremendous 
influence of the federal government in the operations vis-a-vis our native 
peoples? 


Mrs. Meslin: I do not know if that is specifically the case, but 
certainly because of our presence in the north and in our outreach program 
with native people, it is the same kind of answer that I just gave. We get a 
great many native people coming to us with federal problems because they now 
see somebody. 
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Mr. Philip: I guess the point I am making is that in northern 
Ontario one is affected more directly by the federal government than somebody 
living in Metropolitan Toronto. 


Mrs. Meslin: I think that is true and I think that is why we have 
been pushing for a federal ombudsman specifically in terms of native problems. 


Mr. Philip: That might be something we should once again put into 
our report and then send a copy to our federal friends in Ottawa, that once 
again we are concerned about the number of federal complaints and that they 
should perhaps keep the promise they made years ago of creating a federal 
ombudsman. 


My question to you is on item 6. There is a 400 per cent increase in 
formal recommendations. I am wondering whether this is a policy change of any 
kind, that you are moving more towards the formal recommendation as a vehicle 
towards getting action, or is this just an accident? 


Mrs. Meslin: No, it is not. There is no policy change. I think you 
will see a great number of them because of the Workers' Compensation Board 
changeover. The Workers’ Compensation Appeals Tribunal was being introduced. 


WCB had a great many cases that had been lagging behind, and we made 
formal recommendations to them to get the process moving, so we could get it 
out of their area and start to get those things cleaned up. That is where the 
committee process came in. 


Mr. Philip: In 1987 and 1988, we will likely see a decrease as a 
result of that. 


Mrs. Meslin: Yes. 


Dr. Hill: Madam Chairman, could I back up and go back to a question 
Mr. Philip was making? We are seeing our federal complaints increasing at an 
increasing rate. That is happening, I am just being informed again by Larry 
Brookwell. This is happening at a very, very fast rate in the Kenora area. 


Those are native people coming in complaining about federal agencies. We 
have been pushing and will continue to push for a federal ombudsman. We are 
doing stuff informally that a federal ombudsman should do formally, in many 
ways. Anything this committee could do to further the cause of creating a 
federal ombudsman would be critically important to the work of the Ontario 
Ombudsman. 


I think they at least should pay us back. The federal government should 
pay us hack for the amount of money and time we spend in handling federal 
cases. That is kind of a terrible thing to say, but I feel that way. If you 
can help us push for a federal ombudsman, then your deliberations would be 
most helpful, and your report. 


Mr. Philip: I guess one of the things that-— 


Madam Chairman: Just one thing. Mr. Bossy, was it on the federal 
ombudsman or a new question? 


Mr. Bossy: I wanted to ask a question of the Ombudsman because of 
the remarks he just made regarding the request for a federal ombudsman. I am 
looking at one of the areas here in the statistical information dealing with 
the Ministry of Correctional Services. 
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That area would possibly identify the outside jurisdiction. I was 
surprised when I looked at those figures to see that within the jurisdiction, 
that really was by far the biggest amount of requests for help. Outside of the 
jurisdiction looks minimal to me. 


In the correctional end of it, you would think there would be many 
requests that would come to you that would be outside—many more than what I 
thought—304, or I am not reading them right? It seems to be a very low 
number, because knowing the criminal act, and all the people that are in the 
correctional institutions because of a federal offence, and directly related 
to that, it seems like a small number of complaints compared to those within 
the jurisdiction. 


The types of complaints can have a very wide-ranging nature—TI would not 
know-—but the figures do not seem to be supportive of that federal ombudsman. 


Mrs. Meslin: I think that you cannot see that as a result of 
correctional services within jurisdiction complaints. First, the reason that 
you see within jurisdiction so much higher than outside jurisdiction is that 
inmates in the institutions had to write to us to complain. They generally 
complain about the problems within the institution. That is a provincial 
institution, so they are automatically within the jurisdiction. 


They have written to us about a problem in the institution. The lower 
number outside is those who did not write, but who used the telephone or who, 
once they got out, came and called us. 
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We have a changeover in the way we treat institutional complaints now 
and you are going to see that outside jurisdiction figure go way up because 
the institutions have installed telephones where inmates can call us. What 
will happen now is, although the complaint they give us on the telephone is 
jurisdictional in terms of it being a provincial institution, because Lceis 
done by telephone, we will have to count it outside. Our complaints cannot be 
counted as within jurisdiction unless they are written. So we say to the 
inmate, "Now that we know your problem, please write us and tell us that you 
want us to handle it so that we have a written complaint." It is a technical 
thing that does not have anything to do with federal jurisdiction. 


Mr. Bossy: I wanted to ask a question, dealing more with our own 
ministries here. It is in general terms. When the initial complaint comes to 
you, subsection 19(1) says that before investigating any matter, you must 
notify the ministry that you are going to investigate. I would have to assume 
there is a considerable amount of preliminary work. What is the length of time 
from the original complaint to when you have concluded, "We will notify the 
ministry we are going to conduct an investigation?" You take everything at 
face value as you get it, but then you must be able to make a determination 
whether it is a legitimate complaint and whether you should proceed to get 
into the position of a full investigation. What is that length of time, or did 
I miss those figures somewhere in the statistics? 


Or. Hill: We do not have the figures. We can get them for you. 


Mrs. Meslin: We have a figure for 1987-88, just to give you some 
idea, if that is all right. It is approximately 64 days. 
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Mr. Bossy: In reality, for you to prepare to notify the ministry, 
would take in the area of 64 days. 


Mrs Meslin: That is right. 


For instance, very often, someone will telephone in a complaint and then 
send in the complaint. When we see the complaint sent in, it is not clear to 
us specifically what the problem is so we may have to do quite a bit of 
communication—go to see the person or write to him or have him clarify what 
it is. Time runs, and we look at it from the moment it is a jurisdictional 
complaint and comes in to us until we send out that 19(1). What are all the 
preliminary problems that we must look at before we notify a ministry? In many 
instances, it may just be that we are clarifying something before we send it 
to the ministry because we like the ministry to have a thorough understanding 
of what the complaint is going to be. 


Mr. Bossy: Using that, what I am trying to compare here is your 
preliminary work taking approximately 64 days with the days that it takes for 
a response to work that you have already done, so they would practically 
repeat what you have done before they would respond to you, so the days do not 
vary that much when it is ministry people doing it and then responding to you. 
As you are preparing, they are preparing. 


Mrs. Meslin: There are many reasons for delay by a ministry in 
responding. With some things we can say they are just not looking at it, but 
in many instances, it may be a complex legal issue that they have to get legal 
advice on. They may have to get files from regional offices, etc. 


Mr. Bossy: But you quote those in the "other." With regard to the 
Treasury and the Ministry of Economics, under "other" it is 80 days, but 
generally it is 66 days. That is page 2 of Jennifer's paper, and again in the 
case of even down below here, the ministries that were quoted, and then it 
says "other." Again, it is in the top bracket. 


Mrs. Meslin: But "other" only means those that we do not have a code 
for. When it says, for instance, "Ministry of Treasury and Economics," that is 
a particular code for our computer. “Other" may be one of the agencies within 
that ministry that we do not have a code for because we get so few cases it 
does not pay us to do it. 


Madam Chairman: Thank you, Mr. Bossy. I just had one point of 
clarification. When you mentioned that when people from correctional 
institutions call you, that is an outside jurisdiction. Then later they may 
write in, and then it is inside jurisdiction. Are you going to make some 
counting so that they are not recorded in duplicate, so that a call anda 
letter written in may not be recorded as two complaints in to you? Do you know 
what I mean? If people call in, there is an outside jurisdiction complaint. 
Then if they write in, follow it up with a letter some time after that and now 
it is inside, will you be able to move that to the inside jurisdiction 
complaint, or will it be recorded as two complaints? 


Mr. Brookwell: We looked into that and, on average, it is about 10 
per cent repeats. The work that is required to try to separate them does not, 
at this point anyway, justify going to that length to try to subtract those. 


jurisdiction complaint by telephoning in, either you have been able to solve 
their problem by telephone or only 10 per cent of those people follow up in 
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writing. In fact, there are 90 per cent that are not being serviced at all. 
Which is it? 


Mrs. Meslin: It is not that they are not being serviced. 
Mr. Brookwell: They do not follow up. 


Mrs. Meslin: The 90 per cent is the kind of thing either that needs 
a referral or where we tell them they have not done all of the steps they have 
to do within the institution even; so they are getting an answer. It is for 
those people who raise a problem with us that looks as though we are going to 
have to look more deeply into it that we say, "Please write and let us know 
that you want us to do this formally and we will do it for you." 


Mr. Brookwell: I am not sure that everyone will be seing John 
Kinley's report, but on page 29 of the report, in the second paragraph, that 
problem is addressed and the figures for 1986 and 1987 are indicated. It is 10 
per cent, 170 instances of telephone calls followed by a written complaint. 


Madam Chairman: OK, great. Would anything have been done with the 
outside jurisdiction complaints? If someone calls in by phone and makes a 
complaint, is there any instance where it is able to be solved even though it 
is outside jurisdiction? 


Mrs. Meslin: Oh, sure. It just means, though, that in terms of a 
full-blown investigation, our legislation does not allow us to do a full-blown 
investigation on the basis of a telephone call. But many people who are 
calling in need some help that can be done for them by telephone without any 
kind of formal investigation. 


If you look at some of our statistics, it seems to take a long time for 
us to handle what is outside jurisdiction,, and that is because in many 
instances we will be doing some preliminary step. If a person calls and says, 
"T did not get my unemployment insurance cheque," and he does not seem to 
understand how to go about doing it, our officers may very well phone 
Unemployment insurance and put them in contact with the person, so that 
something is always being done for these people. It is just not a full-blown 
investigation. 


Mr. Brookwell: Just to add to what Mrs. Meslin said, page 17 of the 
annual report breaks down the outside jurisdictional complaints by 
"Information Provided," "Inquiries Made" and "No Action Possible." You can see 
quite clearly that we actually do make inquiries and, on occasion, we resolve 
problems in about 20 per cent of the cases. What we hope to do in the future 
is to break that inquiries made category into two categories where we just 
make inquiries and also where we facilitate a resolution of the problem. 


1100 

Mr. Lupusella: On page 14 of your final report, volume 1, under 
labour and Workers' Compensation Board, you mention that in 1986-87, you 
received 352 cases which were within jurisdiction. We are talking about the 
Workers! Compensation Board. 


You received 687 outside the jurisdiction. The question I would like to 
ask is what type of problems related to the Workers' Compensation Board are 
coming to your attention, being outside of your jurisdiction? Would you like 
to give an example for us to understand the process? 
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Mrs. Meslin: Most of them are people phoning us about a WCB 
complaint, who have not gone through the appeal proceedings. They phone us. 
They have a complaint and we say, "Have you done all these things?" and they 
say no. We say, "Do them and then come back." That is outside jurisdiction. 


Mr. Lupusella: OK. I got the initial impression that there were 
people living in Ontario, for example, and the accident took place maybe in 
Quebec or British Columbia or you name it. I was a little bit misled by the 
number . 


Mrs. Meslin: No. It is far more similar to the one I told you. 


Mr. Philip: I wanted to do a follow-up in terms of a delay that I 
was somewhat concerned about. Uunder the Ombudsman Act, under section 20, you 
have the right basically to require the production of documents, etc. 


The court case against the Ontario Labour Relations Board in the 
conclusion says-—maybe you will have some staff who may want to elaborate on 
this—in the last paragraph, “Having regard to the provisions of these two 
statutes, it is sufficient to conclude for our present purpose that the extent 
to which the Ombudsman may compel production and obtain information in any 
case will depend on the nature of the evidence sought considered in the light 
of section 20 of the Ombudsman Act and of the provisions of the Labour 
Relations Act"—that is the secrecy provisions I assume you are talking 
about—-"designed to maintain the secrecy of matters before the board." 


Is this still a major problem that you are having, the use of secrecy 
provisions in certain statutes or the use of the secrecy provision in the 
Freedom of Information and Protection of Privacy Act with other ministries? I 
know that MPPs are having this thrown at them, that they have to give 
authorizations and all this kind of thing. It simply delays our dealing with 
cases. I am wondering if you want to elaborate any further on the labour 
relations situation or on other ministries or agencies or governmental bodies 
that may be using secrecy provisions to delay responding to you. 


Mr. Zacks: If I can respond to that, on the labour relations case, 
as I mentioned the other day, we do have one case currently outstanding where 
the labour relations board has raised one of the secrecy provisions in the 
Labour Relations Act to deny us information we believe is relevant to the 
continued investigation of a complaint. We are currently dealing with that 
case and attempting to get that information through our legislation. 


In general, this problem does come up from time to time in investigating 
complaints and we resolve them on a case-by-case basis without having to go to 
court. We decide either to specify specifically what information we need and 
we obtain it, or we review our requirements and decide it may not be necessary 
at all to get it. But the information was asked for in the general aspect of 
investigation, but we believe we could continue without that specific 
information. So it has not actually been raised. You may recall that it was 
raised in one of the issues with the public trustee, but that has been 
resolved. We have achieved sort of a concordance on how we are going to 
proceed. 


I would not say that freedom of information is becoming a problem, but 
it is raised from time to time with various ministries. The issue is being 
raised with us. We do get various officials raising freedom of information 
concerns. My understanding of the Ombudsman's role in freedom of information 
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is that the intention of the Ombudsman is to get the same information he has 
always been able to obtain under his legislation. The intention is not for 
freedom of information to be used as a device to deny us access. 


A very recent example is an issue that occurred at one of the 
correctional facilities where a memo has been distributed to all 
superintendents from, I believe, the deputy minister's office or one of his 
senior officials. I have not seen the memo, but my understanding is it is a 
list of various agencies, the Canada Employment Immigration Commission and the 
Canada pension plan. The Ombudsman is included in the list as well. It raises 
freedom of information as an impedement to giving us information. Certain 
information should not be given to us. 


I have had discussions about this memorandum with the legal director at 
the Ministry of Correctional Services. He and I are essentially in agreement 
that the intention is not for the Ombudsman to be denied information, so that 
problem will likely be resolved, but we are monitoring it closely. If it does 
present a problem, then it will have to be raised in a more formal way through 
the Ombudsman and the deputy minister. 


Mr. Philip: Where my staff has been frustrated—and I think we may 
have resolved the problem—is with family benefits. You know, you call up. My 
staff has better things to do than to invent information on Mrs. Jones and 
call up about her case. Obviously, they have the authority to inquire into her 
case or they would not have the information to begin with. When you get some 
bureaucrat then simply saying, "Unless I get an absolute discharge from the 
complainant, we cannot look into this case." What you are really saying is, 
"We are going to delay the case for another week." When there are kids who do 
not have food on the table and you are trying to resolve where the cheque is, 
it really is preposterous to use this kind of dodge. 


Mr. Zacks: I could make a suggestion that when the bill comes up for 
review, there is a long list of bodies that are more or less exempted from the 
personal information requirements: the Ombudsman, the commissioner, the 
Provincial Auditor and many others. You might try to get MPPs included in that 
list so that you would be able to get personal information. 


Mr. Philip: That is a good suggestion. 

Madam Chairman: An excellent suggestion. 

Mr. Philip: In case any of us forget, I am sure you will remind us. 
Mr. Zacks: Not everybody is the opposition at one point or other. 


Mr. Philip: If we do not resolve things, you know where they 
eventually end up. 


I just wanted to ask a question of Dr. Hill. These statistics are 
interesting but they basically do not give us a feeling as to how much time 
you and your staff are giving in terms of the broader picture, namely-~-you 
have used the word—systemic problems. I am wondering, are you still of the 
view that this is a major responsibility of the Ombudsman, not just to stick 
your thumb in the dyke and solve individual problems, but to look at systams 
and see where those patterns are and try to resolve them? 


Ont Hel yes: 


emcees 
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Philip: You have done a major systemic study of the Workers ' 
enka eo Board. What are some of your other priorities? Where do you see 
that the next Ombudsman should be headed and looking? 


Dr. Hill: We did one in Timmins, for example. We did the one on 
psychotraumatic problems in the Workers' Compensation Board. My emphasis has 
been and will continue to be to do systemics wherever we feel they should be 
done, even with our limited resources, and they are limited in terms of the 
research that is required generally. To carry out systemic investigations 
requires time, research and statistics. 


As you pull your investigators and your top people off of your cases, it 
does eat up a fair amount of time. Nevertheless, I still think systemic 
investigations are worth doing and should be done when needed and called for. 
When I am advised by my staff that systemics are needed in a particular area, 
I try to do it. . 


1110 


Mr. Philip: I will let your staff read Hansard and I will just take 
a moment on this to emphasize that I think that perhaps a systemic study 
should be done into the labour relations board. Let me give you a concrete 
case. 


The Teamsters applied for certification in September1984. The decision 
did not come down until March 1988. Now the employer is contesting who was an 
employee at that time and says he cannot provide an accurate list of who were 
employees. The Teamsters have to provide a list by May 16 of whom they say 
they signed up. 


The chances are that it will go to another hearing. I am told by labour 
lawyers I spoke to this morning that if you go down on a Friday and do not get 
a certification, if it is contested, you can wait one month at the labour 
relations board to have even a hearing date set by the registrar. That hearing 
date then is likely to be in another six or eight weeks from that time. 


When you are dealing with a union that is standing by not knowing 
whether it is going to represent these workers or not, you are talking about 
increased costs to the workers and you are talking about more instability in 
the workplace and probably extra tensions that may well lead to more conflict 
between the union and the employer. 


I am told that while the particular Teamsters case may be an unusual 
one, there is one that is almost as bad, which is the Retail Wholesale and 
Department Store Union's application for the certification of Yellow Taxi in 
Hamilton. It just seems to me that there is a problem there and that the 
problem is still existing, notwithstanding all the excuses that may be given 
by them. 


Dr. Hill: On the whole question of delay, let us see what my staff 
says. Eleanor is saying that we do systemics on the basis of complaints to us. 


Mr. Philip: Well, you just got a complaint. 
Or. Hill: All I can do is take this under advisement, see what our 


staff has to say on how long it has been taking us to handle these things and 
perhaps get back to you. Not that particular one. 
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Mr. Philip: Thank you. 


Madam Chairman: Mr. Philip, we have automatically moved into the 
issue of response time by government organizations. The memo sets out response 
to subsection 19(1) letter to 19(3) and to section 22. Are there any further 
questions from the committee on that aspect? 


Mr. Lupusella: I would like to make a comment. 


Madam Chairman: A comment on the delay time or a comment on a fellow 
member's comment? 


Mr. Lupusella: An editorial comment in relation to what Dr. Hill 
told us. First of all, you have to receive the complaint, but most of all the 
issue must be settled before the labour relations board in order for you to 
initiate an investigation. 


Therefore, the example which was just brought to your attention is the 
worst example to the debate because the issue is before them and is not before 
you, even though you are going to get a complaint from the union about delay 
or bad tactics which are used. You cannot get involved because the issue is 
not settled before the labour relations board in order for you to get involved 
in the issue. Am I correct? 


Dr. Hill: Yes, I think you are. But I think he was referring 
basically just to the general problem of delay, which we could look at if it 
involves complaints generally. On that basis, we could get involved. 


Mr. Lupusella: Not on the issue per se? 


Mr. Philip: You would agree, I am sure, that you can look into why 
there is a major delay notwithstanding the merits of a case. That, in fact, is 
what Dr. Hill has been doing in this particular case, Mr. Lupusella, which you 
seem to be so ill informed about. ; 


Mr. Lupusella: You have brought to our attention the worst example 
of something which is before the Ontario Labour Relations Board. The delay has 
been caused by something that was not brought to the attention of the Ontario 
Labour Relations Board by the employer. So there is a problem there which must 
be settled before the Ontario Labour Relations Board. I do not understand, for 
something that is clearly requested by the board, that to submit~-— 


Mr. Philip: I am not going to argue with Mr. Lupusella. 
Mr. Lupusella: You do not have to. 


Mr. Philip: He asked much better questions when we were writing them 
out for him. 


Madam Chairman: Thank you, Mr. Philip. Tit for tat there. 

Since nobody wants to ask questions on the delay in responses, the 
chairman will ask a question in this area. I note that the response to 
subsection 19(1) appears to be anywhere from 14 days to 97 days, but when we 


get into subsection 19(3) and section 22, we are into about 131 days. 


Mr. Lupusella: Next time, insult yourself, Mr. Philip. 
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Mr. Philip: Why are you in such a bad mood? Have you got no senior 
citizens to beat up this week? 


Mr. Lupusella: When you are telling me-— 


Madam Chairman: Mr. Lupusella, could we get on with what we are 
discussing? Why do you two not go and discuss your problems out in the hallway 
and we can continue with the committee's work. 


Mr. Daigeler, did you have anything to say or were you just caught? Send 
it to the Ombudsman. 


Mr. McLean: Excuse me, Madam Chairman, maybe you could bring me up 
to date as to just exactly where you are? 


Madam Chairman: I will tell you where I am, Mr. McLean. 
Mr. McLean: What page are you on? 


Madam Chairman: We are on the memo that is before you, which has 
been written by Jennifer Wilson. We are on what I consider to be the last part 
of our deliberation on this issue. We are dealing with government organization 
response time. There has been some questioning along this line. I was just 
going over it and noticing that the delay time in the subsection 19(3) letters 
and the section 22 letters in response is sometimes in excess of 200 days. I 
was just wondering what you thought of that. 


Mrs. Meslin: I would like to make a comment. I notice that in this 
report although the days are stated, the number of cases involved is not. So 
you have a little bit of a distortion. If you look at page 2, under Ministry 
of Agriculture and Food, beginning farmer assistance review committee, 84 
days, that involved just one case, as did the next one, the farm products 
appeal tribunal. It is a little bit difficult to try to respond. 


It would be easier if the members could look at which of these agencies 
had many cases where there was a large delay in the ministry's response time. 
For instance, you mentioned 235 days in subsection 19(3). That is the 
Inflation Restraint Board, and that was just one case. 


Madam Chairman: Obviously, they are not aware of the Ombudsman's 
procedure as well as others that might—- 


Mrs. Meslin: It may well be. That is true. It may well be that if it 
is an agency that has not dealt with us before, the whole process throws them 
into a bit of a tailspin until they figure out what they are supposed to do. 


Mr. Daigeler: Since I do not happen to have the benefit of previous 
discussions on this matter, could someone perhaps clarify for me what this is 
all about in terms of response time? Does that mean you write and then you 
receive a letter back from the ministry or a solution to the problem? What do 
you mean by response time? 


Second, what is the difference beween one, two and three? Is this 
cumulative? The first letter takes 47 days and then after that comes the 
hearing and it takes another 160 days or whatever? What does this document 
really represent? If somebody could explain this a little bit, I would 
appreciate that. 
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Madam Chairman: Mrs. Meslin, I will leave this with you, but the 
third point perhaps is even how long it takes you, in the interim, to respond 
to them. We do not have any of that either. If you could, would you respond to 
Mr. Daigeler's question? 


Mrs. Meslin: Mr. Daigeler, first of all the difference between one, 
two and three. One is our notification to the ministry that we are about to 
start an investigation. In that notification, we outline the basis of the 
complaint so that they understand what it is we are going to investigate and 
we ask them to respond. If it is, as I said, an agency that has had nothing to 
do with us, it may take them a while to understand what that means; whether it 
just means, come ahead and look at all the information, that is the response, 
or whether it means, we have read the complaint and we would like to give you 
the reasons why and a complete answer to the complaint. It might mean 
something else. The first one is a notification. How long does it take for the 
ministry to respond to that preliminary notification that we are going to 
investigate? We have not started anything; we just tell them what the 
complaint is about. 


Mr. Daigeler: By that do you mean substantive responses? 


Mrs. Meslin: No, any response. That is how long it takes for them to 
write back to us after they receive this notification. 


Mr. Daigeler: I am asking this question to compare it to the 
response time that we have ourselves. I guess it is comparable. 


Mrs. Meslin: Number 2, section 19(3): After we have completed an 
investigation, we send the ministry tentative recommendations and conclusions 
and that is the response time that they have to those tentative 
recommendations. 


Number 3 is our final report. We issue it with final recommendations and 
it is the response time from the ministries to that. 


Mr. Daigeler: What does it all add up to in term of months? 
Mrs. Meslin: Depending on- 


Mr. Daigeler: Usually, I would say around six months or so. Is that 
what I am looking at here? 


Mrs. Meslin: We have given the committee averages and we have said 
that, I think, it is about a three-week response. Just a minute. I think I 
have it. I think we are saying about four weeks for a section 19(1) response, 
closer to four months for a section 19(3) response and something like three 
and a half months—these are averages of course—-for the final report, the 
section 22. 


Dr. Hill: I might add, we do not sit back idly and wait for them to 
respond. If the times come up, we write them, we call them and we cajole them, 
and it is difficult, especially when they know that you can not put them in 
jail. You cannot do anything that is really punitive to them. We have to call 
on their goodwill, but we go after them and keep going after them. We just 
have to wait until those government agencies decide to write back to us. 
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Mr. Daigeler: I must say, in defence perhaps of the government 
agencies, I notice that just the mail, the mere delivery, usually takes one 
week to get there and one week to come back, and that is within Toronto. So 
you already have two weeks there. If you go outside Toronto, you have another 
two weeks. You have four weeks just for delivery. 


Madam Chairman: Any further questions? Mr. McLean? No. 
Mr. McLean: No. The morning went very well. 


Madam Chairman: I am glad you think so. I do not think I have any 
more. Good. I think that we have concluded our questions on the statistics 
part, and we thank you very much for preparing the information for us. 


We will not be meeting as a committee next Wednesday morning but we will 
be meeting’the following week. You will have in your boxes next week the draft 
report of the committee. I would appreciate it if you would take the time that 
we would normally meet to review the draft report and be prepared in two weeks 
time to come with good recommendations, anything that you feel is missing from 
the draft report or any additional information that you would like to add to 
it. We will not meet next week, but we will meet in camera in two weeks’ time. 
Dies Ha bie 


Dr. Hill: I do not want to sound like a record, Madam Chairman, but 
I would just say once more that anything you can do in your report to push the 
idea of a federal ombudsman would greatly assist our work and assist the work 
of this committee because, as I said before, we are spending a lot of time 
handling federal things, for people who really need help, that we should not 
be handling. A federal ombudsman is absolutely needed. 


On the provincial level, all ombudsmen have come together to meet on 
this and they have all agreed that this is one of the things there is no 
contention about. Again, we would appreciate any assistance you can give us in 
your report with respect to a federal ombudsman. 


Mrs. Meslin: Madam Chairman, will you require our presence in two 
weeks, or will it just be for discussion of the report? 


Madam Chairman: It will just be discussion of the report of the 
committee in camera. Your attendance will not be required, although I am sure 
Catherine Evans will be in contact with you over the next little while if she 
needs any information. 


We will meet in two weeks. 


The committee adjourned at 11:26 a.m. 
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ANNUAL REPORT, OMBUDSMAN, 1986-87 


Madam Chairman: OK, we will call to order. If you gentlemen could 
please come to the table, I would appreciate that. We are so pleased that all 
three of you were able to attend this morning. I understand that you have 
contacted my office and are ready to explain or set out some guidelines or 
ideas of what you in the ministry are prepared to do to solve this case, or 
attempt to solve this case, in the next little while. 


Mr. Posen: I sincerely regret the circumstances in which I and 
members of my staff are appearing before you today. I want to assure you that 
it is the policy and practice of the Ministry of the Environment that its 
staff will attend at any meeting when requested by a standing committee of the 
Legislature or to make alternative arrangements acceptable to that committee, 
will respond promptly to any request from a standing committee for information 
and will live up to any commitments given to the committee within the agreed 
time frame or seek alternative arrangements acceptable to the committee. 


Unfortunately, the ministry's record with regard to the file before you 
falls considerably short of its stated policy and practice. Most regrettable 
is the failure of Mr. Jackson and myself to appear before the committee on May 
18 in response to Mr. Decker's letter of May 4 to Mr. Jackson. The mail log in 
the legal services branch does not indicate receipt of this letter. The mail 
log in my office records that my copy was received on May 6. However, my staff 
did not notice that I was included in your request. i 


Mr. Decker's letter of May 18 to me has provided the occasion to review 
the recent history of this file in terms of both substance and process. I have 
used this opportunity to discuss with Mr. Jackson and others the sequence of 
events which has brought me here today. We have agreed that our performance in 
this regard has been unsatisfactory and for this we sincerely apologize. The 
Ministry of the Environment sets high standards for its staff and expects them 
to achieve a high standard of performance. For my part, I have reminded those 
involved of our policy and practice with regard to committees of the 
Legislature and of our strong expectations of them. I am confident that this 
situation will not be repeated. 


Finally, with regard to the substance of the issue before you, I wish to 
inform the committee that revised terms of adjudication for the claim for 
interest have been prepared and will be sent to [name withheld] later today. 
It is indeed unfortunate that so simple a matter has taken us so long to 
accomplish. 


Madam Chairman: Yes. There was reference there to a company's name. 
Could you have that deleted from the record, please? I forget what we were 
using, but I think "the company" would be appropriate. 


“We accept your intention that you had intended to comply with what we 
had said. We were not here last week, but it was brought up in Hansard 
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reporting that it was estimated it would take about a week to commence this 
process, and I believe that was at the end of February. We did have other 
correspondence that actually did not come to your attention, but one dated 
April 13, 1988 was addressed to Mr. Jackson. The subsequent correspondence 
which ensued because of a lack of reply to that one, which was the May 4 . 
correspondence which you were duplicated on, and then, of course, the May 18. 
So there has been a considerable amount and we would just like, if anything, 
to bring it to your attention so that this does not occur again. We appreciate 
the efforts that you have undertaken in the last week. 


Mr. Bell: Mr. Posen, can you give the committee, I guess I better - 
call it a commitment, with a time frame as to when the matter will, in terms 
of what is required to set this arbitration process in motion? 


Mr. Posen: OK. ry 


Mr. Bell: Let me finish. Back on March 1, and I am sure you have 
reviewed the transcript, there is a description by Mr. Jackson of the matters 
that are required; first being the offer presented. We discussed a time frame. 
That could be drafted and submitted or served on the party in question within 
a week. Can we have that same commitment for now? 


Mr. Posen: In response, we have, in the circumstances, just squeezed 
the time frame. The letter that will be going to the claimant in this regard 
suggests to him that an independent adjudicator be appointed from outside the 
civil service to adjudicate whether interest should be made payable on the 
principal awarded originally. If the answer of the adjudicator to this 
question is in the affirmative, then the rate and the amount should be 
determined by the adjudicator. aa 


There are three names provided to the claimant to consider as the 
adjudicator in this case so that as soon as this letter is received I think we 
can handle the case relatively expeditiously, depending on the response that 
we receive from the claimant. It is my understanding that the offer of 
adjudication and the naming of an independent adjudicator is the course of 
action that was recommended by the committee. 


Mr. Bell: Further as we discussed on March 1, will you, on behalf of 
the ministry, undertake to keep the committee, through the Office of the 
Clerk, advised of all developments as they occur? 


Mr. Posen: Certainly. We will be happy to copy you on the 
correspondence and to provide you with reports on any oral conversations that 
there are in this regard. 


Mr. Bell: That is probably the best process. 


Mr. McLean: I just want to say that I really hope we do get on with 
this because it has gone on far too long. I am very disappointed that 
commitments that we had previously from Mr. Jackson were not followed through. 
If you were in the position of the people who are asking for the adjudication 
to be done, you would certainly want it done yourself. I know that they do, 
and I know that you would. All I am saying is I just hope that it can be done 
as expeditiously as possible, that the claimant has a fair and just hearing - 
and the matter will be resolved. How long do you think it would take to have 
the adjudicator appointed and will there be a waiting period after they accept 
whoever is agreed to? 
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Mr. Posen: I think there are three names provided. Assuming that 
this offer is accepted and one of them is chosen, it is just a question then 
of finding a time that is mutually acceptable to the adjudicator and the 
claimant. We will be available at any time that is mutually convenient to them. 


Mr. McLean: Have you been in this position before? Have you ever 
done any of this before? I am just curious as to how long the whole process is 
going to end up taking. 


Mr. Posen: Mr. Khoorshed was one of the solicitors in our legal 
services branch. 


Mr. Khoorshed: Actually, I was involved in the original hearing of 
this matter. As far as the time period is concerned, I think the basic concept 
can be accommodated in one day. There should be no reason why it should go 
beyond a day, but that is also left to the counsel for the claimant. 


The other factor is the availability of the specific adjudicator chosen 
by the claimant. I cannot be certain as to a particular date, but I do not 
anticipate, in the case of most of these people, any great difficulty in 
obtaining that. If it is not on this particular date, it would be in another 
week. 


Mr. McLean: Would you be looking at two months in total for the 
whole process to be concluded? 


Mr. Khoorshed: Apart from any frine period that the claimant Hels 
require, I should have absolutely no difficulty with that. 


Mr. McLean: There is not Ais more that I can say. The fact is it is 
moving ahead and I am disappointed that it is taking so long. I know we all 
are. It is unfortunate we had to call you back to do it, which you have 
indicated in your opening statement. I just hope now that we can get on with 
the process and get it done. 


Madam Chairman: I would also just make a comment that if the 
claimant does choose an arbitrator and if it seems like an unreasonable length 
of time before the arbitrator they have chosen will become available, then I 
would suggest that you give the claimant the alternative of going to the other 
two, because time may be of the essence at this point for the claimant. If it 
seems like an unreasonable length of time, three or six months, before this 
person becomes available, perhaps the claimant should be given an opportunity 
to choose another. 


Mr. Posen: Agreed. 


Mr. McLean: I just want to let you know that I will be in touch with 
the claimant and I will try to keep him informed. I will be finding out where 
the process is and how it is moving. I do not want to go through what we have 
gone through in the past. 


Madam Chairman: Anything further? Great. Well, thank you very much 
for coming this morning. We really appreciate that. We look forward to not 
seeing you again in the near future. 


Is there anything else on the report for the record before we go in 
camera? 
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I am just going to put the subcommittee report on the record, if you 
could hold on a second. OK, go right ahead. 


Clerk of the Committee: The subcommittee on communications from the 
public met this morning and considered three cases. With respect to Mr. and 
Mrs. S, the subcommittee, after reviewing the file, agreed that the 
Ombudsman's investigation was thorough and adequate and declined to take 
further action. 


With respect to Mr. M, after reviewing the file the subcommittee was 
advised that the Ombudsman had performed a certain additional task that the 
subcommittee had requested the Ombudsman to do. The subcommittee is now 
satisfied that the investigation was full, thorough, and complete and declines 
to take any further action. 


The subcommittee directed the clerk of the committee to obtain certain 
additional information from one complainant, and that matter will be brought 
before the subcommittee at a future meeting. 


Madam Chairman: Although you do not have any of the specific details 
of the cases, is there any comment on any of those decisions? We hope to 


include a condensed version of that in our draft report. 


Yes. OK, well thank you very much. We will put that in the report so it 
is updated. 


We have a number of other individuals who have come forward, but there 
is still a lot to prepare before they can be considered. 


Is there anything else before we go in camera? Everybody is so quiet 
this morning. Wakey, wakey. We will go in camera now. 


The committee continued in camera at 10:23 a.m. | 
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Madam Chairman: I call this meeting to order. Today, as I have 
discussed with many committee members, we are just going to deal with 
organization. 


We now have approval for the budget we submitted to the Board of 
Internal Economy. The expanded—jurisdiction hearings and the travel we 
indicated we wanted to do to complete the expanded—jurisdiction hearings have 
been accepted. We were a little up in the air as to whether we would be able 
to do that. That has been approved. 


In fact, our budget was approved in its entirety, with one amendment, 
and that was the international ombudsmen's conference in Australia. We had 
requested that the entire committee and two staff attend that in October. The 
Board of Internal Economy approved one member from each party and one staff 
member to go. That was the approval handed down by the board. Perhaps we can 
discuss that in particular later on in the agenda. 


First, for those who are not aware, our dates for the committee are the 
week of August 8, the week of August 15 and the week of August 22. That is 
three weeks, from August 8 to August 27, and the last week of September, which 
is the week of September 26. We requested four weeks. These are not the 
precise weeks we requested, but they are what were available for us to Sit, 
and we have accepted those. 


What I would suggest, and what we have discussed with the Ombudsman, 
should be the agenda for those weeks is as follows. As you are aware, the 
Ombudsman is tabling his annual report at the end of June. He will be prepared 
to deal with the recommendation—denied cases and anything that comes out of 
the report in the week of August 8. 


We have made him aware of some of the items that were in our report, 
which was tabled last Thursday in the House. Hopefully, his report will take 
into account some of the recommendations that we made as a result of last 
year's report, which he tabled. 


Mr. Philip: May I ask a question on that? I gather that is the long 
weekend, is it not? 


Madam Chairman: No. The long weekend is the week before that. 

Mr. Philip: Oh. I am sorry. 

Madam Chairman: We have a full week then. I would suggest that we 
start the Monday afternoon and proceed through. We will not have to sit on 


Fridays, if that is the way the committee wants it. 


Ms. Poole: Is it correct to assume that those hearings on August 8 
would be in camera? 
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Madam Chairman: No. Those are not in camera for the week of August 8. 


f Ms. Poole: Are they public hearings when somebody is contesting a 
decision of the Ombudsman and brings it to this committee? 


Madam Chairman: That is correct. 


Mr. Philip: No. They are not contesting the decision of the 
Ombudsman. We are examining when a ministry is contesting the decision of the 
Ombudsman. No one comes before this committee to say that the Ombudsman made a 
bad decision. 


Ms. Poole: I see. 
Madam Chairman: That is done by subcommittee in camera. 


Ms. Poole: Is the complainant's name protected so that that is not 
revealed at the time? 


Madam Chairman: That is correct. The parties who are before us are , 
the Ombudsman and the ministry which has denied the recommendation of the 
Ombudsman. There is anonymity in reference to all the persons. 


The only part that goes in camera is the actual decision-making process. 
That goes in camera. On most occasions, the committee can make a decision 
within half an hour. Sometimes it does go longer than that, as we have found 
out, but generally it is not so long. : 


Ms. Poole: Thank you. 


Madam Chairman: For about an hour or two hours on the Monday, our 
counsel will sometimes do a preliminary briefing before we commence. That 
would be in camera as well, but generally the whole week is open to the public. 


Mr. McLean: You say the week of August 8 you are doing cases here? 
Madam Chairman: Yes. 


Mr. McLean: What are you doing in the weeks of August 15, August 22 
and September 26? Do you have a schedule? 


Madam Chairman: I would suggest the cases for the week of August 8, 
towards the end of the week, if time permits, because my understanding is 
there may be only four recommendation—denied cases. So we may be able to get 
through those quite quickly. 


I would suggest towards the end of that week of August 8 and the week of 
August 15 we should meet with the Ombudsman and the ministries involved to 
discuss the areas of expanded jurisdiction, in their view, and the Ombudsman's 
dealing with that. The remaining part of the week of August 8 and the week of 
August 15 would be devoted to speaking with the ministries and the Ombud sman's 
office. 


The week of August 22 we should commence the hearings on expanded 
jurisdiction. In fact, if time permits towards the end of the week of August 
15, we might be able to get one or two days of hearings in Toronto, but I do 
not anticipate any travel the week of August 15. 
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Mr. McLean: That is great. You will be travelling in the week of 
September 26? 


Madam Chairman: The week of August 22 and the week of September 26. 
Mr. McLean: Yes, but mainly September 26 is travel? 


Madam Chairman: And the week of August 22. I would envision that 
most of that week would be travel as well. 


Mr. McLean: When did you plan on travelling to Winnipeg, Saint John 
and that area? The week of September 26? 


Madam Chairman: I would think that New Brunswick would wait until 
the week of September 26. For the week of August 22, I think as you will 
recall, the four other places outside of Toronto that were approved were 
Ottawa, London, Thunder Bay and Timmins. 


There is a natural hop from Thunder Bay to Winnipeg, but I think we have 
to contact the Ombudsman's office in Winnipeg to determine whether that would 
be a convenient week for them, first of all. Second, our assumption is that 
Timmins and Thunder Bay will be popular places for expanded—jurisdiction 
hearings to commence. But I think if we get a low amount of people requesting 
our attendance there, then we may very well not have to travel to those 
locations if there are a few. Perhaps travel for them to Toronto might be 
better. 


Mr. McLean: That is right. 


Madam Chairman: I would suggest that the week of August 22, if 
required, we would go to London, Ottawa, Thunder Bay and on to Winnipeg, and 
then leave something like Timmins and Saint John for the week for September 26. 


Mr. Philip: September 26 is Nova Scotia, did you say? 
Madam Chairman: New Brunswick. 
Mr. Philip: I mean New Brunswick. 
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Madam Chairman: So travel would be confined to the week of August 22 
and the week of September 26. The other two weeks would be in Toronto. 


Mr. Philip: Do I take it, then, that on August 15 we would start off 
with kind of a research briefing for a day or two? 


Madam Chairman: In fact, for the week of August 8, if we finish the 
recomnendation—denied cases within three days, we will have one more day. I 
would suggest we might commence the briefings then. We have three groups that 
are going to be briefing us. One is our own staff, the second is the 
Ombudsman's office and the third are the various ministries that touch on the 
three areas of expanded jurisdiction. Those will go in, in order, commencing 
whenever we finish the cases denied. 


Mr. Philip: I know this is not your problem, but it may be Diane's 
problem and mine; it will not be Carrothers's because he is on the standing 
committee on public accounts. There is a conflict there. I was planning on 
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having a substitute in here for recommendation—denied cases, because I am on 
the standing committee on administration of justice for eight weeks of 
hearings. The problem is that if you start your briefings in the week of 
August 8, it causes some problems for me. I do not know whether you are on 
both committees too and have the same problem, or are you just here? 


Ms. Poole: Actually I am just here as a substitute today so I will 
not have that conflict. 


Madam Chairman: Is your question in relation to this one or can I 
reply to this one first? 


Ms. Poole: I did not have a question. I think Mr. Philip just wanted 
to know whether I had a conflict with the justice committee. But I do not 
because I am not actually sitting on this committee. 


Mr. Philip: I am sure, if it is the wish of the committee to start 
the briefings on the week of August 8, as long as I have notice, then whoever 
is substituting for me here I will just send in to the justice committee for a 
day. Then I will come in. 


Madam Chairman: I think what we are looking at at the moment is that 
you know there may be a possibility of negotiation. Our four recommendations 
in that case may very well go down to three or two, or in fact stay at four. 
Our usual habit is two cases per day but that does not always occur either. 


If we start on Monday afternoon and we have the Ombudsman also do a 
summary of his annual report, there is a very slight likelihood that on the 
Thursday of that week we might be able to start into the expanded—jurisdiction 
briefing. It is optimistic, but if we are available and the Ombudsman and his 
staff are ready to go, then we would have to seize that opportunity. We do 
have only four weeks in all this summer. 


Mr. Philip: As long as the clerks keep in mind all of the players so 
that they can get us in the right position. 


Madam Chairman: Yes, but the primary briefings will occur the week 
of August 15. 


Mr. Bossy: I have some concern when I hear you say that we are 
sitting Monday to Thursday. 


Madam Chairman: Monday afternoon from 2 p.m. 


Mr. Bossy: You are allowing travel time for those people who are at 
a distance, and the same thing on Thursday? 


Madam Chairman: That is correct. 

Mr. Bossy: Because we have always had at least the opportunity that 
we did not have to come up. In my case, if we have a morning sitting, I would 
have to come up on Sunday. It is bad enough to be away, but we have not 
experienced that before. So at the earliest it would be 2 p.m. on Monday and 
at its latest, 12:30 p.m. on Thursday? 


Madam Chairman: No, I would suggest 4 p.m. or 5 p.m. on Thursday. 


Mr. Bossy: Then I have to look at a substitute for part of the week. 
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Otherwise, I would have to stay here until Friday. Most of the time, a lot of 
the meetings are set up to accommodate the people in the vicinity of Toronto, 
disregarding those at a distance. I think that has to be taken into account. 


Madam Chairman: Does anybody object to meeting Monday afternoon? 
Mr. Bossy: I have no problem with Monday afternoon. 


Madam Chairman: On Thursday, certainly we can expedite our business 
as quickly as we can and should not drag on unnecessarily; I think it will be 
a short day. I think meeting just on Tuesday, Wednesday and Thursday is not 
going to get the business we have on the agenda done in four weeks. 


Mr. Bossy: I would sooner take an extra week. 


Madam Chairman: We do not have an extra week. We want to deal with 
the jurisdiction problem before the Ombudsman resigns from his position. 


Mr. Philip: May I ask why the selection of those particular cities? 
Is there any particular rationale? I understand why you would want to go to 
London, Ottawa and Winnipeg, but are there other areas that have expressed 
interest? 


Madam Chairman: As I recollect, you and I were on the subcommittee 
that decided on these locations. Mr. McLean and Mr. Elliot, who is not in 
attendance, were as well. 


Mr. Philip: That was a long time ago. I just wondered. 
Madam Chairman: I think the solution was that we-— 
Mr. Philip: We needed something in the north. 


Madam Chairman: With Timmins and Thunder Bay, we felt it would give 
an east-west coverage. Certainly, we have to wait until we have the approval 
for that amount of travel or that expenditure, and we should wait and see what 
kind of submissions come in, but we have to firm ourselves to areas to start 
notifying people as to where we will be on what dates after we advertise and 
get responses. 


Mr. Bell: I have two matters. To address Mr. Philip's concern as for 
the briefing sessions, let me tell you what we are currently doing for you in 
the area of briefing. We are preparing and organizing materials for you which 
we will have available for distribution some time prior to the week of August 
8. If any of you have any time, you can review it beforehand. 


It will consist of a reorganization of the three basic questions that 
you put a long time ago: Should there be expanded jurisdiction? Is there need? 
If so, by whom? I think those questions have now distilled down to one 
revolving around the three areas of the children's aid society, public 
hospitals and HUDAC. 


The material will include an analysis of the Ombudsman's current 
jurisdiction, with an explanation of why he does not have the jurisdiction 
over the three, some description and analysis of the three areas, statutory 
and otherwise, so that you are able to determine their context before these 
hearings start. 
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There will be further materials, as best we can accumulate in the time 
permitting, from the other jurisdictions with which you are going to have 
discussions about how things are organized there, essentially a package of 
material that will give you a fairly good and thorough written briefing 
exercise. 


It is our intention, prior to the meetings of the week of August 
15—that is, with the Ombudsman and staff and with the ministries involved-—to 
take you through that material. We are not going to have a reading session 
together, but we will take you through it and highlight what is salient, etc., 
so that everybody has a concurrent insight and understanding of the various 
issues. 


Mr. Philip, if you miss that briefing session, I do not think it is the 
end of the world. You can always catch up. There will obviously be some 
overlap between what the ministry people tell you, what the Ombudsman tells 
you and what the material has told you, but there is nothing wrong in getting 
it from two locations. 


Mr. Philip: That is the first few days of August? 


Mr. Bell: My preference is to give you that briefing session as 
early as possible. If it is possible to do it on the Thursday of the first 
week, then I think that is when it should be done. The chances are, I think, 
fairly substantial that I will not be with you for any or a significant 
portion of the weeks of August 15 and August 22. I have some other commitments 
that I do not believe I can readjust. I will make myself available for the 
week of August 8, but I think those latter two weeks in August are in absence 
of counsel. I want to be available for you for that briefing session, because 
I think if I do a job there, then the need for me has been reduced. 
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The other thing we have done is we have already met with the Ombudsman’ s 
staff and will be meeting further with them to, if you will, give them 
direction on the type of briefing session they should be giving you and will 
give you. Needless to say, it will be more than the annual or biannual, "Let's 
have a meeting around my boardroom and have sandwiches and coffee," where we 
talk in very general and not substantive terms about what the Ombudsman' s 
office is. 


We have indicated to them that this committee will be interested to see 
really on a hands-on basis what that office is, how that office operates and 
how that office perceives it is going to be able to cope with any expanded 
workload respecting any or all of the three areas. You will recall that study 
Dr. Hill tabled a couple of years ago analysing the three areas. There was 
some statistical analysis and projection by the office of what additional 
workload would be created. 


I have told them I think that is a very conservative estimate, that in 
fact any one and certainly all of those areas will have a more meaningful 
impact on the current staff complement, etc. I have asked them to reflect on 
that and to address you on that issue as well. We are working behind the 
scenes. 


As for the ministry people, I take it you will want me and other staff 
members minimally to touch base with the people so that they have an idea what 
to address when they appear before you that week. I guess, Mr. Philip, if you 
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miss the one of August 8, if it happens then, there is no problem in catching 
up during the week of August 15. 


Mr. Philip: Do I take it that the ministry people are here to deal 
exclusively with the contents and not necessarily to give a position as to 
whether or not they favour extended jurisdiction? 


Mr. Bell: My preference would be to ask them to do it all at once, 
in terms of any explanatory matters that may be appropriate and necessary for 
you. Subject to your direction, rather than call them back again, we might as 
well get their positions out and known as part of your record to have for 
consideration, as appropriate, later. That is how I propose to raise matters 
with them. 


Mr. Philip: We are going out there to the public and asking people 
where they stand on extended jurisdiction. If we have a ministry come in and 
take a hard line against it, I do not know whether that in some way prejudices 
our hearings or whether it simply gives us the arguments of whoever is 
opposing it to throw out there to the groups advocating it and ask them to 
give a retort. I am open on that, but members of the committee might have some 
opinions on it. I am not quite sure. 


Mr. Bell: Then I will shut up. I would think if any of the 
ministries involved are in opposition and so state at the early meeting, it 
gives persons and institutions coming afterwards a maximum opportunity of 
knowing what that position is and of preparing their submissions accordingly. 
Also, the converse is true. If a ministry—for example, the Ministry of 
Consumer and Commercial Relations—-were to come out and speak favourably of 
the Ombudsman's jurisdiction over HUDAC, it would give those in opposition an 
opportunity. It really does not bother me. It has to come out one time or 
another before your hearings conclude, and the sooner the better I think. 


Madam Chairman: Any comments on that point from other members? Any 
comments about what we have dealt with so far, the scheduling and what we will 
be dealing with and how? 


Mr. Lupusella: I have a question about the scheduling. Was the 
scheduling decided by the subcommittee or was it a discretionary decision to 
set up these dates? 


Madam Chairman: The House leaders and the whips met and provided us 
with these dates. The initial request was set up by the subcommittee in that 
those who were on the committee were on at least two committees and we were 
trying to juggle the main critics from each party and their other obligations. 
For instance, Mr. McLean is the chairman of another committee, and we were 
trying to accommodate him and Mr. Philip, who is the chairman of another 
committee, so that they could, in most instances, attend both or have some 
obligation there. 


As it turns out, because Mr. Philip is on the standing committee on the 
administration of justice, which will sit virtually the entire summer, 
accommodation was not available. In fact, the weeks we asked for were not 
necessarily the weeks we received, and it was a matter of giving up one or two 
of our weeks or taking alternative weeks. That was negotiated between myself 
and the whip, as I think was done with other chairmen. 


There was a problem. The weeks we had requested in September had six 
requests for committees during those weeks, and they were not prepared to let 
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all of us sit during those weeks. So what was done was some accommodation just 
to find us some weeks to sit, in the end. 


Unfortunately that means, as I understand it, Mr. Lupusella, you have a 
conflict in our first week. It is unfortunate, but we were just not being 
provided with any other weeks. I think we have to make the best of what we 
have. 

Mr. Bossy: Two of the four weeks we have, really, we are travelling. 


Madam Chairman: That is right. 


Mr. Bossy: So as far as the decision is concerned, there is no 
problem in us occupying any part of this building for meetings. 


Madam Chairman: That is correct. 


Mr. Bossy: There was also discussion about whether we are going to 
the Ombudsman's office also for a meeting. 


Madam Chairman: The Ombudsman's briefing may very well be at the 
Ombudsman's office. 


Mr. Bossy: So that it is strictly to accommodate people. 


Madam Chairman: That is right. There are not enough people in the 
opposition parties to man all the committees. 


Mr. Bossy: That is what I have to assume. 


Madam Chairman: If they have six committees sitting simultaneously, 
it would not be possible to have one from each party, the bare minimum. 


Mr. Bossy: And some want to travel on each committee; is that the 
idea? 


Madam Chairman: Pardon? 


Mr. Bossy: Some want to travel on each committee so they are gone 
all summer travelling. 


Madam Chairman: That is an assumption that may be correct or 
incorrect. 


Mr. Philip: Certainly everybody is trying to get substituted on to 
the standing committee on the Legislative Assembly. 


Madam Chairman: The other thing is, I think we should perhaps go 
ahead with advertising immediately, as we had agreed during our sittings, 
which I believe was in every daily newspaper that is English and one French 
daily newspaper. I believe we are going to investigate doing it in one native 
paper as well, in the north. 


Mr. Lupusella: I have another question about the scheduling of 
travelling. When we go to Timmins, Thunder Bay, London or Winnipeg: — 


Madam Chairman: Do you have any suggestion? 
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Mr. Lupusella: No. My particular question is, are we coming back to 
Toronto, or are we going to be away for three or four consecutive days until 
we complete the scheduling of travelling? What kind of setup are we going to 
have? 


Madam Chairman: I think we are going to have to wait until it is 
arranged but, for instance, it would be better to go from Toronto to Ottawa 
and back and perhaps complete it in one day. On the others, Thunder Bay is a 
natural stop on the way to Winnipeg. Perhaps that way we could expedite our 
travelling: it would be a stopover; we would not return to Toronto. In fact, 
we would not only save money; we would save time. I think those details will 
have to be worked out. 


Mr. Philip: I suggest that in addition to the advertising, you turn 
out a press release on behalf of the committee over your signature, showing 
what it is we are doing, where we are going and when. Send it to the press 
gallery here and also to the local papers in Thunder Bay, Ottawa, London and 
Timmins—not Winnipeg—as well as some of the other northern newspapers, so 
that people up in those communities will get it twice. If they miss the 
advertisement, they may get the news story. It is free advertising for the 
committee. 
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Madam Chairman: Any objections to that by the committee? 


Mr. Bossy: Justa further question concerning content. I thought we 
had discussed earlier that there were jurisdictions and it was part of our 
inquiry to find out more about the jurisdictions where there happens to be an 
Ombudsman doing work. Is Quebec not a jurisdiction where there is some 
dissimilarity to what is being done in Ontario? 


Madam Chairman: I think that is why we selected Manitoba and New 
Brunswick, because they were dealing with areas that we are considering, but 
each was not dealing with all three areas that we are considering. In fact, 
each Ombudsman-— 


Mr. Bossy: So we have picked New Brunswick as one, and Manitoba. 


Madam Chairman: New Brunswick and Manitoba, because they were more 
in line with what we are considering; they had dealt with one or more of the 
areas we are considering. So we will set up some meetings and see when it is 


convenient for them to meet with the committee and discuss their experiences 
in the area of case load and perhaps the problems. 


The other thing is that I just wanted to inform the committee that I 
noted that the federal government, as many of you have probably been seeing in 
the newspaper, has referred to the fact that it is considering a federal 
Ombudsman. In fact, they were narrowing their scope, and I think it was 
introduced yesterday in the House of Commons, but to just bank charge it. 


I have sent along our Hansards, which recommended a wider scope than 
that, and said that we would be sending along the Ombudsman's report as well. 
LI received a response to that. I am not sure whether it answered my letter, 
but it said they would be looking forward to the report wherein we made that 
recommendation. 


Mr. Philip: Did you recommend me for the job? 
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Madam Chairman: No, I did not, Mr. Philip; but we still have the 
opportunity to consider that. 


Is there anything else? I have one more thing on our— 


Mr. Philip: There was one opportunity to cause another by-election, 
and you missed out on it. 


Madam Chairman: I will not touch that. 
Mr. Philip: Can we take that out of the Hansard? 


Madam Chairman: Is there anything else before we deal with the last 
item? 


Interjection. 
Madam Chairman: Take it off the television. 
Mr. Philip: I was only joking; I was only joking. 


Madam Chairman: Is there anything else before we deal with the last 
item on the agenda? Any comments, suggestions? I think today was just to get 
an idea of where we are going in those four weeks so that people can make some 
plans. Certainly we will be following up in more detail in written 
correspondence. 


The last item is the international ombudsmen's conference. As I 
indicated, the board did not accept our request for 11 members to attend the 
conference. We requested that the time away would be about 10 or 12 days, 
because the conference runs five days in length; it is from the 23rd to the 
27th, inclusive. It is one person from each party, and I would like to hear if 
there are any objections from the committee to choosing one person from each 
party to go ahead and attend this conference on behalf of the committee and 
report back to the committee on their interactions with other ombudsmen. 


Mr. Lupusella: I am going to appoint Mr. Bossy to go for the Liberal 
Party. 


Mr. Philip: I always think it is divisive in a committee that is 
nonpartisan, be it public accounts or Ombudsman, to divide it up that way. It 
often creates tensions within a party or among people who are assigned to the 
committee as to who is the most important person because of his portfolio or 
because of his responsibility. I know you did your best to make that argument; 
at least that is what you cleared with me. But, for the record, I think we 
should strongly argue that committees either send everybody—- 


Mr. Lupusella: Or nobody. 


Mr. Philip: —or not go this route, because it can be disruptive and 
divisive on the committee and it can be divisive among members of the 
committee of the same party sometimes. 


Ms. Poole: I am not sure I support that last statement, simply 
because it is far more cost-effective to have a representative from each party 


who can report back and be almost like a fact-finding mission. 


It certainly would be extremely expensive to send not only 11 members, 
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but also the clerk, for a 12-day period. While I am sure there would be many 
worthwhile things that would come out of it, I am not sure we could justify 
that expense. Also, I think the people have to know that we are managing the 
tax dollars wisely. Again, it is the appearance perhaps more than the reality, 
that we were being rather frivolous in sending perhaps 13 people for a 12-day 
period to Australia. 


I think the compromise is a very reasonable one. 


Madam Chairman: If I can just respond: First, the meeting with the 
board was about 30 minutes, and I think other chairmen were in there for two. 
We did address the question of whether a subcommittee-—-and since we did have a 
subcommittee that was working on a regular basis—attending this conference 
would be effective and nonpartisan in nature. I did draw to the attention of 
the board that the fact you have one from each party does not mean you have 
each party's view in the committee, in that we all do make individual 
decisions. I think it was the cost-effective factor that ended up making the 
decision, and there was some discussion on that way. 


They are prepared to revisit the question only to the extent that the 
chairman and three members from caucus go, but they are not prepared to 
revisit the question of more than one from each party. 


Mr. Henderson: I found myself agreeing with what Ed said and, 
actually, also agreeing with what Dianne said. I found myself looking for some 
kind of middle ground. 


I can see the argument for having a representative of each caucus so 
there will be an opportunity for feedback to each caucus. I do not think the 
only alternative is to send 13 people. There might be some kind of middle 
ground, and it might be possible to work something out on the basis that the 
committee would cover a certain chunk of the expenses and one of our other 
budgets would cover another chunk of the expenses, so that there would be some 
sort of equity. 


I agree with Dianne; I think sending 13 is a little bit excessive. I 
would certainly support the idea of sending the chairman and a representative 
of each caucus. But I would wonder if we could not reach a little further for 
a compromise. If you say they are not prepared to reconsider it, I guess they 
are not prepared to, but perhaps if we were to raise the question of 
alternative sources of funds from other budgets, they might be prepared to 
consider sending a few more. 


Mr. McLean: I guess the compromise that I can see being made is the 
fact that you could send the full-time members of the committee and no 
substitutes. Lots of time you will get three or four or five substitutes ona 
committee, and I am sure the same would happen and there probably would not be 
more than six or seven who would be going. 


I do not know whether you had indicated during your meeting with them if 
that would be a compromise or not, but perhaps that could be a compromise 
whereby the ones that can go are full-time members of the committee. 


Madam Chairman: I started with that position. We did not really 
start with 11 members. We started with those on the committee who could 
attend, with no substitutes. In fact, that was our first decision. It was 
recognized that substitutes would not necessarily be of advantage in this 
particular problem of dealing with other ombudsmen around the world; a 
knowledge of what we do was imperative. 
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Mr. Philip: Al, I think, is ready to show up on these kinds of 
issues. 


To me, the most cost-efficient way of spending tax money is in the 
professional development of the people who are making the decisions. When you 
look at the global budget, training MPPs is the most efficient way of making 
those people who are making the decisions, who are spending all these dollars, 
more effective. I say that as a former manager and as a former personnel 
trainer. It may be a training bias, but I really feel that ona committee that 
is nonpartisan—people from the same party will often have different views 
about a variety of issues—unless you get the whole committee to have a 
similar type of experience, then it is harder to get compromise and 
understanding, because the person who has had a particular experience can 
always say, "Well, if you had been in Australia the way I have been and had 
seen exactly what is happening there, then you would realize that I am right 
on this point, that point and the other point." 
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That is one of the arguments I have always made about MPPs. I have never 
been defensive about MPPs travelling to other jurisdictions or taking in 
seminars, because the public servants will often use these arguments. They 
say: "You don't really understand the situation, because we were there. We 
visited this. We talked to so and so." Unless the decision-maker has had 
similar experiences—if you look through the Hansards, the first Ombudsman 
pulled that on the committee over and over again, God bless his soul. He was 
successful enough in simply pushing down members of the committee who had no 
arguments against him because they had not had those experiences. 


If there is any way you can go back to the board and get something 
better than this—I do not know that you will—it certainly would be of 
benefit to the committee. 


Mr. Bossy: I have to agree with Ed. My feelings towards travel are 
different, because I have not known it to be that productive; it is an outing 
in most cases. We would be served nearly as well if we delegated the clerk of 
our committee to go there and put together all the information that is 
distributed and bring it back for us to look at. We would have more for every 
member than if just one person from each party went. 


I say that because I served on the standing committee on the Legislative 
Assembly, and we attended in Austin, Texas, where the state legislatures were 
meeting. It took everybody being there to be able to put together everything, 
to be able to draw conclusions of what their problems were vis-a-vis ours. 


Also, the committee was out there to gather information on freedom of 
information. That was one of our trips, which was a valuable trip. I felt that 
was. But every member needed to be there; we could draw conclusions, having an 
evening meeting of the whole committee while we were there, while it was all 
fresh in our minds, and start drafting a report of the trip. We do not see 
that enough—reports of trips, what really has happened during a trip. 


If we are going to have one from each party, I would just as soon not 
have anyone. The committee is established to function for a purpose here. 
Every person who serves on the committee should have equal status. At the same 
time, we are members in what we comprehend or what we feel towards the 
Ombudsman, because I am sure I do not feel the same towards the Ombudsman as 
Ed does. I am not comfortable with sending someone there to come hack ina 
biased, personal way to report back to the other members, and I say that. 
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Madam Chairman: If I can respond to one of your points: Indeed, this 
is a conference, but I think that the main reason for the committee's 
attending it is the fact that there are going to be ombudsmen from around the 
world at the conference, and other standing committees. It is not so much the 
information that will be handed out; it is the discussions which can ensue 
with these various individuals on an informal basis that will provide us with 
some indication of what is happening around the world with ombudsmen and with 
standing committees and the different roles that they have. 


Mr. Bossy: Should that be restricted to one person? 


Madam Chairman: It is not restricted to one person in this 
particular instance; it is one from each party, and there would be some 
obligation on them. 


Mr. Bossy: Yes, but that becomes one person within a party. 


Mr. Chairman: That is right. This is where it stands now. As I say, 
if there is a direction, I think to discuss the other budgets that might be 
available with the Speaker might be a good strategy to undertake with the 
parties. But I discussed it with various people on the board after this 
decision was made, and I can assure you that the subcommittee—just the 
chairman and three other individuals—was as far as they are willing to 
consider. 


This is the first time in recent years that they have considered travel 
as far as Australia, outside of Europe or North America, and they are not 
prepared to revisit the question at this time. They are setting precedents, 
and they are not prepared to set a precedent with an entire committee. They 
felt that since we did have experienced people on the committee, it would be 
fruitful to have some people go and attend. 


Mr. Henderson: I am wondering whether to put this as a motion, but 
for the moment I am just making it as a suggestion and inviting comments. I 
suggest we say something along the lines of a statement that we feel a fuller 
participation of the committee in the conference would be cost-effective and 
worthwhile, that we are prepared to consider alternative budgets so far as the 
funding is concerned and that we strongly request that they reconsider this 
decision and look for some more flexible position on the matter. 


Mr. Lupusella: If it will make it easier for you to make this 
particular point, I would like to bring to your attention that I exclude 
myself from travelling to Australia. 


Madam Chairman: I am sorry? 


Mr. Lupusella: I exclude myself from travelling to Australia; so do 
not consider me as part of the group. 


Madam Chairman: You and I can stay in Toronto together, Mr. 
Lupusella. 


Mr. Lupusella: OK. 


Mr. McLean: That is what I indicated earlier on, that when it got 
right down to it, if nobody was allowed to sub on the committee, you would 
still only probably end up with six or seven people going; so I would think 
that would be a fair compromise. 
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Madam Chairman: We may all make a miraculous recovery and we may end 
up with 10 or 11 out of 11, and I think that is what they are looking at. 


Timing is now becoming of the essence for this particular trip. The last 
day for registration was, in fact, March 15. They have extended this to now 
for the purposes of our committee. I think any longer delay would jeopardize 
the participation of our committee members and the possibility of arranging 
meetings with other delegations, so I think we have to press ahead. 


If you want to make it a formal motion, Dr. Henderson, I would certainly 
be prepared to put something in writing to the board that we would like fuller 
participation, but I think in the end, given that we may be adjourning in the 
next two weeks or so and we will not have the opportunity meet again, we will 
have to be prepared to take a position on this. 


Would you like to put that as a formal motion, about some kind of letter 
or presentation or opportunity to present to them again, although that may be 
very difficult, that we would request fuller participation in the committee 
and revisit the question of the full committee, with no substitutions, and 
that at present—Mr. Lupusella and the chairman are not going—we are already 
down to nine persons, and they should revisit that? But that is from three 
persons to nine. 


Mr. Lupusella: Mr. Bossy indicated that he will not be willing to go. 


Mr. Bossy: I would be willing to make a motion to sort of senda 
message to the Board of Internal Economy that— ° 


Mr. Philip: Why do you not canvass the regular members of the 
committee? Then you would have a count as to who would be willing to go before 
you go in with that proposal. You may actually get it down to six or seven 
anyway . 


Madam Chairman: I could undertake to do that, but if we are at nine, 
and we may know what we are doing later in October, at this date I think the 
alternative is one from each caucus attending. 


Mr. Henderson: Maurice has moved it. Did it include the idea of 
alternative budgeting? 


Madam Chairman: Mr. Bossy moves that in view of the decision by the 
Board of Internal Economy to restrict us to three people, the committee in its 
entirety travel outside this country or not at all; he further moves against 
attending the conference on the fact that we are restricted to serve, in other 
words, as the committee sees fit as a committee. 


Mr. Henderson: That is a different motion than I had in mind. I was 
thinking of taking what we have and trying to go for more rather than— 


Mr. Bossy: I will not be going, so I might as well put it on record. 
I will not go to Australia unless the entire committee goes. 


1100 
Mr. Philip: Let's take Dr. Henderson's motion first. 


Madam Chairman: Would you say that yours is a formal motion? Would 
you allow us to vote on Dr. Henderson's motion first? 
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Mr. Bossy: I did not catch his motion. 


Madam Chairman: My understanding is Dr. Henderson's motion was that 
we make a request in some form, probably in writing, to the Board of Internal 
Economy to request full participation by the committee in the Ombudsman's 
conference in Australia, look at more cost-effective measures of being able to 
attend and that they revist the question. There was no question of the fact of 
all or none, so that in fact we would re-entertain the question of a 
subcommittee going if in fact they did not revisit the question. The chairman 
would go about looking to see how many individuals would be able to attend at 
this time. 


Mr. Henderson: That is right. The idea was, along the lines of what 
Mr. Philip has said, that it seems to the committee to be a cost-effective use 
of scarce resources and that towards that we are willing to consider tapping 
other budgets; whatever ones are appropriate to be tapped. I do not know the 
exact ones. 


Mr. Philip: I did not say that the Board of Internal Economy's 
decision was cost-effective. I said it was not cost-effective. 


Mr. Henderson: No, no. That the trip would be a cost-effective way 
of spending money, in other words. 


Mr. Philip: OK. 


Mr. Henderson: We think it is a legitimate expense. That is 
basically what I am saying. 


Ms. Poole: I just point out that we have, to my knowledge, three 
substitutes on the committee and I think we feel a little reluctant to vote on 
these motions simply because our own feelings might not reflect the feelings 
of the permanent members. I do not know if the balance of the committee would 
feel it appropriate that we vote on this motion. Obviously, we have the right 
to do so. 


Mr. McLean: What the motion is doing is just directing the chairman 
to proceed further in the investigation and to report back. 


Ms. Poole: I would feel quite comfortable supporting Dr. Henderson's 
motion. L would not feel comfortable supporting Mr. Bossy's motion. I think 
basically it would be cutting off our nose to spite our face. I think it would 
be very valuable, if the Board of Internal Economy would not want to revisit 
it, to still at least have three members, with the chair, attend. I think they 
could bring back very valuable information and I would be reluctant to see us 
deny the committee access to that information. 


Madam Chairman: Is there any further discussion on Dr. Henderson's 
motion? 


Mr. Lupusella: I am not particulary sure that we really need this 
motion. L think the wish of the committee, generally speaking, is for you to 
investigate other proposals and inquire about other alternatives to take into 
consideration that other members would like to go. If the board or the 
Legislative Assembly is willing to comply with the request for extra funds, 
investigate that and report to each member of the committee. Why do we need 
the motion for that? I am not willing to go anyway. 
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Mr. Philip: I do not see any problem with the motion. Even if there 
are substitutes today, I think what the substitutes should realize is that we 
rarely do not have a consensus on a motion in this committee—it is very rare; 
any more than to have a division—as well as on the standing committee on 
public accounts. There are very few divisions. But the permanent members of 
the committee, I think, are unanimous in our view and I just ask your support 
on this motion. 


Mr. Bossy: I will withdraw my motion until we have clarification on 
the suggestion from Dr. Henderson. 


Mr. Philip: Yes. I was going to suggest Mr. Bossy can always move 
his motion again if you are unsuccessful in negotiating. 


Madam Chairman: As chair, I would prefer that Mr. Bossy move his 
motion after we vote on Dr. Henderson's motion so that we do have a position 
today because, as I said, we may not have the opportunity to meet again before 
the House rises. As you are aware, we need permission for time to sit when the 
House has risen. 


If the board does not meet next Monday and make any decision on this 
matter, we will have indecision, and there is the pressing time of getting the 
registration forms in. We really lag considerably on this matter. If we do not 
“get our registration forms in, it is going to be a moot point anyway. There 
are not a lot of positions available. They have entertained us and invited us, 
but they are not prepared to keep them open indefinitely. That is a problem. 


I think we should deal with it now and not leave it open, so committee 
members who will be attending will know their position and know what is 
happening. 


Mr. Bossy: Even though I made the motion, in view of the 
clarification that Dr. Henderson made on the basis of his motion, if we deal 
with his motion first, and that passes—I could agree with that one because it 
would lead to what I am trying to get at—if we agree with Dr. Henderson, 
there is no need to vote on my motion. 


Madam Chairman: There may be no need. If you say that, that is 
correct. But your motion did have the added feature. 


Mr. Bossy: I will withdraw my motion until we have a vote on Dr. 
Henderson's motion, because if that one passes and we are looking for more 
funds or more people to go, then I could take a second look at it. 


Madam Chairman: The motion on the table is Dr. Henderson's motion. I 
think we have the gist of it. All those in favour of Dr. Henderson's motion? 
All those opposed? 

Motion agreed to. 


Madam Chairman: I will proceed with that. 


Mr. Bossy, would you like to revisit, re-entertain your motion, or would 
you like it on the table? 


Mr. Bossy: I can ask you to table my motion until you get the 
results. I would like to reserve the right to place a motion, but it will be 
narrower in scope. In view of the fact that if you are not successful, I would 
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make a motion that no one from this committee travels to Australia, if there 
is no expansion of the committee. 


Mr. Philip: Are you putting that motion now, or are you saying that 
you are going to put it after you get the results? 


Mr. Bossy: As I say, it is not the right time to place the motion 
because we do not know what the chair—unless you can already decide; you may 
know things we do not know. If you can decide that you are not getting 
anywhere on further funding from the board, or reconsideration, then— 


Mr. Henderson: If the chairperson is unsuccessful, following on my 
motion, then the effect of Mr. Bossy's motion will be to, in effect, cancel 
the trip. I guess he is entitled to make that motion and then we can vote on 
it, and what happens happens. 


Madam Chairman: The problem I have with Mr. Bossy tabling the motion 
and waiting until the results is that the board, as you are aware, does not 
meet on a weekly basis, I am not sure when it is meeting again, or when it 
will entertain this question. My problem with it is that if that is the 
motion, and if indeed the board rejects any idea of expanding our group, then 
I think at that point we are going to need some direction by the committee 
before August 8, which is the next time we are permitted to meet. 


I think it would be inappropriate to wait until August 8 for us to 
formally disclose to the members what has resulted from the board's decision 
and if, in fact, it is that more committee members can travel, that is one 
alternative. If it is the alternative which is "No, we stand by our position," 
which is for the subcommittee to go, it will be August 8 before Mr. Bossy 
could revisit this motion, and it would be that date when we would be able to 
say no, nobody can go to Australia. 


I think it would be an unnecessary inconvenience for many of the members 
of the subcommittee who might be approved to go. It would be fora period of 
eight or seven weeks that nobody would know what they were doing, and we would 
jeopardize our. ability to participate in the conference. 


I think it is important that we know when the decision of the Board of 
Internal Economy comes, if it revisits this question. We need to know what is 
the result of that, and I think it would be inappropriate to wait until August 
8 to know. 


Mr. Henderson: Are. you ruling that either Mr. Bossy withdraws the 
motion or we vote on it? 


Madam Chairman: That is right. That would be my ruling on that 
particular motion. I think if we do not deal with it today, it is 
inappropirate to deal with it on August 8. 


Madam Chairman: That is right. That would be my ruling on that 
particular motion. I think if we do not deal with it today, it is 
inappropriate to deal with it on August 8. 
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Mr. McLean: You are putting the members who are substituting ina 
very bad spot if you do that. 
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Ms. Poole: I am quite comfortable voting on that motion. I will not 
be supporting it. I do not know how the other members who are substituting 
feel about it. 


Mr. McLean: Yes, but your colleagues who are the full-time members 
here maybe do not have your point of view. If you pass the motion here, then 
they have to stick with what your point of view is. 


Madam Chairman: That is correct. I would be prepared to entertain a 
10-minute recess for those who would perhaps want to get other members in the 
committee to vote on this motion, or any suggestions that are forthcoming from 
the members, but I think it would be inappropriate to wait for this decision 
on this motion till August 8, and that is what the alternative is. 


Mr. Bossy: I have a real problem with this because there is a motion 
that was passed, and that I supported, for you to go ahead and deal with the 
Board of Internal Economy. Really, it puts me in a position whereby if you 
came back with good news-—we will put it this way—that more of the committee 
can go to Australia, that could change my mind. But as it stands, I do not see 
the value of having just one from each party, and I go by past experience of 
trips abroad. 


I also know that the Board of Internal Economy has pretty well made up 
its mind that trips outside of the continent are going to be very restricted. 
I believe they have made that decision. We are faced with that too. It is a 
decision on what value to the committee are the three members who would go and 
what value to the government—-I mean to the taxpayers—of the expenditure of 
sending three people and any support staff? Is there any support staff? That 
was not mentioned. 


Mr. Lupusella: If I may reply to this particular concern, I think it 
was general practice in the past to send just one person from the committee to 
this particular conference. That person would brief the members of the 
committee in relation to the content of the conference. I think the Board of 
Internal Economy was very generous to include one member of each party. I 
support that. I do not have any particular objection. I think they have been 
quite generous in allowing other members of the committee to participate to 
this conference, considering that only one person used to attend this 
conference in the past. 


Mr. Philip: Mr. Lupusella is not correct on this point. This is an 
international conference which is held every five years. The last 
international conference was held in Stockholm and the whole committee 
attended, along with our Ombudsman, several of his staff, our clerk and our 
researcher. It is the whole committee that historically has always attended 
the international conference. 


It is ironic that somehow because it is in Australia--if it were in 
Toronto, then you would have the whole committee attending. If it were in 
Winnipeg, you would have the whole committee attending. If it were in 
Stockholm, you would have the whole committee attending. If the conference is 
worth while, and if you look at the total cost of attending, hotel bills and 
everything, just those extra few miles as a percentage of total cost is very 
small in terms of our total budget. Historically, the whole committee has 
attended. 


Ms. Collins: Madam Chairman, I think the problem I am having with 
this is that it seems to me that it is the right of any member of this 
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committee to give notice that he will be putting a motion. I do not think he 
should be forced into a position of either putting the motion or withdrawing 
it. As of today, I think you have the consent of the committee to go ahead and 
make arrangements for three people plus the chairman. Should Mr. Bossy in the 
future put another motion, which we have talked about today, that is his 
right. Then it is up to the committee to decide whether or not it is going to 
abide by the plans or support Mr. Bossy's motion. 


Madam Chairman: Mr. Bossy has not withdrawn his motion. He did put a 
motion on the table. He asked that it be tabled. 


Mr. Bossy: I withdrew my original motion. The intent behind my 
withdrawing was that I could support Dr. Henderson's motion to have the 
chairman go back to the Board of Internal Economy to see if there could be a 
position taken as to expanding the group that may go. I would not place my 
motion if there was an expanded group of the committee that would attend. 


Madam Chairman: That means you have withdrawn the motion that was 
before us today? 


Mr. Bossy: That is right. That is what I said in the original, but 
you asked me to place it so that a decision could be made today. I went to the 
extreme and placed the motion that no one would attend if there was no 
expansion. That is the decision you can make. It is a matter then of a 
decision on whether three people or four people would go. 


Ms. Poole: Madam Chairman, might I make a suggestion? We have 
already voted affirmatively in favour of Dr. Henderson's motion. Could it not 
be that the status quo be preserved in that you will explore whether there is 
something you can do to expand the committee? If you are rejected by the Board 
of Internal Economy, then we can make tentative arrangements for the three 
members plus the chair to travel. 


On July 8, if you have been unsuccessful, at that stage you can either 
cancel the arrangements or proceed with them. At that time, you might have a 
full committee here without three substitutes and people will certainly have 
an opportunity to revisit the problem. In that way, you leave all your options 
open.- As long as your tickets are not made out, as long as you just have your 
reservations, you could make a decision—-August 8, is that the time? 


Madam Chairman: It is August 8, not July 8 as was in the record. I 
have no problem with that as long as Mr. Bossy withdraws his motion as he just 
indicated. The problem I had and what I understood was that he wanted to table 
the motion. We are always open for rediscussion. There is a distinction 
between the two. 


Mr. Bossy: That was after you requested it. I withdrew my motion 
immediately in order to support Dr. Henderson's motion. 


Madam Chairman: As long as we have clarification of that, Mr. Bossy, 
I do appreciate that. There is no need to pursue your matter any further-— 


Mr. Bossy: And your dilemma. 


Madam Chairman: —~but I do caution the committee, Mr. Bossy, that in 
the event this question is not revisited and we do have a subcommittee going, 
we would jeopardize our—I do not want to use the word "reputation," but we 
are going to proceed with making the registration. That, as I have said, is an 
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honour and not a right. Once we put this ahead, it will be August 8 before 
there can be any revisiting by the committee of the decision of the Board of 
Internal Economy. That is the problem I am dealing with. 


Mr. Bossy: I would even consider the fact that when you have a final 
decision by the Board of Internal Economy, you make a telephone poll of the 
members. I would consider that. I would give you a decision on the phone. 


Madam Chairman: I, as chairman, would not be prepared to do that. I 
would want the position of committee members on this on the record in a public 
meeting. I just would not be prepared to do that, Mr. Bossy. 

OK. I will pursue Dr. Henderson's motion with the board. When I receive 
the result from the board, if it revisits this question, I will certainly 
express it to the committee members at that time. 


Any further business? None? Then the meeting is adjourned. 


The committee adjourned at 11:20 a.m. 
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Madam Chairman: OK, I call this meeting to order. Welcome back, and 
to our new people, welcome. You will learn what the Ombudsman is all about. 


John Bell does not appear to be here yet, but I am sure he will come in 
his normal course of events. I would like to draw to your attention a couple 
of things first. You will notice our new seating. This is called the U 
seating, I think. When we are in room 151 next week we are going to have 
something called the octagonal seating. This is the standing committee on the 
Legislative Assembly's new approach to our interacting among one another. We 
are supposed to give them comments on how we feel about this. We cannot change 
it in the next three weeks, but we are encouraged to give them comments. Any 
comments you might have you can certainly pass through our clerk, and I am 
sure he will pass them on to the Legislative Assembly committee. 


Also, for those who are not aware, we have a new clerk and a new 
legislative research assistant. Franco Carrozza is our clerk. For all of you 
who now think we still have Todd Decker, we do not; it is Franco, and he has 
been organizing our schedule for this month. We welcome Franco. Our absent 
person, who is just trying to find John Bell, is Jennifer Wilson, and she has 
replaced Catherine Evans, who had a big, bouncing baby girl, so we can now 
congratulate her as well. 


The next thing is that we have our black binders. They contain all the 
material you are going to need and any supplementary material we will give out 
as we go along. I would just like to draw to your attention that right at the 
front of the cover is the agenda for the first two weeks. It is not under a 
tab, it is right at the beginning. The third week we are going to be dealing 
with people coming before us on expanded jurisdiction. We have not finalized 
who is coming at exactly what time yet. As soon we have those details, we will 
certainly provide you with them. 


The only change to the agenda before you at this point is for Monday, 
August 15. It is page 5 of the agenda. It noted that we are going to be having 
our meeting in the Ombudsman's office. That is incorrect. We will be in room 
151 all next week, which is the Amethyst Room. We had hoped to go to the 
Ombudsman's office and see the practical working of the Ombudsman's office; 
but, that said, we were concerned that we would not get on record the 
Ombudsman's position with respect to the expanded jurisdiction of the three 
areas we are looking at. We felt it would be better that we be here and that 
there be public disclosure of his position, and then people who were 
responding to it would have something on the record. So we are going to be in 
room 151 next Monday. That is the only change to the agenda at this point. 


The other thing you should have before you--and if you do not, I am sure 
we can provide you with more copies—is the annual report of the Ombudsman. 
This was tabled, I think, towards the end of June, and Dr. Hill will he 
speaking to it today. If anybody does not have a copy, I am sure we can try to 
get you copies. Mrs. Meslin, do you think you could see if you have any extra 
copies of it available? 


Dr. Hill: I will give you mine. 


Madam Chairman: She knows it off by heart. I am sure that will be 
all right. 


Dr. Hill will make a presentation to us on the actual report and will 
respond to any questions we have. Then John Bell, when he arrives, will be 
providing us with some kind of organizational matter for the next week and for 
the following weeks. Any questions? 


Mr. Philip: May I ask a question on the agenda, Madam Chairman? 
Madam Chairman: Yes, Mr. Philip. 


Mr. Philip: Franco kindly supplied me with a copy of the agenda, and 
then I promptly managed to leave it in my other committee, but do I take it 
that the dates originally scheduled, even though there have been changes and 
we are not now going, it appears, to Thunder Bay and Ottawa, are still firm, 
that we will be sitting? 


Madam Chairman: That is right. We are still waiting for people to 
respond both to the ad and to our personal letters. Indeed, they are still 
coming in and, although we made a deadline of the end of July, we are still 
_trying to accommodate anyone who comes in and is willing to put a presentation 
before us. 


In all, we have somewhere in the neighbourhood of about 16 groups or 
individuals, besides ministry and the Ombudsman, who would like to present 
before us. Others have contacted us that they do not want to appear before us 
but are willing to make some kind of submission in writing. We are leaving 
those open. We have two days open in the third week in which we may still 
travel, or we may stay here and accommodate people from outside of Toronto, 
but we just have not have had any response from anywhere near Thunder Bay or 
Timmins to warrant our going there. 


Mr. Philip: But you expect that in that third week we will in some 
way be occupied for four days? 


Madam Chairman: We are fully occupied the Monday and Thursday of 
that week, the 22nd and the 25th. On the two days in between, the 23rd and the 
24th, we are still booking people who want to deal with expanded jurisdiction. 
We anticipate that those will be rather full days. 


Mr. Philip: OK. 


Madam Chairman: We had about four or five groups contact us last 
week to appear before us. They are still coming in. The problem is that we not 
only did an ad, we also made a direct contact to people with a letter. 
Unfortunately, that letter did not get out until the end of July, so we are 
still hearing from them. 


Mr. Philip: The only other comment I have is on the new seating 
arrangement. It seems to me that one of the things I have been advocating over 
a number of years is a change of the seating style for the standing committee 
on the Ombudsman, the standing committee on public accounts and the standing 
committee on regulations and private bills, all of which are nonpartisan. Now, 
suddenly, I see there is the opposition on one side and the Liberals on the 
other. 
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I am not sure that physically that leads to a very good nonpartisan 
committee. I recognize why that may be the case in the standing committee on 
administration of justice at the moment, but I do not think there is any need 
for it in the nonpartisan committees. I just do not like the dynamics I am 
seeing at the moment. Not that we are glaring at one another, but I do not 
think it leads to a nonpartisan committee. 


Madam Chairman: We discussed the new seating arrangement. Perhaps if 
you would like to switch with a partner across the way, Mr. Philip, you could 
encourage the interaction between the two. 


Mr. Philip: I will next week when I am on the committee. 


Madam Chairman: Tomorrow we will not put the name plates out in 
advance, and we hope you will just find seating according to where you enjoy 
sitting. Traditionally this committee has mingled in its seating arrangements. 
This is unusual. We did discuss it, actually, before you came in, but not 
about the nonpartisan nature. 


Mr. Philip: Since you are so nonpartisan in your chair, I think it 
would be an issue you would be sensitive to. 3 


Madam Chairman: And that is why I am in the middle. Are there any 
other questions at this point? 


Mr. Elliot: I think that last comment was well made, because the 
tendency until now was that the nonsmokers gravitated to one side of the room 
and the smokers gravitated to the other end. I think when we pick up our name 
tags next day that might be a good way to seat again. 


Madam Chairman: Actually, I was going to suggest, Mr. Elliot— and 
thank you for reminding me—that if the smokers could gravitate out to the 
hall, it would be appreciated over the next three weeks. Sorry, Mr. Bossy. 
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Mr. Bossy: Is that for the entire meeting? You are putting it in- 
that context, are you? 


Madam Chairman: For the portions of the meeting where one has to 
engage in an extracurricular activity called smoking, if you could do it 
outside of the room, it would be appreciated for a number of reasons. One is 
that, although we seem to have gotten a rather cool room today, I have noted 
that the rooms have been very warm, particularly the Amethyst Room. It has 
been hot and stuffy, and smoking has only added to the congestion of the room. 
So if people would try to refrain from smoking inside the room, I think it 
would be appropriate, anyway, given Madam Chairman's condition. She should not 
be around smoke. 


Mr. Philip: I dare anybody to argue against that. 

Mic: Campbell: We might have another case for the Ombudsman. 

Mr. Tatham: Yes, we have him right here. 

Madam Chairman: For those who are new, we have before us Dr. Hill, 
who is the Ombudsman of Ontario, and Eleanor Meslin, who is the executive 


director. We look forward to hearing your comments on your annual report, Dr. 
Hii: 
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Dr. Hill: I am pleased to be able to speak to you today. This may 
well be my last opportunity to address you as I proceed into the final months 
of my term as Ombudsman. Although I made my farewell address in my recent 
annual report, I am grateful you have given me this occasion to express my 
thoughts in person. I hope you share my feeling that we have enjoyed a very 
open and mutually helpful relationship. For my part, it was a pleasure getting 
to know you and working with you. 7 


As you know, your committee is seized of the task of assisting the 
Ombudsman in fulfilling the mandate of this office. Your committee has 
consistently and strongly supported this office. For that I am very thankful. 


Shortly we will discuss my recent annual report and those cases where 
the governmental organization refused to implement my recommendations. This is 
our most vital work. This is indeed what it is all about. 


You are the last weapon in the Ombudsman's arsenal to implement 
Ombudsman recommendations. Your committee and your predecessor, the select 
committee on the Ombudsman, have almost always supported our recommendations. 


The existence of a committee such as this is not a part of the process 
in most other ombudsmen's jurisdictions. In the past, the role of the 
Ombudsman committee has been a topic of some heated debate; but on the basis 
of my experience, I find that the advantages of your committee far outweigh 
any disadvantages. 


Your consistent support of our recommendations has added credibility to 
this office. Such support implies that our recommendations are well founded 
and based on thorough and impartial investigations. Also, by reviewing our 
budgetary estimates, by setting rules for the guidance of the Ombudsman and by 
being the vehicle of access to the whole Legislature for the consideration of 
Ombudsman concerns, your committee has proven invaluable. I see your role as a 
protector and guardian of the Ombudsman concept, and I believe that other 
ombudsmen who do not have such a committee to assist them are at a great 
disadvantage. 


As I appear before you today, I ask for your continuing support. 
Although I believe this office is in a state of general good health, there are 
several outstanding issues that very much concern me. 


One is the issue of jurisdiction. During my term, the Ombudsman's power 
to investigate the merits of decisions by governmental organizations has been 
challenged on several occasions. In spite of the fact that judicial decisions 
from authorities as high as the Supreme Court of Canada have invariably 
affirmed the Ombudsman's power to investigate not only procedural fairness but 
also the merits of the decisions of governmental organizations, agencies such 
as the Ontario Labour Relations Board, Ontario Hydro and the Ontario Board of 
Radiologists have continued to challenge the Ombudsman's authority in this 
regard. Such challenges invariably delay and deny justice for affected 
complainants. 


Although I have used my statutory powers to apply to the Supreme Court 
of Ontario for a declaratory order to determine the jurisdictional issue, and 
will continue to do so when necessary, I believe it is time for a loud and 
clear statement from this committee affirming the Ombudsman's jurisdiction in 
this area. Such a statement would serve as a warning to any governmental 
agency contemplating such a challenge that this challenge would not succeed. 
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Another issue of great concern to me is the fact that the long—proposed 
amendments to the Ombudsman Act are still outstanding. Seven years have passed 
and our amendments have not yet made the legislative agenda. As I have said in 
the past, several of the more than 60 proposed amendments are crucial to the 
better functioning of this office. 


One of these would permit the Ombudsman to make a special report to the- 
Legislature or to comment publicly on a complaint when the Ombudsman believes 
it is in the public interest. Another would permit financial compensation 
where a government agency is willing to pay a wronged complainant but cannot 
because it lacks the necessary statutory authority. Another would allow 
governmental organizations to reconsider their decisions where their current 
legislation does not provide for this. And yet another would require the 
Ombudsman to conduct educational programs to better inform the public about 
his responsibilities. Although the Attorney General (Mr. Scott) has promised 
to introduce these amendments, he has yet to do so. 


The work of this office has increased dramatically in the last five 
years, 52 per cent overall. Last year the number of complaints and information 
requests closed reached an all-time high of 21,173,.an increase of more than 
22 per cent over the previous fiscal year. ¥ 


Increased public awareness as a result of effective public education 
programs and outreach efforts by our regional offices were the key factors. 
Although we have reached out to more Ontarians in the last five years and have 
done so with no increase to our budget, we cannot be satisfied until every 
Ontarian is aware of the Ombudsman as an avenue for redress of grievances and 
as a protector of the right to fair treatment from government. This cannot be 
properly accomplished without an appropriate legislative mandate. Therefore, I 
urge this committee to use its powers in every way possible to convince the 
government to present these amendments to the Legislature during the next 
session. 


Still another issue of concern to me goes to the very heart of the 
Ombudsman's mandate: the effective and efficient handling of complaints. As I 
mentioned in my annual report, I appointed a committee on expedited case 
handling to review our current practices in the light of the report prepared 
by John Kinley, which suggested improvements to our complaint handling and 
statistics presentations. 


Recently, the committee, chaired by the executive director and with 
members representing every area of the office, presented its report to me. 
Having reviewed it and discussed the contents with the committee, I made a 
number of changes to the report. 


The committee has done a superb job in producing an excellent collective 
effort which I am confident will significantly improve our complaint—handling 
efficiency. The report contains 75 recommendations that are presently being or 
are shortly to be implemented. The recommendations concern office and 
administrative procedures, staffing, the handling of complaints and inquiries, 
the investigative process and also staff morale. 
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The committee recommended that a new format be adopted for the recording 
of incoming complaints. This form will be especially useful for instantly 
capturing complaints against nonprovincial agencies and will permit the intake 
officer simply to tick off appropriate boxes on the form as the complainant is 
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being interviewed. This procedure should cut processing time drastically and 
will be implemented by the beginning of next month. 


Another recommendation involved our procedure regarding subsection 19(1) 
letters, which are letters to ministries, boards and agencies notifying them 
of our intent to investigate a complaint against them. Subsection 19(1) i 
letters should be drafted within two weeks of the file being assigned. e 
Further, governmental organizations will be divided into two types: those that 
might resolve a complaint upon the receipt of the 19(1) and those that would 
be highly unlikely to do so. In the latter case, the 19(1) letter will 
indicate that we will not wait for a response but will proceed immediately 
with our investigation. 


Each governmental organization will be informed of our intention to 
change our procedure, and after a six-month trial, if successful, this 
procedure will be adopted permanently and the agency will be so notified. 


Another recommendation concerns our administrative fairness procedure. 
It is essential that the principles of administrative fairness be allowed in 
every investigation, but depending upon the manner in which information is 
given to the complainant, this may be a very time-consuming -portion of the 
investigation. 


The committee recommended that at the administrative fairness stage the 
complainant be provided with the facts of the case either by letter or hy 
telephone, depending upon the individual circumstances of the case and after 
discussion with the assistant director. This option of using the telephone 
will greatly reduce the case handling time. 


Another area considered by the committee was a regulation which forbids 
my staff from expressing an opinion on any aspect of an investigation, 
especially in administrative fairness situations, where it may be difficult to 
provide adequate information to the complainant without expressing an opinion. 
Any misunderstanding that arises at this stage of an investigation can cause 
substantial delay. Shortly, I will be asking your committee to review this 
regulation. 


I am convinced the Kinley report will make a great improvement in our 
ability to handle complaints more efficiently. 


The final topic I wish to discuss at this time concerns the personal 
philosophy I have brought to bear in the exercise of my responsibilities. 


As Ombudsman, my policy for this office has reflected my commitment and 
the historical provincial commitment to human rights. In the spirit of article 
21 of the United Nations Universal Declaration of Human Rights, which 
garantees the fundamental right of the citizen to reasonable access to the 
services of government, I have tried to make this office as accessible as 
possible to all of Ontario, and by that I mean the new Ontario which is 
multilingual, multiracial and multicultural. 


Many of my programs were designed to reflect my concerns for those who 
may not always be in the mainstream but perhaps need our services most. 


My regionalization plan in now well established. We have representatives 
in nine population centres across Ontario. 


The field officer program has proved to be a resounding success, 
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measured both in the intensity of the outreach efforts performed and in the 
number of complaints received, especially jurisdictional complaints. As a 
result, I have made our field officers in Windsor, London and Sault Ste. Marie 
permanent full-time employees. 


The native program I established is now well entrenched. It is committed 
to giving all aboriginal people, particularly in the geographically and 
culturally remote communities, an equal opportunity to utilize this office. 
Our native staff members have criss—crossed the province and made contact with 
hundreds of organizations and communities and have been instrumental in 
resolving many complaints involving native people in our province. 


In the past, this committee benefited from firsthand experience by 
visiting several remote native communities. You did this two years ago and 
many of you were very enlightened by the program and what you saw. You have 
witnessed the many problems native people encounter in their dealings with 
government. These reserves were well served by your visits. I urge you to 
continue a program of personal visits to native communities and appreciate 
your continued support of our efforts in this regard. 


The importance I attach to the sensitive and appropriate treatment of 
cultural and ethnic issues has been reflected in the creation of the position 
of ethnocultural officer. I am confident this program will prove to be a great 
success in encouraging the use of our services by members of ethnic and 
visible minority communities. 


Finally, to serve the more than 500,000 franco—Ontarians in this 
province, I have submitted a French-—language-service implementation plan for 
the approval of the office of francophone affairs. This plan will ensure that 
all our services are available in both official languages. We have already 
designated francophone positions in every major area of the office. 


Although I am sure the next Ombudsman will bring a set of personal 
priorities to the task at hand, still I urge my successor and this committee 
to continue my commitment to accessibility. I have been privileged to serve as 
Ombudsman of this province. I have been blessed with an excellent staff, a 
conscientious civil service, a supportive standing committee and a public that 
has demonstrated great interest and full co-operation with this office. 


Following in the path of my predecessors, Arthur Maloney, who blazed the 
trail and created an office which he fondly described as "second to none in 
the world," and the Honourable Donald Morand, who provided a careful and 
steady stewardship, I sincerely hope I am leaving a legacy of positive and 
constructive action in the preservation of this office as an authentic agent 
for justice, fairness and the protection of human rights in this province. I 
wish you well in all of your future endeavours. 


Madam Chairman: May I, at the outset, say on behalf of the committee 
that I know we are going to be sharing quite a few months with you yet. It 
brought a lump to my throat when I read the opening of the annual report, to 
know that this was your last one. On behalf of the committee, I want to say 
how much we have enjoyed working with you and indeed will enjoy the next few 
months as well. We have the honour of having you for a few more months before 
you depart from your position. 


Dekhaid la Lnateis. right. 


Mr. Tatham: Do you look after people who are not citizens of the 
province? 
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Dr. Hill: If they are not citizens of the province and have a 
complaint against a provincial agency, yes, certainly. 


Ms. Bryden: I think the record of Dr. Hill has been really 
outstanding. We are very fortunate to have had him as our Ombudsman for the 
last two or three years. 


Dr. Hill: Four and a half. That is OK. 


Ms. Bryden: The development of your philosophy has meant quite a lot 
to human rights in this province. I am glad that you spent a portion of your 
statement outlining the keystones of it—accessibility and fairness in 
administration, as well as in dealing with the subject. I have one question in 
particular. How recently have you contacted the Attorney General about 
bringing in legislation to implement some of your recommended changes? 


Or. Hill: I have not got the date of the letter, but I have written 
him on several occasions. I think the last letter asking for those amendments 
to be put into use went two months ago or so, and he has given assurance that 
they would be. 

Ms. Bryden: Was that during the present sitting of the House or 
before? 


Dr. Hill: I raised it with this committee too. 


Ms. Bryden: Do you add new ones to your list of recommended 
amendments every year and, if so, how many have been added in the last year? 
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Dr. Hill: Within the last year, we have not added any to the 
original 60. 


Ms. Bryden: But there is still an outstanding backlog of over 60? 


Dr. Hill: We have been requesting amendments since—when was the 
first one requested, Michael, 1970—something, 19787 


Mr. Zacks: It was 1978. 


; Dr. Hill: It was in 1978 that we asked for the first amendments. We 
have been assured that they would be passed, but something happens; they never 
get introduced. 


Ms. Bryden: Perhaps this committee might consider including in its 
recommendations that the Attorney General try to do something on those 
amendments this session. 


Dr. Hill: Yes, the committee has. 


Madam Chairman: If I could just interject on that, we have made our 
recommendations and I think it would be appropriate at some time today to 
discuss the manner in which we are going to deal with this particular issue 
and if, in fact, we are going to call the Attorney General before the 
committee to discuss this particular issue. I do not know that this would be 
an appropriate time, but I think we should consider it and perhaps towards the 
end of the questioning we should decide what course, if any, we should take 


B-9 


with respect to this matter, because it might be appropriate to have the 
Attorney General come before us on that issue. 


Mr. Campbell: I would ask if there is any information that this 
committee has dealt with any or all of the recommendations, and in fact has 
recommended any or all of the recommendations to be presented to the Attorney 
General, to be passed on from this committee? I do not know if this is the 
role of the committee, but if it is, maybe a copy of what has been done 
previously could be given to the members of the committee so that we can be 
more or less up to speed as-.to what the recommendations are and how many this 
committee has dealt with. 


Madam Chairman: The initial answer to that question is that tomorrow 
we will provide everybody with our 16th report, which was tabled in the 
Legislature towards the end of June. It at least picks up on some of the 
recommendations which the Ombudsman has reiterated in his annual report. Then 
perhaps it would be appropriate to deal with how we go about it. We have not 
put the Attorney General on our agenda at this time, but it is a long-standing 
concern of the Ombudsman and of the committee to get these amendments through 
in some form. 

Mr. McLean: Mr. Campbell raised the very point I wanted to discuss: 
whether we could have a copy of all the amendments and their priority 
classification. I am wondering if your office could prepare what you feel is 
the priority from number one to 60, so to speak. I am sure there are probably 
10 there that are very important and that should be given early consideration. 
I would suggest that you make a copy of them for all the commmittee members so 
that we could go on that. Perhaps you think they are all equally important and 
you do hot want to make any recommendations, but I would like to hear your 
comments on that. 


Dr. Hill: I do not think I can set a priority on them, but if we 
can— 


Ms. Meslin: We cannot do it. 


Dr. Hill: Well, we have not. The AG has it. We have not set any 
priorities on those. 


Mr. McLean: Has the committee had a copy of the request? 
Dr. Hill: No, it has not, I do not think. 


Mr. McLean: How can the committee recommend that we proceed with the 
request of the Attorney General unless we have looked at it? 


Dr. Hill: Mr. Bell might want to comment on that. 


Madam Chairman: Mr. Bell will provide us with a bit of the 
chronology and the options. Then I think we should entertain what we should do 
with this particular problem. 


Mr. Bell: Thank you, Madam Chairman. First, my apologies for being 
late. I have a real facility for reading two o'clock when it is really one 
o'clock. Michael Zacks and I are the only two in the room who go back to 1978. 
Let me give you a brief chronology. Then—Ombudsman Arthur Maloney reviewed 
with the committee in some substantial terms the current legislation with a 
view to developing amendments to the act. 
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Through Maloney, then Donald Morand and now Dr. Hill, a process was 
created between their office and the office of the Attorney General, which 
some years ago now settled on what I think your office believed was a package 
of amendments. The committee has visited from time to time the question of 
whether it should see those amendments prior to their being tabled in the 
Legislature, and-if my recollection is correct, Dr. Hill, the advice from the 
Ombudsman was, "We'll leave that process alone until we have the bill tabled.“ 


The committee accepted that for this reason, because as the committee 
has recommended now on at least three occasions—and the committee, as far as 
I know, believes the Attorney General has agreed to this—when the bill is 
tabled, it will go to this committee for clause—by-—clause review and not to 
another committee such as the standing committee on administration of justice. 
This committee will then have ample opportunity not only to review any of the 
amendments but also to prioritize them if that is appropriate, and I suggest 
it probably is in some areas. 


It is now 10 years, and I would ask you, members, not to consider the 
question of seeing the amendments but to. try to determine when a bill will be 
tabled and, when it is tabled, is it still going to come to this committee? It 
seemed to me that if the focus goes now to the issue of what the amendments 
are and how they should be prioritized, it may deflect from the real 
questions: why has it taken so long and when is it going to happen? I do not 
think any useful purpose would be served by the committee now looking at those 
amendments until as and when a bill is tabled. 


Mr. McLean: I find that hard to accept to a certain extent. The 
Ombudsman is making a recommendation for some amendments to the legislation he 
operates under. This committee, I believe, is still superior to that office 
and I am wondering why this committee would not have some input into 
amendments that were made eight or 10 years ago. They are asking now for input 
into expanded jurisdiction. We want to get that. We are going to be making 
some recommendations on it. If you want to change the bill, I cannot 
understand why the committee has not had any say in it. 


Mr. Bell: This committee is going to have a say. I agree with you in 
terms of the relationship, and this committee's view is that when the bill is 
tabled, this committee will get it and that is when this committee will deal, 
as it considers necessary, with all of the proposed amendments. As I say, 
historically, it is for that reason—i.e., the receiving of the bill as and 
when—that the committee has stayed out of the discussion of what the 
amendments should be. That is why I urge a determination of the question, when 
is the bill coming, and if it is coming, reconfirm please that this committee 
is going to get it. If the answer to either of those is no, then, sir, I think 
your suggestion is the one the committee should be considering. 


Mr. Mackenzie: This relates to the same problem. I was wondering 
whether you can tell us if the amendments-—Or. Hill has referred to five or 
six areas here that he considers important— are or were considered a package. 
Is that one of the reasons for the delay, that there may be unpalatable ones 
along with those that might get supported? I am inclined to agree that we do 
not want to look at the individual amendments, but it is crucial if we are not 
going to see a bill, and so I think the answer right off the bat is why the 
seven-year wait? That goes through two governments now. Why have we not seen a 
bill with the actual amendments? Are they a package or can some of them stand 
on their own? Can Dr. Hill tell us that? 


Dr. Hill: The Attorney General has approved all the amendments. It 
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is a question of what has happened between that point and the introduction 
into the Legislature. 


Mr. Mackenzie: I think the question for the committee then is 
obvious: we should be talking to the Attorney General and we should find out 
when we are going to see this bill. 


Mr. Tatham: If you have waited for 10 years and nothing has 
happened, why ask somebody; if you cannot get it done, then open up the book 
and read out what you are after, because otherwise, if I am voting for 
something, all I say is, "Get this in front of somebody and say yes or no." 
That is all we want to know, is it not? 
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Madam Chairman: Mr. Sterling? 
Mr. Campbell: I guess I am starting to see where— 
Madam Chairman: Mr. Campbell; I am sorry. 


Mr. Campbell: Mr. Sterling is on the other side. Just knowing him 
across the floor—I do not need this the first day on the committee, but I get 
that in every committee, Madam Chairman. Do not feel bad about it. 


I guess what I am after is to see the bill. In most cases, at least in 
my limited experience, a committee has received a bill and then debated the 
bill. It is probably very unusual to receive a pre—notion of a bill and then 
start debating it. Meanwhile, the Attorney General has the thing in his or her 
hands and is dealing with it. 


I was just a little concerned that if it is a 10-year wait, that is 
something else, but the Ombudsman said that, in fact, they had all been 
approved. Is it appropriate, in your office as chair, to ascertain from the 
Attorney General (Mr. Scott) if we can expect the bill this next session or 
when we can? I know in other committees the chair has written a letter to ask 
if it is coming forward and if we can get started on some of these things. 


I am concerned, with a 10-year delay, that some of these things may not 
be appropriate at this time. It may be the United Farmers of Ontario or 
something like that which may not be in existence any more and we are amending 
something 10 years out of date. That would be one of my concerns, anyway, in 
dealing with it in that manner. Certainly, if it has been 10 years and it has 
been approved, I think maybe that letter could go out, or have some 
communication from the Attorney General. 


Madam Chairman: The legislation, as I understand, is not out of 
date; it is still well—needed. I think what we— 


Mr. Campbell: I did not imply that. I just said maybe one or two 
sections. 


Madam Chairman: The issue at hand here is the form in which we go to 
the Attorney General, whether it be by letter or whatever. Indeed, we have 
made the recommendation in our reports, which we have tabled. Perhaps a 
stronger use of our Legislative Assembly power would be to ask the Attorney 
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General to come before us and have some kind of ongoing discussion as to where 
he sees it. Really, it is the form. It could be a letter. 


Mrs. Meslin: Just for informational purposes, the Attorney General 
and his staff reviewed the whole 60 with us two years ago. We went through the 
whole process before he gave us his agreement, because we did drop some and 
add some others, and then we had his agreement that what we now had was a 


package. 


Ms. Bryden: I certainly agree with my colleague here that we should 
have a list of the proposed amendments, probably with a brief explanation of 
what they mean, initially, before we speak to the Attorney General. 


I agree with Dr. Hill that it is probably more appropriate for this 
committee to prioritize the ones we think are extremely important which we 
would like considered probably in this coming legislative session in the fall. 
But I agree that it has come to the stage where we should ask the Attorney 
General to attend. Is there any particular place on the agenda in the next 
three weeks, if the Attorney General were available, where we could work ina 
meeting with him, after we have received the list and had time to study it 
ourselves? : 


Madam Chairman: There is some time in the last part when we could 
have time for the Attorney General, if the appropriate time we have is alsoa 
free time with him. We do have the last week and it is fairly flexible. We 
have some time as long as the timing is appropriate for him. 


The alternative, if we cannot see him during these three weeks, is that 
we have a regular scheduled time when the Legislature is sitting to see him 
any Wednesday morning. Although the alternative may be two months away, we 
have a number of processes to have him before us, if that is agreed upon. 


Mr. Pollock: Is it a point of procedure to introduce a bill into the 
House first, before you discuss it? Is that a problem? 


Madam Chairman: My understanding from the clerk is that, as it is, 
government has to accept it before we deal with the bill. We would not see the 
bill before it was written and introduced into the Legislature. 


Mr. Pollock: In other words, it is a bit of a case of getting the 
cart before the horse. They have to introduce it into the House first. 


Madam Chairman: It goes to cabinet, then the committee of cabinet 
submits it to the Legislature and then we deal with it after first or second 
reading. 


Mrs. Meslin: I was just going to point out that you cannot have it 
both ways. You could not.see the bill first and then be expected to review it 
section by section. If you see it first, the government will wait until you 
have finished seeing it and then it will go to the standing committee on 
administration of justice after it is introduced. 


Mr. McLean: From what I gather, these are very serious proposed 
amendments that they have. In the Ombudsman's news release on July 5, it says: 


"The Ombudsman also calls on the government to bring forward proposed 
amendments to the Ombudsman Act. These amendments, which Dr. Hill has 
requested for four years, would permit the government to make mandatory 
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to get a feeling for when, if ever, we are going to see this bill in the 
Legislature. If you could direct your discussion to that as well, I would 
appreciate it. 
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Mr. Tatham: You can bring all kinds of people here, but let us find - 
out. Why not give him a phone call and ask him to confirm when it is going to 
take place. There is a letter he has already sent confirming he is in favour. 
Phone the Attorney General and ask him for his confirmation in writing. I do 
not mind talking to people, but you can spend an awful lot of time talking. 
Let us get it down in writing. 


Mr. Mackenzie: We may be barking up the wrong tree altogether. It 
may be the House leaders we should be talking to, and getting the House back a 
couple of weeks early. If there is this automatic agreement by the Attorney 
General, then it is obviously a problem of scheduling. 


Mr. Pollock: I am all for having the Attorney General come before 
the committee to discuss some of these things we have been more or less 
discussing, but is there not a little bit of a problem here? He can approve 
all these things, but when you start talking about the paying out of funds, 
does that not come totally under the jurisdiction of the Treasurer (Mr. R. F. 
Nixon)? He might approve the whole procedure, but I think the Treasurer would 
have to give the final stamp of approval on paying out Randa so we have a bit 
of a problem there, I would think. 


Mrs. Meslin: The Treasurer has already agreed. 

Mr. Pollock: He has already agreed too? 

Mrs. Meslin: Yes. 

Mr. Pollock: We are getting the information piece by piece. 


Madam Chairman: I think we have summed it up as trying to get the 
legislation on the table. 


Mr. Elliot: I think we should focus in on the concern at hand, and 
that is to find out. The bill, for all we might know right now, might be 
drafted and ready to go. The comment that was made with respect to the House 
leaders not putting it on the schedule of events might be the real concern 
here, so I think about three things should happen here. 


Madam Chairman: Mr. Elliot moves, seconded by Mr. Tatham, that the 
committee communicate by phone with the Attorney General's office and find out 
whether or not there is anything in the works, confirm that in writing, and as 
a third step, if necessary, ask the Attorney General to come before the 
committee and give us a time line on when something is going to happen. 


Mr. Bossy: The point I was trying to make is that if it is just for 
the sake of finding out whether the Attorney General is going to have a bill 
or not, do you bring him in and sit the Attorney General right there and ask 
him, "Are you bringing forward a bill"? Then we have no other information, so 
I do not think we have to go through the procedure of bringing the Attorney 
Gneeral here. 


I think the committee has the power now if we want to decide on writing 
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payments to people who have suffered a loss as a result of a government 
action. It would allow organizations to consider their decisions where the 
current legislation does not and would require the Ombudsman to conduct 
educational programs to better inform the public about his responsibilities." 


I think this is a major piece of legislation. The Ministry of the : 
Attorney General probably does not agree with some of the recommendations, and 
yet I think what you have to do is have the Attorney General before us to 
indicate whether he is going to implement legislation or not. If it has gone 
on as long as it has, there is a stall. They do not agree with some of them, 
so therefore they are not doing any of them. If there were some 
prioritization, perhaps something could be done, but I think there are 
probably a few here that they do not like, so they are not doing any. That is 
probably the recommendation from the ministry staff. 


Mr. Bossy: Concerning bringing the Attorney General here, has it 
ever been requested before by the standing committee on the Ombudsman in the 
past, within the past 10 years? 


Mr. Bell: I can answer that. The Attorney General of the day has 
appeared before this committee on at least three or four occasions, not on the 
issue of amendments but on other legal issues that arise from time to time. 
For example, what is the legal status of this committee's recommendations as 
adopted by the House? As well, other ministers of the crown have appeared 
before the committee as the occasion has required it. . 


Mr. Bossy: If we bring the Attorney General in to discuss and to ask 
him questions on the amendments, how knowledgeable will we, as members of this 
committee, be if we do not have advance information as to what was requested 
earlier of the Ombudsman to prioritize? What amendments has he really agreed 
to, all 60 of them? 


Dr. Hill: He has agreed to everything. Let me make very clear that 
the Attorney General has completely agreed with the amendments. It is now a 
question of, "Why the delay?" He has agreed to it in writing, so there is no 
question that he has agreed. It is not that he has agreed to one or he has not 
agreed to another; he has worked with us and agreed to the package. I do not 
know what happened after that. 


Mr. Bell: The issues for discussion with the Attorney General would 
be not the detail or the particulars of the amendments, but the issues of when 
the bill is going to be tabled in the House, and second, the reconfirmation 
that this will be the committee that gives it the clause—by—clause review. 


Let me just support comments that have been made. If you go into the 
details of the legislation now, the chances are you will not get the bill when 
it is tabled in the House. It will go to another committee and then you have 
the potential for inconsistent results by committees of the Legislature. You 
run the risk of losing the process you set up some time ago, which I think is 
an important process in terms of getting amended legislation. 


Madam Chairman: I have just two more people right now on the list to 
discuss this point. May I put a suggestion on the table that we invite the 
Attorney General, at his convenience, to come before us and discuss with us 
where he sees the priority of the Ombudsman Act amendments on his list of 
legislation, and have them before us. Perhaps the two people who are following 
now will direct their attention to that particular issue because I get a 
general consensus that we would like to speak with the Attorney General 
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a letter to the Attorney General under your signature, requesting a reply as 
to the concerns of the committee and asking when he is going to be bringing 
forward legislation. It is going to be no different an answer whether he is 
here or not. He will respond to our letter, I am sure. To force the Attorney 
General to come here just to ask him, "What are you doing about legislation?" 
seems a little bit simple to me. 


Madam Chairman: The three—point motion that Mr. Elliot put forward 
was to communicate by phone, request confirmation in writing as a reply from 
the Attorney General when they anticipate Ombudsman Act amendments or a new 
bill to be tabled in the Legislature, and third, if that response is not an 
appropriate response, to have the Attorney General before us. That is the 
motion. Are you suggesting an amendment to the motion by suggesting instead 
of — 


Mr. Bossy: Then what I understood in the original—forgive me. 
Madam Chairman: Was I correct? 
Mr. Bossy: It sounds like a good analysis. I accept that. 


Madam Chairman: Yours would be an amendment because you suggested 
writing from the chairman. on behalf of the committee, and this motion puts 
forward a phone call. Do we have any further discussion on this particular 
motion? Does everybody understand the motion as it sits? 


Ms. Bryden: If the Attorney General takes quite a long time to 
reply, then it gives us much less time to make an appointment with him. Can we 
not include in the motion a request that he be available to meet with the 
committee on this subject? Of course, I would also like, but it probably 
should be a separate motion, that we still ask for a list of the amendments to 
be supplied to the committee. We do not have to discuss every one of them. 


Madam Chairman: We can just ask the Office of the Ombudsman for the 
list of amendments, if you would like that. My feeling is the Ombudsman's 
office would be more than willing to provide you with a list. The 
prioritization is a different matter. 


Ms. Bryden: Yes, I agree with that. 


Madam Chairman: On the list of amendments, Dr. Hill, would your 
office be able to make available to the committee members a list of the 
amendments you are proposing in more detail than the four generic sort of 
specifications you made in your annual report? 


Mrs. Meslin: Our only problem is that the amendments now are the 
Attorney General's amendments. I do not know how we could be seen to be giving 
a list from our office. 


Mr. Campbell: Just not to confuse this thing and go around ina 
circle, I think the motion, as presented by my colleague, is appropriate. 
Since they are the property of the Attorney General and there has probably 
been some executive council input into the thing, we should deal with that 
first and then cross the other bridge when we come it, because I think it is 
appropriate in that time line to have the bill before us in its final form and 
to try to get the bill at least introduced as soon as possible. 


Mrs. LeBourdais: I might just recommend that rather than simply 
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putting "at the convenience of the Attorney General," since it has gone on for 
so long thus far and since Dr. Hill is coming to the end of his term, that it 
perhaps might be a nice reward for Dr. Hill to be able to see this as a 
conclusion to his term in office. Perhaps some time parameters could be put to 
that. 


Mr. Tatham: How about next week? 
Madam Chairman: A reply by next week? 


Mrs. LeBourdais: I do not know if I would say necessarily by next 
week but— 


Mr. Tatham: Why not? 
Mrs. LeBourdais: —a certain fair time. As I say, in view of the— 


Madam Chairman: To reply in writing or to have the Attorney General 
before this committee? 


Mr. Mackenzie: If you are asking for a reply in writing, if you are 
calling him today or tomorrow, a week or 10 days is plenty of time to get a 
letter back. : 


Ms. Bryden: You could point out that the committee can only sit for 
three weeks at the most. ; 


Madam Chairman: Mr. Elliot, I see this as an amendment or some kind 
of qualification to your motion, some kind of time— 


Mr. Elliot: I would agree that time is fairly important. If you are 
going to be calling him in the next day or two, by the end of next week we 
should know whether there is a bill in the works or not. If you find out in 
the telephone conversation that there is no bill, for example, it would be 
great if you came back and told us that. Then we could put a little bit more 
pressure on to get some resolution of the problem. I am assuming you are going 
to phone and you will find there is a bill well along that will be— 


Madam Chairman: Then in writing we will get confirmation of the 
timing or if indeed it is on the agenda, in which case we may have to take 
alternative action with the House leaders and/or other parties. 


Perhaps we could call the question and vote the motion. I do not see any 
opposition, but in any event, since this is acting on one of the Ombudsman’ s 
recommendations, the motion is that we communicate by phone with the Attorney 
General whether there is a bill amending the Ombudsman Act in motion or if 
they are working on that bill, that we get some confirmation in writing as to 
the status and request that reply by next Thursday, which is August 18, and 
third, if no reply is forthcoming, or a reply is deemed satisfactory by the 
committee, then we have the Attorney General come before the committee, if 
necessary, to discuss this prioritizing of this bill. ; 


Motion agreed to. 


Madam Chairman: Mr. Mackenzie, you were first on the list on other 
questions. 


Mr. Mackenzie: There are just two I want to ask Dr. Hill. One, can 
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he give us some idea of the time frame that is involved now in looking into 
and finalizing human rights complaints or complaints to the Ombudsman's 
office? I should not say human rights, but complaints to the Ombudsman's 
office. What kind of time frame is involved in handling a case now? 
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Dr. Hill: There is great variation, depending on the type of case 
and whether there are legal questions in law. Do you have any idea of the 
rough time frame element? 


Mrs. Meslin: We have a whole cross-section of durations. 
Dr. Hill: Terrific cross-section. 


Mrs. Meslin: It is difficult. We will often get something out ina 
couple of months, but then again, it may take a couple of years if it is 
highly complex. 


Mr. Mackenzie: It was actually because of human rights and labour 
relations cases and some of the time frames we are running into in those cases 
that I wondered just what time frames they were. 


Or. Hill: If it is something like Argosy, it is several years. A lot 
of them, most of them, have been settled in a matter of a few weeks or a month 
or two. 


Mrs. Meslin: You mentioned both labour cases and human rights cases. 
Human rights cases are a unique problem for us, and it is one of the 
amendments we are trying to get, because we cannot make recommendations if 
they have reheard. 


Mr. Mackenzie: This is not resolved. 


Mrs. Meslin: That one is up in the air. In terms of the Ontario 
Labour Relations Board, those issues have proceeded and a decision has been 
made, and although we are investigating, nothing stops the process from 
continuing on while we are investigating. In employment standards cases, if we 
are talking about someone having been fired and he has gone through the 
grievance procedure and then come back and complained about the decision, it 
appears to me that those things are well past any particular time. There is 
often not an urgency unless it is in a human rights case, and then we are 
stuck because of the lack of this amendment. 


Mr. Mackenzie: I guess in the same vein as that, you make the 
argument of agencies such as the labour relations board, Hydro and the Board 
of Radiological Technicians challenging the authority of the Ombudsman. In the 
case of the labour relations board,.do you take into account the fact that in 
some of the legislation, workers and their unions have given up rights in the 
interests of collective legislation? Is that part of the case or part of the 
problem, or do you accept that? 


Mrs. Meslin: Yes. I do not think that is part of the issue Dr. Hill 
was addressing himself to. He was addressing himself to new jurisdictional 
issues now raised by the labour relations board, even after the merits issue 
was decided upon at the Supreme Court of Ontario. We now have two new 
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jurisdictional isgues that hold up those cases while we go to court and we are 
in the process of going to court over those now. 


Madam Chairman: Are there any further questions from the committee 
about Dr. Hill's annual report? I just have one about the federal Ombudsman. 
You have made a suggestion that there be a federal Ombudsman attached. As you 
know, in our 16th report we adopted that recommendation. As the chair, on ; 
behalf of the committee, I have sent along our report which encompassed the 
recommendation. 


Can you suggest any other assistance the standing committee can be to 
you in trying to get a federal Ombudsman established? I understand there is 
one being established, but only to deal with bank charges. 


Or. Hill: I have not turned my mind to other procedures, but all 
three of us have been working assiduously on this problem. Michael has been 
working with the New Brunswick staff people on the same issue, and a number of 
other jurisdictions. He may have a few points to make in addition to what I 
have already made. 


Mr. Zacks: I have only one suggestion that comes to mind, and that 
is that if you do have the opportunity to speak with your federal colleagues, 
mention your experiences with the Ombudsman and the views that you hold. 
Apparently there is some resistance at the federal MP level about the benefit 
and utility of having a federal Ombudsman. If you could share your views and 
impressions with your federal counterparts, that would be of great assistance. 
Of course, I am assuming they are all as positive as mine, but if you do have 
these opportunities, please raise them with federal MPs and suggest to them 
the benefits you have seen from your participation in this committee and in 
general with contact with the Ombudsman's office. It would go a long way in 
assisting the development of a federal Ombudsman. 


Dr. Hill: You might remind your colleagues at the federal level that 
the magic figure is well over 1,000 matters that we have handled federally, 
just because we do not want to see residents of Ontario hurt. We are trying to 
help residents and citizens of Ontario, so it is well over 1,000 federal 
matters that we have handled. 


Madam Chairman: Are there any comments on this point from the 
committee? If not, Mr. Bell. 


Mr. Bell: Thank you. Dr. Hill, can I just focus on a number of 
issues that you have touched upon in your report to give them some more detail 
to assist the committee in making any necessary decisions? 


First, sir, on the issue of your jurisdiction, which you refer to at 
pages 5 and 6 of the statement, you cite some names, at least certain 
governmental organizations that continue to challenge your authority. With the 
exception of the Ontario Labour Relations Board, I take it you have decided 
not to go to court on any of the others. 

Dr. Hill: We nearly went to court with Hydro and— 


Mrs. Meslin: No. 


Dr. Hill: Are going, do you know? 
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Dr. Hill: On several occasions we have just about gone to court with 
Hydro; none of the others. Only with the Ontario Labour Relations Board. 


Mr. Bell: OK. 


Mrs. Meslin: No; we are going to court with Ontario Board of 
Radiologists. 


Dr. Hill: Radiologists; pardon me. I am sorry, there are two. 


Mr. Bell: All right. Then dealing with that board, you would agree 
with me that it is not appropriate for this committee at this point in time to 
become embroiled in a discussion of whether you have or have not jurisdiction 
over that board. 


Dr. Hill: That is right; it is a court matter. 


Mr. Bell: That leaves us with Ontario Hydro, plus any other unnamed 
governmental organizations with whom— f 


Dr. Hill: Yes. 


Mr. Bell: What form do you contemplate of the loud and clear 
statement that you have asked this committee to make confirming the 
Ombudsman's jurisdiction when you say “in this area"—and I am not sure how 
widely that area has been cast—on page 6? 


Just let me telegraph my problem. I think it is appropriate for you to 
ask this committee, as and when you think it necessary, for some support, 
assistance, backup, if you will, in respect to governmental organizations that 
are recalcitrant in terms of permitting your investigations to be undertaken. 
We could name a few that have gone on-in the past and have been resolved, I 
think, to your satisfaction. How, though, can this committee, without some 
specific context, say or do anything to assist you on this jurisdictional 
matter? 


Dr. Hill: Is it possible to mention this matter in some general 
supportive way in your report? 


Mr. Bell: One of the things I have done in the last three weeks is 
that I have taken a refresher course on how to determine the jurisdiction of 
the Ombudsman, and there is at least, if you want to go through the court 
process, a five— or six-step formula. I am not sure, short of going through 
that formula, for example, for Ontario Hydro, that you would accomplish 
anything, and even then I think you would have to have a specific case. 


Dron lila tease 
Mr. Bell: All right. Let me ask you on that point, have you got in 
your office specific examples of, say, Ontario Hydro resisting your efforts to 


investigate? 


Dr. Hill: I think our counsel can give you some examples. Our 
counsel can provide you with the information you need on this. 


Mr. Zacks: Let me just preface my statement by saying that Ontario 
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Hydro has forsyears taken the position that the Ombudsman has no authority to 
investigate its complaints, on the ground that it is not a governmental 
organization. 


Interjection. 

Mr. Zacks: Ontario Hydro is not. That is their position; I am not 
sure what they claim to be, but that is their position. However, we have 
agreed to disagree on that point. They allow us to investigate, and we do 
resolve a fair number of complaints. 


However, the issue came to a head about six or seven months ago ina 
particular case that raised some unusual legal questions as well as the 
overall issue of jurisdiction. Those questions brought the matter to a head. 
We could not resolve them and we retained counsel. Just before the court 
papers were filed, Ontario Hydro found out that indeed the Ombudsman was 
correct on the merits of the case and the matter was settled to the 
complainant's satisfaction. Accordingly, the legal issues were dropped for 
another day. 


We are continuing to investigate Ontario Hydro complaints. Until the 
issue about jurisdiction again gets raised, we have reached an impasse. 
Accordingly, we are just going ahead and doing the investigations. They have 
never really forced the issue, except in this one particular case. 
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Mr. Bell: OK. But, again, it sounds like you have a long-standing 
arrangement with Hydro which is not a lot different from the one you have with 
the public trustee; that the question of jurisdiction is deferred until it is 
in Hydro's or the public trustee's best interest to raise it. 


Mr. Zacks: That is correct. 


Mr. Bell: As I have said before, I think you have three avenues open 
to you when you hit a roadblock: you can go to the court quickly; you can try 
to negotiate or resolve it; or I think it is appropriate to go to this 
committee in specific terms and say: "This is as far as I've gone. I can't go 
any more. These are the reasons I'm convinced it's a governmental organization 
and it's appropriate for this committee to have discussions with you and the 
governmental organization to try to resolve and to work through the issue 
before the court." If you are asking the committee for that type of thing, I 
think, with respect, we need to get something in specific terms. Otherwise, it 
gets a little dangerous, I think, expressing opinions about jurisdiction in 
abstract. 


Mr. Mackenzie: Especially with Hydro. 
Mr. Bell: Especially with Hydro. We might lose our power. 


Mrs. Meslin: I think you have put it a little unfairly in terms of 

the new relationship with the public trustee compared to Hydro, because the 
public trustee at this point, although he has said, “If we come to an impasse, 
we're prepared to fight you on it," is most co-operative from the beginning. 
Hydro always, invariably, puts the jurisdictional roadblock up as soon as we 
write it and tell it we are about to investigate. We then have to go through 
this process of arguing again with it. The time involved and the difficulty in 
the way in which it chooses to "co-operate" has hampered our investigators. 
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They find it increasingly difficult to go in there, until this recent case, 
when we decided we were going to take it and then (inaudible) down. 


Madam Chairman: Just Mr. Elliot on this point. 


Mr. Elliot: I think this is a particularly pertinent topic at this 
time, because it seems to me that if we are talking about expanded = 
jurisdiction, we should know what the jurisdiction is that we are expanding. 
Is it reasonable now, on performance, to come up with a realistic list of 
agencies and government departments which have been co-operative? To me, as 
soon as they back off on a case— In the case of Ontario Hydro, I think 
Ontario Hydro could be added to a list of people who have accepted that the 
Ombudsman has jurisdiction in that area. Is it possible to document things 
that closely on the basis of the experience we have had to this time? 


Mr. Zacks: To be fair to Ontario Hydro, it does not accept we have 
jurisdiction. It co-operates, but on a without—prejudice basis; there are a 
couple of other organizations that do the same thing. There is no Ombudsman in 
Canada who has a schedule of named organizations. There is a variation in 
British Columbia, but those names of organizations have never been proclaimed. 
Most provincial ombudsmen establish their jurisdiction by a much clearer 
formula than exists in Ontario. 


There are some ombudsmen in other countries who do go with a list. In 
fact, a proposed federal Ombudsman act about 10 years ago did go with a 
schedule of named agencies which were listed over which the Ombudsman would 
have had jurisdiction. There are pros and cons to doing it. 


Dr. Hill: I do not think we are talking about more than four or five 
at the most, approximately. Would that be close? 


Mr. Zacks: Not even four; two or three. 


Dr. Hill: Not even four. Of all the 500 agencies we deal with, we 
are talking about maybe three or four that keep on recurring with us. 


Mr. Elliot: So John's comment on this, if there are just four or 
five, if you get into a dispute, take it to court and settle it once and for 
all, is a good suggestion? 


Mr. Zacks: I think he is making a suggestion that this committee 
also be looked upon as a dispute resolution device for jurisdictional 
complaints. 


Mr. Bell: I do not know how many committee members recall the issue 
with the former public trustee, and as far as I am concerned, that should be 
the Ombudsman's test. I think what you said to the committee last time, both 
in your report and in person, was that the position adopted by the office of 
the public trustee interfered with your ability to perform your functions 
under the Ombudsman Act in an investigative and in other Ombudsman—type ways, 
and I think that should be the test. 


Any time a governmental organization adopts a position, not ona 
one-shot basis but on a consistent basis, such that it interferes with your 
ability to perform your functions vis-a-vis complaints, then you should come 
to the committee and say, “It's happening again; this is the particular 
governmental organization; these are examples." The committee, as it didklast 
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time, can decide to invite the head of that governmental organization or some 
sufficiently senior representative to come and explain. 


Without passing on the merits of Hydro's position or your position, it 
is one thing to take a position as a negotiating function with the Office of 
the Ombudsman; it is another thing to come and say it publicly. I would be 
very interested, for example, to hear Ontario Hydro's explanation of why it is 
not a governmental organization within the language of. the Ombudsman Act and 
the definition as proposed by the Ontario Court of Appeal. I am not saying 
they are wrong. I would just be very interested to hear it. 


I think, though, you have a lot on your plate in the next three weeks, 
plus the other— May I suggest, Dr. Hill, it may be something for you to now 
take under advisement with your staff. If you think your function is being 
interfered with, adversely affected, to borrow a phrase, formally notify the 
committee in written form in the next two weeks or so and the committee can 
decide if, as and when to put it on the agenda. 


Dr. Hill: That is very supportive, Mr. Bell. We certainly will put 
that under advisement and consider it very carefully. ‘ 

Mr. Bell: I would not confine it to Ontario Hydro. If you have 
others— 


Dr. Hill: We have a few. It is up to you. 
Madam Chairman: Anything else, Mr. Bell? 


Mr. Bell: On page 12 of your statement, the new procedure with 
subsection 19(1), I understand the purpose is to start the time running 
earlier rather than later. I guess what I am saying is, how can the 
governmental organization determine ease of resolution as opposed to the 
complaint? 


How would it affect your process if you did this? If you investigated 
every complaint as you issued the 19(1)—and those that you know or believe 
will be resolved are going to resolve anyway; those that will not are going to 
continue to steam along—lI do not know. Statistically, it may not be a large 
percentage. I would love to ask you who is on the list, but I do not think I 
will. 


If the investigation starts immediately on the substantial majority of 
the cases, then maybe it is not a problem, but if the number by percentage of 
those you hold back is significant, you may be holding down your statistics 
again, 


Mrs. Meslin: I think there are a goodly number of places where, upon 
receipt of the 19(1), once they start to get hold of the file and the data and 
then respond to us, it is a communication problem that has occurred and the 
settlement is almost imminent, depending on the length of time it takes them 
to get their files and get their act together and send us this response. 
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In many cases, the other issue is clearer. We wait three weeks, and in 
four weeks they write back saying, "We don't have any response at this time." 
It is that particular thing we are trying to get at. Why go through the 
process we have had all along of giving everyone three weeks when we know 
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there are many, many agencies that are only going to say, as they have said in 
the past, "We don't respond at this stage"? 


Mr. Mackenzie: Could I stay with that for a minute? How do you 
decide the two types now, those that might resolve and those where it would be 
highly unlikely? Just from experience? 


Dr. Hill: Yes, experience. 


Mr. Bell: I think you had better do a confidential memorandum to 
your successor as to who is and who is not on the list. 


Dr. Hill: I would not mind at all. 


Mr. Bell: On page 14 you make reference to regulation 4(ii) under 
your act respecting the prohibition on members of your staff from expressing 
an opinion with respect to the matter that is under investigation and you say 
you are going to be asking the committee shortly to review the regulation. 
When will that be?- 


Mrs. Meslin: I think we were hoping to wait until this series of 
meetings is over and as the House sits, when we have our Wednesdays, set aside 
one of the those. 


Mr. Bell: OK, so we will not get into it now. Can I just give you a 
comment, though? I think anything you are going to ask this committee to 
do—note that the regulation forbids the expression to anyone of an opinion, 
recommendation or other similar comment respecting the matter. that is being 
investigated, in the language of the act. 


If you could address your comments to those three areas of 
communication, i.e. opinion, recommendation or other similar comments, bear in 
mind the reason for this regulation is that many, many years ago, during the 
course of an investigation, one of your investigators expressed an opinion on 
the fault, if you will, or the conduct of a particular member of the 
governmental organization whose conduct was being investigated in part, to the 
superior. The superior took that with some gospel and that person's position 
was not terminated, but there was a less—than—lateral transfer. 


That is what the committee wanted then and I am sure now wants to make 
sure is avoided at all costs. I guess if you are going to come to seek an 
‘amendment to that regulation, view it as a show-cause exercise. 

Mr. Mackenzie: Is one of your staff people hearing a case froma 
complainant expressing an opinion if he or she says: "Well, I think you've got 
a case. We'll investigate it"? At what point in time— 

Mrs. Meslin: We do not do that. 

Dr. Hill: We do not do it. Never, never. It is a no-no. 

Madam Chairman: Mr. Bell, anything further? 

Mra. Barlbigir.. sHili;ein general terms, are governmental organizations 
doing any better today than when you started four years ago in terms of 


administration of the type that comes across your desk? 


Dr. Hill: My general feeling is that we are getting more 
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co-operation, basically; that there is a greater understanding. I think a lot 
of it is related to the fact that we have established these committees in a 
number of the major ministries, where we are working co-operatively at a lower 
level between the investigators and the committee staff people to resolve 
cases. On balance, as the lawyers would say and as you would say, on balance 
the answer is yes. We are getting a higher level of co-operation and things 
are going better than they did when I started. No question. 


Mr. Bell: Is ombudsmanship easier or harder today than it was when 
you started? 


Dr. Hill: It would be easier if Ian Scott would pass those 
amendments. It would be a hell of a lot easier. I will tell you that much. 


Mr. Bell: "This commercial is paid for by.... 


Dr. Hill: That is the truth. They would be, because there are 
certain legal technicalities and problems encumbering us now that are just a 
big nuisance, and I think we should get them rectified. That is what is making 
the job a little more difficult. 


Mr. Bell: If I can get my two cents in, as I usually do, I know we 
will be talking many more times over the next months, but let me just say 
formally that I have valued the working relationship I have had with you in 
your office, again, as the guy who was around since 1976. You are the third 
person who has held the chair, if I can call it that. I think your 
contribution, which history will write, will be an extraordinary one. The term 
"fresh air" comes to mind. "Working together" also comes to mind. This is my 
formal thanks and appreciation for the work you have done, sir. 


Dr. Hill: Thank you very much. I appreciate that confidence. 


Mr. Campbell: On page 17 of your report, where you are talking about 
your offices and jurisdictional complaints, you say:: "As a result, I have made 
our field officers in Windsor, London and Sault Ste. Marie permanent full-time 
employees." I would take it that, before, you had staff who were visiting 
those communities and taking complaints on a— 


Dr. Hil: No. They were there on a three—days—a-week basis. They were 
people local to the area, which is one of our principles. We do not hire 
outside. We hire people within those communities and they were working ona 
two—days—a-—week or three—days—a—week basis and they got flooded. We just made 
them permanent full-time. ¢ 


Mr. Campbell: It is a result of the increased case load because of 
your presence on a temporary basis? 


Dr. Hill: No question. 


Mr. Campbell: Would you see other offices being in that position in 
the future? 


Dr. Hill: I could see four more I would like to open, but I am the 
outgoing Ombudsman. 


Mr. Campbell: I am trying to get a sense of case load and where it 
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is. Two are in southern Ontario and one in northern Ontario, in addition to 
the full-time officers you already have. 


Dr. Hill: We are still looking at other areas that need service, 
whether it is by going in and out on a regular weekly basis. For example, we 
just had a major community meeting in Hamilton. There is a great demand for a 
service in Hamilton. I think for the time being, considering our budget and 
all, we can serve Hamilton by going in and out on a regular basis from Toronto 
and we will work up some kind of a service program based on that. We are going 
to have to look at a few other places on that basis until we establish any on 
a more permanent basis. 


Mr. Campbell: One more questio , if I might, Madam Chairman: In 
northern and eastern Ontario, would you see that perhaps you would have a 


higher proportion of case load or the same as the rest of the province or 
lower? 


Dr. Hill: Sault Ste. Marie is alarmingly high. Sometimes it has to 
do with the worker too within that particular area. Northern Ontario-— 


Mrs. Meslin: Timmins has been very high. “S 

Dr. Hill: Timmins, Sault Ste. Marie. Northern Ontario is really 
moving at a much greater rate proportionately than southern Ontario, I would 
say. 

Mr. Campbell: Would you say eastern Ontario is the same? 

Mrs.-Meslin: In eastern Ontario we have only Ottawa at this point. 


Dr. Hill: We have only Ottawa. We have not got anything in Kingston. 


Mr. Campbell: I see. Is Kingston—if I might, Madam Chairman, I am 
just trying to pursue this. 


Dr. Hill: We are taking a hard look at Kingston. We get more and 
more requests coming in from the Kingston area. 


Mr. Campbell: Thank you. 


Ms. Bryden: Dr. Hill, I was very interested in your comments about 
the native program. Could you tell us roughly how many native officers you 
have and where they are based? You say our native staff members criss—cross 
the province. Presumably you visit the reserves; you yourself have made 
visits, I understand. 


Dr. Hill: Yes, I made a number of visits. We have a native person 
working out of the Toronto office who goes all over. He stays on the road. We 
have another native person working out of Timmins; we have two working out of 
Timmins. Is that correct? 
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Mrs. Meslin: No, one. 


Dr. Hill: One and one is on temporary leave and will be back 
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shortly. We have two working full-time now and a third one coming back: 
Timmins, Toronto, and they move. They just stay on the road. 


Ms. Bryden: Having a native serve is something you can claim as a 
first in your term of office. Is that right? 


Dr. Hill: We know of no other Ombudsman office in Canada with a 
native staff person. I think ours is the only one. 


Ms. Bryden: With regard to your implementation program for 
francophone service, is that not going to require a considerable expansion in 
your budget? I understand that you have it on paper at the moment as to how to 
give service in both official languages. How are you going to implement it? 


Mrs. Meslin: It is not just on paper. We have taken from within our 
budget in order to begin this process: all our major pamphlets, brochures, our 
annual report, everything is in French. What we have done is attempted to 
upgrade within the office those people who have a reasonable facility. We have 
had anyone who believes he has a reasonable facility in French tested. Those 
who have come out as superior we have sent for additional schooling to bring 
them up and, as we hire new people in each particular area, we have designated 
staff positions as having to have French-speaking capability. 


We have done that within our budget at this point. We did ask in this 
year to be able to hire two additional French-speaking staff. That was the 
budget expenditure for this year that we asked for. Other than that, we have 
done it within the budget we already have. 


Ms. Bryden: Did you get approval for that expenditure? 

Mrs. Meslin: Yes, we did. 

Ms. Bryden: In your report you say you have submitted a 
French-language services implementation plan for the approval of the office of 
francophone affairs— 

Mrs. Meslin: Yes. The office of francophone affairs has asked every 
ministry, board and agency to do an overall approval which is a sort of 
long-range one. We sent that in over a year ago, and we just have not got 
their approval of that, which is a long-range plan. But while we were waiting, 


with our own money, we did most of what we had set out to do ourselves. 


Ms.. Bryden: I am very pleased to hear that you have done that much, 
but presumably you would need an increase in budget for the long-range plan. 


Mrs. Meslin: Yes. 

Ms. Bryden: You did mention in your comments that there had been no 
increase in the budget. Is that just in your four and a half years or since 
the program was put in? 


Dr. Hill: In my four and a half years. 


Ms. Bryden: That is really rather shocking when you think that your 
case load in that same period increased by about 45 per cent. 


Dr. Hill: Must be just a dip in managerial style. 
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Madam Chairman: Any more questions from the committee at this point? 


Mr. Tatham: I have one question to Dr. Hill. What percentage of our 
people are bilingual? In relationship to the population, are we just about on— 


Mrs. Meslin: In the regional offices that have a large francophone 
component in their areas, at least one of the people in those offices is 
completely bilingual. In the Toronto office, what we have attempted to do 
is—presently in the office, we have 12 fully bilingual and another six or 
seven coming on line who are bilingual but do not feel they are as capable of 
handling, for instance, legal matters, and so they are going on for training. 
I think we are attempting to cover the spectrum from receptionist to director. 
Our director is becoming fully bilingual. 


Mr. Pollock: To go back to a question asked by Ms. Bryden, you said 
you had no budget increase over the last four years. 


Dr. Hill: Just this last year. 
Mr. Pollock: Oh, just the last year. 


Or. Hill: Our first increase was this last year. For four years I 
asked for no budget increase. 


Mr. Pollock: You did not get your cost-of-living index then? 
Mrs. Meslin: Oh, yes. 

Dr. Hill: For the staff, you mean? 

Mr. Pollock: You got that. 

Dr. Hill: Yes, we got that. 

Mr. Pollock: OK. I just wanted to clarify that. 


Madam Chairman: I have a question. I notice that you made reference 
in your report to the Learn About Your Ombudsman Week, and I just wondered if 
this was going to be an ongoing program to educate members of the public in 
Ontario about the role of the Ombudsman and how you can serve them. 


Dr. Hill: We will need a bit more money for it but we certainly are 
considering that as a possibility. It was an excellent educational venture, 
quite helpful, and the public benefited by it and so indeed did we. If we get 
a few more funds perhaps or if we juggle a bit, I would like to see us re Coley i 8 
again, but I am not positive yet. It depends on how much money I get my hands 
on. 


Madam Chairman: Are there any questions about the report at this 
point, or can I move on? 


One point that I left hanging after our motion was the request by Mr. 
McLean and Ms. Bryden, a similar request, that somehow they get in their hands 
the amendments that are being proposed to the Ombudsman Act. I wonder if it 
would satisfy both those members and other members if we could get from the 
Ombudsman the suggestion of amendments that you have made to the Attorney 
General-—just your wish list or what it is that you would like-—-if that is not 
a confidential document. That will provide us with a list of 
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amendments you see anticipated or what you would like to see changed in the 
Ombudsman Act, and we could have that in our possession. Would that be 
sufficient information at this time? 


Mr. McLean: From the way it ended up, I would be pleased now to wait 
and see what reaction you get back from him and find out. 


Ms. Bryden: I still would like to see the list. I think we are ina 
better position then to know what to press the Attorney General to consider in 
his draft bill. 


Madam Chairman: Mr. Mackenzie? 
Mr. Mackenzie: I have a separate question. 
Madam Chairman: OK. Mr. Campbell on that point? 


Mr. Campbell: On this point. I think I agree with my colleague 
across the way that it was left that it is really the property of the Attorney 
General at this point. We should have the indication from him or his office as 
to what is going on and then proceed appropriately. I think in the interests 
of keeping this thing uncomplicated—it has been 10 years—another week will 
not hurt. When we find out where it is going, then we can make a decision, if 
I might suggest that. 


Madam Chairman: Is that acceptable, Ms. Bryden? 


Ms. Bryden: Yes. 


Madam Chairman: Then we will wait and see what the Attorney General 
says about these in particular. I just did not want to leave it hanging when 
you had brought that up as an issue. 


Mr. Mackenzie: I want to go back to your comments about the ability 
of your staff to express an opinion just for a moment, for my own information. 
When somebody comes to you with a case, it is a no-no to say, “We think you 
have a case." 


Dr. Hill: At that point. 


Mr. Mackenzie: What about the reverse? After you have listened to 
them, do you very often say or are you free to say, “We don't think you have a 
case"? 5 


Mrs. Meslin: You certainly get to the point where the Ombudsman can 
make a decision that he is not going to support what is the essence of it or 
he can look at it and decide that it is frivolous or vexatious and decide 
against it. There are a number of things in the act that allow him to do it, 
but the point is that it is for the Ombudsman to decide and not for individual 
staff members to communicate that particular message. 


Mr. Mackenzie: So a staff member would not make that kind of comment 
even if it was fairly clear to the person-— 


Dr. Hill: The only one who can sign a report under the statute is 
the Ombudsman and the only one who can make that comment or say something of 
that nature at a particular point in the complaint is the Ombudsman. 
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Mr. Mackenzie: I use as an analogy my own office. We have a lot of 
people coming in who have complaints, and there are some of them right off the 
bat, once you have heard the argument, you have to tell them that you just do 
not think they have a case. 


Mrs. Meslin: That is the reason we are looking to an amendment. 
There are some situations that are so clear that the investigator would like | 
to be able to say, "With everything you have given me, if you have nothing 
more, if there is absolutely nothing more, there is nothing here," but we 
cannot do that and do not do it. 


Mr. Mackenzie: It works both ways in other words, whether you do 
have a case or you do not have a case. 


Mr. Bell: The only person who can express opinions and formulate 
conclusions is the gentleman sitting beside you, and for the vehicle there, if 
it is a clear no case, the citizen has a right to insist at that stage, "You 
investigate my complaint," because I am sure that citizen believes the 
complaint is justified. The relief is to exercise your discretion not to 
further investigate the complaint on the grounds set out in section 18. 


— 
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Mr. Zacks is shaking his head no. We can engage in that after hours. In 
any event, enough has been said about it, I guess. It is to keep at a minimum 
the risk that people in the public service are going to be unfairly 
categorized by actions at a time when your investigation has yet to start, is 
in its infancy or is at any stage. If you are going to call a spade a shovel 
in respect to somebody's conduct, let it only be the Ombudsman. 


Mr. Mackenzie: I can see some difficulty in not making a case out of 
it, in not having the ability to say anything at all. 


Mr. McLean: How does our Ombudsman Act compare with other 
jurisdictions? Are these amendments you are looking for in other jurisdictions 
in their legislation or are they looking— 

Dr. Hill: Some are and some are not. A lot of them are. 

Mr. McLean: A lot of them are? 

Or. Hill:. Yes. 

Mr. McLean: I see. 

Dr. Hill: Do not forget, the act was passed in 1975 and nothing has 
changed since that time. Other jurisdictions have changed their legislation, 
updated it, whatever, many times. We have not since 1975. 

Mrs. Meslin: Sixty sounds like a tremendous number, but a great many 
of them are housekeeping. We have not done any housekeeping amendments, and a 
great many are just those. 

Mr. Campbell: As long as we are not comparing it to British 


Columbia. As I understand, it is a very difficult situation in BC right now 
for the ombudsman. 
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Madam Chairman: Thank you, Dr. Hill, for summarizing your report. We 
will be looking forward to your comments over the next few weeks. 


We are going to go on with the third item on the agenda. Mr. Bell will 
be providing us now with a bit of a briefing. New members will be very 
interested, I think, in how we are going to deal with the ; 
recommendation—denied cases. The members who deal with this on a weekly basis 
may not find that part so interesting, but let us go through the week, see 
what we are doing and what preparation would be advisable. I think the 
Ombudsman may have some input at this point. We have a variety of things going 
on this week, and then we will have any closing remarks that anybody has when 
Mr. Bell is finished. 


Mr. Bell: Dr. Hill, perhaps you and Mrs. Meslin could stay, because 
one of the items towards the end of this briefing I would like to discuss in 
some detail today to see if we can accelerate the schedule or otherwise make 
the committee's consideration of it more efficient. 


Members, would you all turn to the brief the clerk has distributed to 
you? At the beginning of that brief is the agenda for this week, as amended 
briefly before I arrived, plus the contents. The table of contents is 
organized as to subject matter that you will be addressing this week only, and 
it is organized chronologically to the best of our ability as the week 
progresses. 


Items 1, 2 and 3 represent the only remaining recommendation—denied 
cases that the Ombudsman has reported in this fiscal year, including his 
annual report plus the special reports he recently tabled in the Legislature. 
I would like to spend some time, particularly with the newer members of the 
committee, in describing the committee's process in these 
recommendation—denied cases. 


For those three items, the Ombudsman has said to the Legislature, "I 
have made a recommendation in a report to the ministry in question that it do 
such and so and that ministry has, for whatever reason, declined or denied me 
my request that the recommendation be implemented." 


What you are about to embark upon tomorrow morning is the very last 
stage in the Ombudsman's process where he seeks the support of the Legislature 
through you in having his recommendation implemented. That process has been 
called a lot of things. Before we give it any names or call it any names, just 
let me remind you historically that the Legislature has given to this 
committee the responsibility of considering in detail the Ombudsman's report, 
his investigation and the governmental organization's position before deciding 
whether or not the Ombudsman's recommendation should be supported. 


Some people have analogized this committee's process to sitting as the 
court of appeal or sitting in judgement of the Ombudsman's process versus the 
governmental organization's position. I do not think a label is that 
important. What is important is to understand that you are sitting, starting 
tomorrow morning, then all of tomorrow, half of Wednesday and for another part 
of a day later in the three weeks. You are going to be sitting and performing 
decision-making functions. 


As committees do from time to time, you are going to be performing 
certain inquiry functions. You are going to want to know certain necessary 
information concerning each of these matters, both the Ombudsman's position 
and the governmental organization's position, before you decide, I guess, 
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effectively one of three things: whether to support the Ombud sman' s 
recommendation and so recommend the adoption of same to the House; whether to 
agree with the position taken by the governmental organization in refusing the 
recommendation and thereby so reporting that to the House; or whether you take 
some other position that may be something between the Ombudsman's position and 
the governmental organization's position, or maybe something else that you 
consider to be appropriate. 


Be reminded that the Ombudsman Act contains no sanction. The Ombudsman 
has no teeth, the academic's right. All he can do is make a: recommendation. 
This process, while not giving the Ombudsman teeth, gives him an opportunity 
for maximum effectiveness, the effectiveness through this committee's 
consideration of his matter and, ultimately, the treatment by the Legislature 
of this committee's recommendations. 


Let me just remind you further that this committee has a unique history 
and, standing as committees of the Legislature, it has had an extraordinary 
number of its recommendations adopted by the Legislature in specific ways. 
Those adoptions have resulted in governmental organizations taking very 
specific steps. 

It is, I believe, still unique for committees of the Legislature to have 
their recommendations addressed that way. I believe the reason is that the 
Legislature historically and currently so supports the concept of the 
Ombudsman that it gives specific attention to your recommendations so that the 
level of effectiveness and the level of respect for the office will be 
maintained. 


Anyway, that is the background of what you are about for the next day 
and a half to two days. The material in each of tabs 1, 2 and 3 represent the 
minimum documentation the Ombudsman is required to place before you in each 
one of these cases. If your schedules do not permit a thorough review of the 
material before the cases are considered by the committee, then may I commend 
to you as a minimum the Ombudsman's report in each of the three tabs. It is 
called the report made pursuant to section 22(3) of his act. It is the 
document that is always dated at the end, is signed by Dr. Hill and is 
generally styled report of the Ombudsman, reasons therefor and recommendations 
following his investigation into the complaint. Those reports are found in 
each of tabs 1, 2 and 3. 
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Madam Chairman: Maybe we- should just point out that page 39 is the 
one, where you can find it on tab 1. Is that right? 


Mr. Bell: Unfortunately, tab 1 is an exception to the rule. Tab 1 is 
the good one to start with. If you would all turn to tab’ Pere thinksl.can 
assist you in a quick briefing. 


The first document, which has no pages numbered, is a document inserted 
by the Ombudsman's office at my request, intended to be a vehicle of speedy 
briefing. If you review that document before you get into the rest, it will 
give you some basic background, which will make the following documentation 
more intelligible. 


Tab 1 represents three separate complaints representing three separate 
fact situations, but representing really one issue, and that is why they have 
been combined. In addition to the synopsis at the beginning, perhaps you would 


B-32 


read—and you really only have to read one of these reports—the first report 

referable to Mr. K, which is found at pages 33 through 35 of the material. As 

I say, if time does not permit you to read any more, please read those two. If 
you go on and read the next two reports, pages 37 to 38 and 39 to 41, you will 
have a total overview, although the only addition in the other two is the fact 
situation. 

If time further permits you, and you are prioritizing the material you 
want to read, would you read the documentation emanating from the Ministry of 
Health in this case? That will set forth in written form at least the position 
the ministry has taken. 


Ms. Bryden: What page is that? 


Mr. Bell: It is at various pages; for example, pages 25 and 26 of 
the material. 


Interjection. 


Mr. Bell: Yes, you are right. Page 51 is probably the most important 
and certainly the latest statement from the ministry on the Ombudsman‘ s 
recommendations, being obviously less than two weeks old. 


This is a good case to start with because the fact situations are very 
compartmentalized. The legal issues are fairly specific, i.e., whether 
companion travel allowances should be made available to persons who are over 
the age of 18 in Ontario as compared to the current ministry policy of making 
companion travel allowances or grants available only to those up to the age of 
18. ; 

Madam Chairman: Mr. Tatham, do you have a question?. 


Mr. Tatham: I am shy of page 51. 

Mr. Bell: In the first tab? 

Mr. Tatham: Yes. 

Mr. Bell: The clerk will make sure that is available. 
Madam Chairman: The most important pages. 


Mr. Bell: I do not propose we talk about the detail today, but let 
me just describe for you what is going to happen. As the chairman indicated, 
when you arrive tomorrow there will be seating for four at the Ombudsman’ s 
side of the room. Dr. Hill and members of his staff will be on one of the 
sides and the governmental organization reprseentatives, including Ron 
LeNeveu, one of the assistant deputy ministers of Health, will be there. 


Mr. LeNeveu has appeared before the committee on numerous occasions 
before and is very helpful to the committee, and you will benefit by his 
attendance. He will probably be accompanied by some other members of staff, 
including one of the ministry lawyers. 


The Ombudsman and members of his staff will review with you the 
substance of the complaint, their investigation, the conclusions reached, the 
recommendations made and the reasons therefor through questions, initially 
from me and then each of you in turn. 
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When that process is concluded, the focus is then shifted to the 
representatives from the ministry. They will describe to you through questions 
their position, the reasons therefor and any other appropriate explanation why 
the recommendation is not going to be implemented. The process includes 
questions, initially from me and then from you. When they are finished, the 
Ombudsman has a chance to reply, and ofttimes the ministry gets one last 
opportunity to put something on the record. 


When that process is concluded, you should have all of the facts 
available to you and the documentation before you to permit you to make the 
following decision: Is this committee going to support the recommendation of 
the Ombudsman or not? You make that decision as soon as you finish hearing 
from the people. You adjourn in camera. There is no set time limit, but the 
rule usually is that if you cannot make a decision within 20 or 30 minutes, it 
is better to-leave it for your next report. You invite the people to wait 
outside and you announce whether a decision is made or not. That will happen 
for each of tabs 1, 2 and 3. 


The reason that all of the other documentation is there is that this 
committee has another item of responsibility, and that is to ensure or to 
consider whether there is a requirement for any general rules for the guidance 
of the Ombudsman in the exercise of his functions. The material is required to 
satisfy the committee that this investigation crossed all the t's and dotted 
all the i's, as the legislation requires. 


Some may think it is a bit redundant, but let me assure you that, 
although not within Or. Hill's tenure, there were times when the investigation 
and the documentation did not meet the requirement of the legislation. So that 
you may report back to the House each time that you do or you do not consider 
general rules are necessary, the material is there. Further, some of the 
documentation provides focus of certain information that is thought necessary 
to assist you. 


Unless there are any questions about our so-called recommendation—denied 
process, I will go on. Obviously, tomorrow is Ministry of Health day. You are 
going to be dealing with item 1. The track record of this committee is it 
takes half a day to do a recommendation—denied case. My expectation is that we 
may be talking about item 1 for a few minutes in the afternoon, but it will 
not be so much as to create any real problems. Then in the afternoon we will 
be doing item 2, which is a very sensitive case involving efforts of the 
particular complainant through the Ombudsman’ s office for compensation in 
respect of in vitro fertilization procedures. 
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The issue is actually quite simple. The Ontario health insurance plan 
fee schedule does not, under any context, underwrite the cost of sperm in an 
in vitro fertilization where the donor is not the spouse. The Ombudsman 
believes, for the reasons he has stated in his report, that it should, and the 
ministry has stated in its communications that it should not. 


Again, as a minimum, I will read the synopsis at the opening of this 
material, the Ombudsman's report, which starts at page 20 of the material, and 
certain communications from the ministry, again in my material. It should be 
page 27, although it is not numbered as such; it is not numbered at all. Are 
yours numbered? Did I say 27? That is not right. Is the report page 20? 
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Mrs. Meslin: The report is page 20. 


Mr. Bell: The letter I am looking at that you should read is a 
letter from the deputy minister to Dr. Hill, July 27, 1988. 


Interjection. 


Mr. Bell: Anyway, find the letter and give it a number. It is a good 
job we are doing this now and not tomorrow. 


Madam Chairman: It is page 27 in my book. 
Mr. Bell: I think it is page 27. 

Madam Chairman: Is it dated July 27, 1988? 
Mr. Bell: The Ombudsman. 

Mr. Tatham: Martin Barkin; is that the guy? 


Mr. Bell: Yes. I think that is the minimum material, although as I 
say, if you can review all of it, you will find there is duplication as you 
proceed through the material and therefore it eases reading. 


You might also read the letter, starting at page 16, of July 8, 1988, 
from the Ombudsman to Dr. Barkin. I-presume this letter is written ina 
style—in fact, I know it is—and content to implement a recommendation that 
this committee made last time about warning governmental organizations not to 
come forward with new information late or they will be shut out from bringing 
it forward. We will be talking about that perhaps tomorrow afternoon. 


Then on Wednesday morning we will be dealing with, in relative terms, 
the most complex of the three cases, both factually and legally, the Ministry 
of Education matter involving a Mrs. H, and very specific and far-reaching 
recommendations of the Ombudsman as to amendments to the Teachers’ 
Superannuation Act and specific recommendations dealing with the situation of 
the particular complainant. Again, if you would read the synopsis that is at 
the opening of the material, the Ombudsman's report is at page 62 of that 
material. 


Mr. Elliot: I just want to underline a situation with respect to the 
new information we got into, as new committee members, last time when we 
began. We sort of did not listen to that bit of advice, and in a number of the 
cases that we heard subsequently there was new information presented. What you 
get into then is a judicial kind of situation and you start retrying the case. 
That is not the purpose of what we are here for. It is to take a look at the 
material that is presented in the binder and make a decision on principle, 
based on the information that is available to us. 


I thought I should underline that, because as one of the new guys last 
time, I was one of the people who thought we should hear the new information. 
We opened the door and it really got us into some situations that were not 
very nice later on. I think there are five people here either substituting or 
new to the committee, so I think it is an important point that we do not get 
caught up in that this time, because it takes a lot of time and you really 
cannot consider it fairly. I just wanted to point that out. 
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Madam. Chairman: We will keep a close eye on that this time, because 
I think we all agreed on that. 


Mr. Campbell: I have a bit of difficulty in some of the teachers 
superannuation cases, because in my other life I was very active in dealing 
with the Teachers' Superannuation Act and I might bring some preconceived 
notions about the fairness and equity of that act to this committee. That 7 
might be a concern that I have, whether it is new information or not; some 
information I might have. 


I guess I have to make that decision on how I use that material, 
obviously in the best interests of the people applying, but I am concerned 
about some of the things that are in here. That is why I am concerned about 
new information coming in and what that means to this committee. 


Madam Chairman: There are two different issues. The new information 
that used to come in came in by the agencies that were before us. Quite often, 
it was information that had been requested by the Ombudsman over a period of a 
year or two years and never delivered until the day of the hearing before us. 
Quite often, it was not anonymized; the names were still in it. 


We had to deal with a bunch of problems. The Ombudsman was not prepared 
to respond. I remember quite vividly Ms. Morrison sitting there saying, "I've 
never seen this before." Quite often, it may have been resolved before we came 
here if they had disclosed a little bit more information. 


From your viewpoint, you do not hold any position now, as I understand 
it, with the fund. 


Mr. Campbell: I do not. 


Madam Chairman: Each of us brings our own independent knowledge into 
the committee. I can tell you that with the Workers' Compensation Board, Mr. 
Philip, Mr. Charlton, all of us have our own experience with personal cases. 


This is an opportunity for you to set forward some of your views and I, 
as chair, will just keep in control of how relevant it is to this particular 
case. We welcome your expertise in this area, and I think we have other people 
who have an education background who might have some words of wisdom to bestow 
upon us. We will be deferring to your expertise, I am sure. 


Mr. Campbell: Very well put. 


Ms. Bryden: This is my first experience on this particular mandate 
or responsibility and I appreciate the briefing by Mr. Bell. I am not clear 
whether we do have the power or whether the Ombudsman has the power to 
recommend an actual refund, say, to the first three cases, where they did not 
get their trip for medical services paid. I’ notice in the last two cases, 
there is in one case an ex gratia payment recommended and in another case that 
the superannuation board pay to the applicant some sort of an allowance. Is it 
permissible for us to recommend reimbursement or compensation? 
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Mr. Bell: Those questions you have just put are questions that must 
be discussed with the Ombudsman and with the governmental organizations over 
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the next day and a half. As a committee, you will give consideration to that, 
among other issues. 


Let me answer it this way: the Ombudsman has historically made many 
recommendations to many governmental organizations that money be paid and 
refunded, whether it be ex gratia or otherwise, and the committee, when it | 
deemed it appropriate and necessary, has supported those recommendations and 
so recommended to the House, and the governmental organization has ultimately 
implemented them. 


The Ombudsman is able within the process, in appropriate circumstances, 
to make a money payment recommendation and it is implemented by the 
governmental organization. Where the governmental organization believes it 
lacks the legal ability to do it, it is usually very good in bringing that to 
the attention of the Ombudsman, and when they appear before you, they will 
explain their reasons. But you are right that those questions have to be put 
at the appropriate time. 


Madam Chairman: Would you like to continue with Mrs. H? 


Mr. Bell: Yes. As I say, I know Mrs. H is the most difficult of the 
three cases. The recommendations of the Ombudsman, I think it is fair to say, 
are more far-reaching than with the other two. There is a fair bit of law at 
the cornerstone of the conclusions and the recommendations. I think I will be 
more deliberate in the review of this case with the Ombudsman and his staff 
than perhaps with the other ones. ) 


The other feature of this, of course, is that if you refer to pages 86 
and 87 of the material, there is a letter from the deputy minister, Dr. 
Shapiro, which as far as I know is the latest statement from the ministry of 
its position. It seems that in one area the ministry and Dr. Hill are not far 
apart in terms of the act and a review of the act. I guess where the 
differences lie is in the specifics and and entitlement of the individual. 


You will note there will be some reference to the Legislative Assembly 
Retirement Allowances Act, one I am sure is near and dear to all your hearts, 
and a similar prior provision that has been subsequently amended. 


probably a double reading of the Ombudsman's report on 
an interesting discussion on the law of the charter and 
to do with, I see here. 


As I say, I urge 
that one. We will have 
a case I had something 


Before we get to the rest of the week, I have something I must disclose. 


I act for the Ministry 
None of them relate in 
Dr. Hill and his staff 
question has to be put 
participating with you 


continue to do my duty. 


Mr. Tatham: What 


of Education from time to time on matters specific. 

any way, shape or form to the specific issues or facts. 
have known that for quite some time. I guess the 
whether anybody has a problem or concern with me 

in this. I guess it should be raised. Otherwise, I will 


is the general rule? I have had no experience 


provincially. I know municipally we try to be very careful if a lawyer is 
acting for one municipality against a subdivider or vice versa. What is the 
general rule in the government? 


Mr. Bell: I think the general rule of conflict of interest is 
basically the same: you do not serve two interests. The question is, I guess, 
whether legal counsel to the committee should participate in any way ina 


B-37 


matter that involves a ministry of the crown that counsel acts for in other 
contexts. The Ministry of Education has not raised the matter, and it has 
appeared before the committee in the past. I do not know specifically what Dr. 
Hill's position is on this case, although I presume, because it has not been 
raised, that they do not have a problem. It would seem to me if anybody has a 
problem it is Dr. Hill. 


We can defer this until—when is it?—Wednesday morning. We should visit 
this discussion again briefly when the ministry people appear. If anybody has 
a problem or raises it, I can stand down. I have stood down before. Ina 
matter involving the Royal College of Dental Surgeons of Ontario a number of 
years ago, I stood down. I would just go and have an early coffee and let you 
do "it" 


Mr. McLean: I just happen to believe that the complainant would be 
the one who would have the biggest problem of anybody, looking at it from the 
point of view of challenging what the Minister of Education (Mr. Ward) is 
saying. Here we have a solicitor who is acting for the Ministry of Education 
also being the solicitor for the committee questioning that individual. I do 
not know, but I think it is a touchy area for the committee and for yourself. 
However, I am willing to leave it until the morning and you could maybe 
determine whether you think it is right or not. 


Mr. Tatham: I think we are all good, kind people, but just to keep 
it clean, the easiest way to do it is to say: "You're out of it. That's it. 
Goodbye and God bless you." Then there are no more troubles. 


Mr. Bell: That is the easy way. The other thing, in fairness, is 
that I will speak to the Ministry of Education and the individual who is noted 
as scheduled to appear before you and raise the issue with her prior to 
Wednesday. As I say, it does not matter to me. Somebody mentioned the word 
"ynerception." Whenever you are dealing with it, it is really the perception 
test which dictates. You are not going to believe it, but I have a problem 
with the Ministry of Housing one, too. 


Mr. Henderson: Maybe somebody can clarify this for me, but I do not 
see the conflict of interest. If you act from time the time for the ministry, 
and not in anything that has to do with this particular case, then I do not 
think there is anything that says a lawyer cannot represent different 
individuals who at some time or another may have a contest with each other, as 
long as he is not doing it at the time they have a contest with each other. I 
do not see it as being a conflict of interest. 

Mr. Bell: I agree. There is not, I do not think, under any 
definition a conflict in fact. The point about the perception was raised. A 
lot depends on what the result is going to be, of course. People, human nature 
being what it is, sometimes adopt or formulate conclusions based on results. I 
am high on the list of people who do that. 


There is not a conflict in fact. Not only do I act for the Ministry of 
Education, but because I act for a lot of boards of education, there comes a 
time when I have to be on the other side of the table and both parties know 
and understand and concur on that. But if the perception is a matter of some 
concern to the committee, I will be more than happy to stand down on this. 


The other alternative, by the way, is that I can assist you in the open 
hearing in eliciting the necessary information and then absent myself when you 
deliberate the matter in camera so that there is no question that I have been 
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part of your in camera deliberation to a conclusion. That may be the sawoff 
position that is palatable to everybody. 
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Mr. Campbell: I think the counsel has raised the issue himself, and 
therefore has given us fair—I am not a lawyer, so forgive the layman's 
terms—notice that there is a potential situation. 


Having said that, I think we should go by his advice, and at the same 
time make a decision that perhaps in this case it may be in our best interests 
and his best interests that he do stand down. Again, I am not a lawyer in this 
thing, but I am guided by my previous municipal experience. If you think there 
is a conflict or a problem, you should not be part of the discussion. That may 
not be the same, of course, in strictly legal terms with client-solicitor 
privilege. 


Madam Chairman: I hate to defer this too long. 


Mr. Pollock: I tend to agree with Mr. Campbell, too, that he should 
stand down. im 


Madam Chairman: Can we wait on this until Wednesday morning? I think 
some of the members who have not been part of the process may not realize 
where Mr. Bell's role is in both the decision-making, the questioning and the 
opportunity really that the committee does have to question the different 
people before us. 


Then on Wednesday morning we could make the decision, but give it some 
thought now as to what type of potential conflict you see that there might be 
and whether there are certain alternatives: first, that he could participate 
in the whole process; second, that he absent himself from the decision—making 
process, and third, that he stand down for the entire case. 


If I can ask people to give that some thought, keeping in mind tomorrow 
when we go over the case, how much involvement you feel the counsel has. Then 
you will be more aware of it. Then we will ask for a decision Wednesday 
morning? Is that good? 


Ms. Morrison: If the decision on Wednesday morning is that your 
counsel stand down altogether, as counsel has pointed out, this is the most 
difficult case, this one on Wednesday. It is quite complex. It is going to 
require someone to assist the committee, I think, in leading it through some 
of the questions that they may wish to ask us. 


If the decision is left until Wednesday morning, there will be no choice 
about having someone substitute for your counsel. That might cause us some 
concern. 


Madam Chairman: If I can just reply quickly to that, many committees 
go through cases without counsel. My thought is that we would not replace 
counsel if we decided today or tomorrow. We would just have to make sure we 
are prepared appropriately, and we will encourage that it be tomorrow. 


Mr. Campbell: Not to prolong this, but I am wondering if in fact it 
would be in order to reorder the business of this committee and perhaps have 
the Ministry of Education come on Thursday. It would give us some time. 
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I am really concerned, as a new member of this committee, about leaving 
it in the hands of this very able committee, but also the fact that our 
counsel would not be there to guide us. I would be concerned that this whole 
matter be raised this quickly with a lot of fairly new people on the committee. 


I am wondering if we could reorder this case to Thursday, allow 
everybody notice and then decide tomorrow, perhaps, what we are going to do in 
this case, and then allow Wednesday, if we are going to go with new counsel, 
to go with new counsel or change counsel, or whatever is going to happen. I am 
just a little leery being a new member—on the first day on the job kind of 
thing—that this is happening right off the bat. 


Madam Chairman: In reply, I think our schedule is very tight. If we 
move this to Thursday then we are jeopardizing being able to deal with all our 
expanded jurisdiction hearings in the time that is required. 


The second is, again, that we encourage committee members to prepare for 
cases. I think it would be inappropriate for us to find new counsel, with any 
amount of notice, in the next two weeks. I think that would be a Gitriculic 
decision. We would have to find someone to free himself or herself up. To be 
able to participate in this process the way Mr. Bell has would be very 
difficult. 


I would still entertain discussion on that. Mr. Bell has merely raised 
the fact that he has been involved in legal matters with the Ministry of 
Education. He does not perceive it, as I understand it, to be what he would 
deem a conflict of interest. The Ombudsman's office has not, to the best of my 
knowledge, on behalf of the complainant, considered him to be in a position of 
conflict of interest. It feels comfortable with him. 


The decision now is whether the committee wants to look to Mr. Bell for 
assistance in this matter or to stand down. I think that is where the decision 
has to be. But in the event that Mr. Bell cannot act as our counsel, I think 
it would be inappropriate for us to bring someone else in. The committee will 
really have to take on the role of counsel and take on the role of making the 
decision in this case without any assistance. 


Mr. Campbell: I recognize I am new in this process, but it raises 
the question whether or not this claimant would get from the Ombudsman or 
whoever the same hearing, the same fairness and equity and the whole thing 
without counsel being present. It is a very simple layman's question: Why 
would we have counsel for all these other cases and not for this one? 


I am concerned that everything would be equally evenhanded ly handled. 
Perhaps it could be held over to a future date if Thursday is not enough, and 
then we could deal with it at the end. I am just asking these questions. I 
realize that I am new in the committee, but it is a real concern of mine. — 


Mr. Bell: Mr. Campbell, can I respond? It might assist the other 
members as well. I think the question is fairminded. 


The Ombudsman represents the complainant. The complainant has no status 
before you—a representative. The party who represents the complainant has 
said, "I don't have a problem." 


I will raise the question with the ministry, as I intended to do in any 
event before Thursday, and will endeavour to get for you before Thursday, but 
certainly by Wednesday, the ministry's position. If they do not have a 
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problem, and frankly, I do not. think they will, then you do not have a 
problem, because conflict of interest is just a weighing of the interest 
between the two sides of the issue. If the Ministry of Education expresses 
reservations, then I think you have something to consider in more depth and 
the issue that you raised about comparability of treatment before the 
committee could be discussed then. 


I am raising it because it is my job to raise it. You had better find 
out about it before you do it than after. I do not foresee, frankly, that I 
will be used as an actor. I do not see that I will kicked out of the box 
entirely. As a minimum, I think I can assist you in inquiring into all of the 
relevant facts. Whether I sit in a decision-making process or not is a matter, 
I think, for further discussion. I may volunteer on my own to absent myself, 
regardless of what the committee's views are, just so that I would be more 
comfortable doing that. 


Let me report to you what the ministry's position is. 


Mr. Tatham: I appreciate Mr. Bell's candour. I have not read the 
case; I know nothing about the case; I am fresh fish here; I know nothing 
about it; but I certainly want to make sure that when you are going to deal 
with people, you make sure it is right upfront and no funny work, because that 
reflects upon the Ombudsman and everybody else. 


If this is a real dandy case, as the lady has said, then no doubt people 
will pay attention to it, so when it comes out that we go against the 
complainant, the story will come out in the Star or something else: "What are 
you doing? Here is a guy who did this or that." : 


I would say, watch it. 


Mr. McLean: I think perhaps we could be overreacting to it. What Mr. 
Bell has said at the last, I think he will use his good judgement. I do not 
think he is here to gather information from both sides, and I would anticipate 
that when the time for decision—making comes he would probably do what he 
would deem to be the right thing, the decision would be made and that would be 
it. I think there is really not going to be a problem. 


Mr. Elliot: Mr. McLean has pretty well said what I wanted to say 
about this matter. I think, on the basis of my experience with the committee 
so far, we need Mr. Bell's expertise to clarify the situation as the 
presentation goes on. If he or any of us decide as a decision time approaches 
that he should absent himself, I think we should make the decision at that 
time, but I cannot see any conflict at all, unless there was some involvement 
with the particular case, which everybody has said there has not been, so I 
cannot see any problem here at all. 
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Mrs. LeBourdais: I was just going to say, certainly as a newcomer to 
the committee, that I would value Mr. Bell's guidance through this. When you 
say, for instance, that you have acted for the Ministry of Education, that 
paints a pretty broad canvas. I do not know if I have the right to ask you 
whether in acting for them it had anything to do with superannuation funds, 
etc., or whether it was an entirely different matter. If it was on entirely 
different aspects of education, I think that would help to clarify, at least 
in my own mind, that you were off in other areas. 
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Mr. Bell: No. That is a fair question. I have represented and do 
represent the ministry from time to time when. it wishes to have status in 
certain matters before the court dealing with educational issues, and I have 
represented the ministry when it has been a respondent in certain proceedings 
of issues entirely unrelated. I have never represented the committee in 
matters involving superannuation or the act, interpretation thereof or any . 
positions taken. They are generally educational, nonsuperannuation issues. 


Mrs. LeBourdais: Certainly that very factor would clarify a great 
deal for me in making my decision. 


Mr. Bossy: Just having sat with the committee for the last three 
years, I have found that we cannot really act and feel comfortable dealing 
with the cases without legal counsel. Mr. Bell has been of tremendous value to 
the committee. I know he has also been of great value to the Ombudsman people, 
because the communications has been very good. 


I also accept the fact that Mr. Bell would never put us in a position to 
discredit the committee in dealing with a case. I am sure when Mr. Bell comes 
back on Wednesday morning after he has discussed it with Education, we will 
feel more comfortable in making a decision. I feel. comfortable in accepting 
whatever our legal counsel is going to tell us, but please, I have just gone 
through it briefly, knowing all the cases, let us not go into the process 
without legal counsel. 


Ms. Bryden: The fact that Mr. Bell has not dealt with any teachers' 
superannuation cases is certainly an important factor in this particular 
situation, but he has told us that he will make up his mind in the next day or 
two whether he himself personally feels he has a conflict. In that case, I 
think we have to consider the rights of the applicant—or do you call it 
client—the rights of the person whose case we are considering. 


I do not think it is right for this committee to deal with that person's 
case without legal counsel. I do not think it is fair to him and, therefore, I 
think the alternative we face is postponing the case until some time when 
another counsel can be obtained, if Mr. Bell should decide he has a conflict 
of interest, but I do not think the alternative of going ahead without counsel 
is something we should consider. I do not think it is fair, as Mr. Bossy says, 
for this committee to deal with that case in a different way than itedis 
dealing with the other cases. Therefore, I think we have to face the fact that 
if Mr. Bell decides he has a conflict of interest, as he has every right to 
decide on his own, we have to postpone the case. I think that is very 
unfortunate for the client, as well. 


Madam Chairman: Are there any final comments? Just give me a moment. 
In discussions with Mr. Bell, he is going to try to get back to us earlier on 
tomorrow with a decision on this so it will not be left until Wednesday 
morning. 


Mr. Bell, could you just sum up the remaining business? Do you have a 
point, Mr. McLean? 


Mr. McLean: Do you want a motion to adjourn? 
Madam Chairman: I am coming to the motion to adjourn. 


Mr. McLean: Oh, OK. 
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Madam Chairman: First, Mr. Bell has a few final remarks on the week. 
How about that? We almost had a motion there about how quick you are going to 
speak. 


Mr. Bell: The last item is the subparts of part 4, some of which are | 
blank. With reference to the table of contents at the beginning of the brief, ~ 
the label is "Matters Outstanding from Previous Reports." What that means is 
that because you have an ongoing function as part of your previous hearings, 
there are recommendations which you and/or the Ombudsman have made, some as 
recent as the last time you sat, to governmental organizations which, as of 
the preparation of this material, have not been implemented. What you will be 
doing on Wednesday afternoon is, if you will, getting progress reports on what 
has been implemented and what has not been, and making decisions on what 
should be done. 


The one exception is the last item, the Ministry of Housing. You do not 
have that part of the schedule yet. That is currently scheduled for August 22, 
a Monday, at the request of the Ministry of Housing. 


That case is somewhat unique in this committee's history. Seven years 
ago, I believe, the Ombudsman in his report, and subsequently to this 
committee, reported that this was a recommendation—denied case that he had 
subsequently resolved with the ministry. There was even a communication 
passing from the governmental organization to the committee through me 
‘describing the resolution, if you will. The committee, you, in your 
then—report, commented on the resolution and commended the Ministry of Housing 
for resolving it. 


If you examine the material in this part, you will see that that 
resolution has not taken place. In fact, there is an offer—I do not know 
whether it is on or off the table—from the Ministry of Housing to the 
Ombudsman representing half of the dollar value of the implementation, 
exclusive of interest. 


This is something, again, I would like you to think about over the next 
day or two. It is scheduled to be heard by you on August 22. Mrs. Meslin, you 
can correct me if I oversimplify or misstate your position. The Ombudsman's 
position is quite simply: "Hey, I reported to you something that was resolved 
seven years ago. I believed that it was resolved all along and I now find out 
by recent communication that it's not going to be resolved. I want you to 
enforce that resolution or I want you, committee, if you will, to report and 
recommend to the House that the resolution be implemented." - 


The Ministry of Housing's position is, I think, fairly stated: "We want 
to talk about the merits. We want to go back, and we are going to ask you, 
committee, to review the Ombudsman's report in which he made the 
recommendation." 


You have a preliminary issue to determine in this case. Are you going to 
merely consider the matter on the basis of the resolution—"Why is it not 
resolved, Ministry of Housing?"—-and then make your decision, or are you going 
to get into the detail and the merits of the case, like any other of these 
recommendation—denied cases that we have just talked about? If you decide the 
latter, the Ombudsman's office has already put the committee, through the 
chairman, on notice that it is going to need more time. It will not be ready 
to go on August 22. 
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I have not raised this with anybody before now, and my apologies for not 
doing so, but I thought of it on the way up. I would like you to consider 
visiting the question of the extent to which you are going to deal with the 
matter before August 22, because if you decide you are going to get intosi ty.in 
detail, then you can wipe that off the schedule and substitute something else. 
If you decide that you are, then on August 22 you can get into the detail of - 
that. 


If that is not a practical solution or suggestion, tell me now, and I 
will shut up. 


Mr. McLean: Say something. 
Mrs. Meslin: Are you asking us? 
Mr. Bell: Yes. 


Ms. Morrison: Our view of the matter is that it is inappropriate to 
reopen the thing on the merits, which is what we have put to the chairman in 
Dr. Hill's letter of today's date, which we would like the committee members 
to consider when they are considering the question of the extent of review. 


Mr. Bell: Let's leave it on for the 22nd, because I think that is 
going to take some time and there is no sense visiting it in a preliminary way. 


You are not going to believe this— 
Ms. Morrison: No, I am not. 


Mr. Bell: —but I have been informed by the Ministry of Housing that 
in 1972, a former partner of mine acted for the surety. 


Mrs. Meslin: For the surety? 


Mr. Bell: Or a guarantor of the surety. The Ministry of Housing has 
also indicated it has no objection if I continue to act. I have not examined 
the detail of that to determine whether there is a conflict, and I will, but 
it is academic now, because if you decide to go into the merits of this case, 
you are not going to deal with it in the next three weeks. That gives 
everybody ample time to make the decisions that are necessary. 


Please believe me, I do not represent everybody in the world. It is just 
a very small world. 


Madam Chairman: May I make a suggestion? I have given this some 
consideration, and I have discussed it with the Ministry of Housing and have 
new information today. I suggest that they do come before us on August 22 and 
that we question them, as we have, and Mr. McLean usually takes the lead role 
in this in a most assertive manner, "Why haven't you done that yet?" I am sure 
he will take that role again. 


When they go into the explanation, if it appears as though their 
explanation, which may be a short one at that time, is one that we would like 
to delve into further, I suggest we make the decision at that time. Without 
hearing why they want to go into the merits again and why they have waited 
some eight years, I think it would be inappropriate for us to decide without 
hearing, at least, their immediate reply to that question. I would propose 
that on August 22. 
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Ms. Morrison: Can I clarify that if the matter is just going to be 
dealt with as a not-implemented recommendation, there would not be any 
question of a conflict. Is that right? 


Mr. Bell: No, there is no question, because the committee has not 
dealt with the merits. ‘ 


Madam Chairman: We are dealing with why it has not been acted upon 
in being implemented. 


Mr. Pollock: What is this case called? 


Madam Chairman: It is C Ltd. It is in the contents of your hook. It 
is under 4(B)(iv). I do not know whether you have any material on it. Yes, 
there is one letter. If that is acceptable, I think we should go ahead on 
August 22. If it looks as though we want to delve into it further, we can do 
that later. 


Mr. Bell: That is fine. 

Madam Chairman: Anything further? OK. Just in closing, please keep 
in mind, for the new members, that if slips are made with mention to names, we 
should not repeat them. We had some problems in our last hearings where 
disclosure was made of the complainants. We do try to keep that anonymous, and 
we should not further that at all. 


Read tabs 1 and 2. I would ask that committee members please wait until 
the argument presented by the Ombudsman's office is complete, write down your 
questions and then we will commence questioning. Sometimes people are anxious, 
in their zest to be lawyers, and jump in very early on. It lacks continuity. 
Since we are dealing with some complicated cases, if you can hold your 
questions until the end of the remarks, there will be an opportunity to 
question before the ministry starts its presentation. If .you can, try and hold 
those questions, write them down and there will be ample opportunity for 
everyone to ask as many questions as you want. 


Mr. Bossy: There is a question I may have to look into concerning 
that Housing case. As parliamentary assistant to the Minister of Housing, I 
may find myself in an uncomfortable position with the ministry. 


Mr. Bell: There is long-standing precedent for that. In fact, in 
1976 the first item this committee dealt with was the North Pickering matter 
involving the Minister of Housing, and one William Hodgson, God bless his 
soul, then parliamentary assistant to the minister, sat on the committee and 
nobody blinked of a conflict. I would not be concerned for you, sir. 

Mr. Bossy: I am not overly concerned. 

Mr. Bell: No, I know. 


Madam Chairman: Any further discussion? If not, we will see you at 
10 o'clock tomorrow. 


The committee adjourned at 3:56 p.m. 
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OMBUDSMAN'S RECOMMENDATIONS DENIED 
(continued ) 


Madam Chairman: Can we call the meeting to order, please? Dr. Hill, 
are you going to make an opening statement? 


Dr. Hill: I have a brief opening statement. 
Madam Chairman: OK. We will hold off on that. Mr. Campbell first. 


Mr. Campbell: I wonder if it would be in order to hear all three 
cases as one, given that there are inherent similarities in the cases and, in 
the interest of time, it might save some of the debate being repetitious... 


Madam Chairman: We plan to do that. 


Mr. Campbell: OK. Thank you. 


Madam Chairman: Keep in mind that we are dealing with three 
different people in the first case. 


The other thing is that we have had a change in our agenda from the one 
that is before you with regard to tomorrow. On Wednesday morning we have the 
Ministry of Education on your current agenda, the case of Mrs. H and the 
Ministry of Education. Your new agenda will reflect that case being moved to 
August 22. Mr. Bell will make a few comments on that. 


Mr. Bell: I had discussions this morning with senior representatives 
of the Ministry of Education, first concerning the matter we discussed 
yesterday, i.e., my representing the ministry on matters in the past, 
currently and, hopefully, in the future. I have been advised that the ministry 
does not perceive a conflict, nor does it have any concern or objection to my 
participation. I thank the ministry people for responding so quickly in that 
regard. 


Second, at their request and with the consent of Dr. Hill and his staff, 
the matter of the ministry recommendation—denied case is being deferred until 
Monday, August 22, to be heard immediately after the Ministry of Housing 
matter. 


The reasons for that are substantially as follows: The chairman of the 
Teachers' Superannuation Commission is on vacation and will not return until 
tomorrow. There is a meeting of the commission scheduled for this Thursday. At 
the request of the minister's office, this matter will be placed on the agenda 
of that meeting and discussed at that time. The ministry will therefore have a 
fresh position to discuss after Thursday, and that will be an advantage 
compared to its position currently. 


The Ombudsman's office and the ministry will get together in however 


B-2 


many meeetings it takes between now and August 22 to try to further distil the 
issues in this case, the ideal being, if it is not resolved, to come to you 
with an agreed statement of facts and issues so that the now seemingly complex 
factual and legal issues can be further refined and simplified for us. 


Of course, any developments in any other contexts can be reported to us - 
on or about that time, so you do not need to read up on that tonight. 


What we will be doing tomorrow is completing any holdovers from today. 
We will deal with the remaining matters in the report as referenced in the 
agenda, and then I will probably start the briefing on the expanded 
jurisdiction issue briefly tomorrow. I think I can do probably the first 
matter on the agenda, and that is, given the current legislation and the 
judicial decisions, what is the Ombudsman's jurisdiction and how is it 
determined in specific circumstances? 


Ms. Bryden: That statement by Mr. Bell is very interesting in that 
he has consulted the ministry on this, but I must confess that I have been 
having second thoughts on the question of conflict of interest. While the 
ministry may not be unhappy, the question is, will the client be unhappy or 
will this committee be unhappy at having a person dealing with the Minister of 
Education when he has also worked for the Minister of Education in other 
capacities? . 


I think now, as was said yesterday by several people, it is better to 
have no appearance of a conflict of interest. Since it is now moved to August 
22, I think there would be time to find another counsel for that particular 
case. I wonder if we should consider that, or if the committee members should 
set aside a time to discuss this at a little more length. 


Madam Chairman: Thank you for your remarks in that area. Since we 
will have a considerable amount of time tomorrow that has been freed up and we 
do have ministry officials here now from the Ministry of Health, an unrelated 
case, I think it would be appropriate if we press on with the cases on our 
agenda today and I will endeavour to make some time tomorrow afternoon, 
because it was discussed, not hotly, but a lot of discussion went on about 
this issue yesterday. My concern would be that it would go on at length today 
to be discussed properly and we would get behind for those who are waiting. 


If acceptable, I would suggest that we do put it on the agenda tomorrow 
afternoon and that we discuss it at that time, since we have that additional 
time until August 22. 


I just want to thank the Ombudsman's office for agreeing to this delay. 
I think we should be cautious about this, because the ministry has been 
advised of the agenda for some time now and I would have appreciated it had it 
come forward before this morning with the circumstances of why it would like a 
delay. I think we are going to have to keep in mind something that Mr. Elliot 
put yesterday, which was this new information that the committee has before 
it, in introducing your information. 


I want to caution perhaps now in discussions that you will have to 
indicate to us when new information comes forward that is not in our books 
already. The continuance does not mean that they have an extra two weeks to 
bring in new information. If you would keep in mind when you are discussing 
with them to inform them of that, I would appreciate it. 


We are dealing today with tab 1. As has been mentioned, there are three 
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cases: Mr. K, Mr. L and Ms. M. It is to do with the Ministry of Health. Dr. 
Hill, do you have some opening remarks? 


Dr. Hill: Yes, I will make a very brief statement and then Gail 
Morrison, our director of investigations, and Eleanor Meslin, the executive 
director, will carry the case on my behalf. ei 


All of these complaints deal with the Ministry of Health's northern 
health travel grant program. In each case, application was made for a 
companion travel grant. The purpose of these grants is to provide funding for 
a companion to accompany a patient who must travel from northern Ontario to a 
major centre in southern Ontario for medical services. 


In each of these cases, the grant was denied as not coming within the 
terms of the travel grant program, although one complainant is blind, another 
is elderly and a third is disabled. In my view, the denials were unreasonable. 


As I said, my director of investigations will provide you with details 
on each of these cases and advise you of the information we obtained from the 
ministry about this program. ~ 


As you will see, the ministry's responses to my possible conclusions and 
recommendations and my final report were brief indeed. On the basis of the 
information they provided to me, I felt that I had no alternative but to 
confirm my tentative conclusions and recommendations. As you will see, I have 
recommended that the regulation providing for the grants be amended to remove 
the restrictions which have resulted in the denial of the grants in these 
complaints. 


Gail Morrison and Eleanor Meslin will take it from here. 


Madam Chairman: All parties to this proceeding may certainly come 
and sit at the bench. I am not sure who is going to take the two seats for the 
Ministry of Health. Mr. LeNevue? 


Mr. Bell: I can assist; Ron LeNevue, Assistant Deputy Minister of 
Health. 


Madam Chairman: Is Mr. Gibson coming forward? 
Mr. LeNevue: Gilbert Sharpe, the director of legal services. 


Madam Chairman: OK. If you require any of the other people you have 
brought with you today, I would ask, if they are responding, that they come to 
the desk and be on the record in front of the mikes. There may be some musical 
chairs going on, but we would appreciate your bearing with us. 


Gail Morrison, who is director of investigation at the Ombudsman’ s 
office, will be presenting this case. As I indicated yesterday, I hope Ms. 
Morrison has the ability to present her case with minimal interruption, except 
from counsel, until she has completed. Then we will have it open for multiple 
questions at that time. 


Mr. Bell: As this is the first case of this round of hearings, and 
because a number of new committee members are not familiar with the Ombudsman 
process, while it is a little more deliberate, I think in the overall 
exercise, and even for next week or later this week, I would like to go 
through the documentation for identification purposes. Then I will leave it to 
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you to present your submissions as for the facts, conclusions and opinions. Is 
that all right? 


Ms. Morrison: Yes. 
1020 ae 


Mr. Bell: Members, it will assist you if you can follow along. We 
will just let our fingers do the walking through these pages. 


At page 2, Ms. Morrison, can you identify this document please? 


Ms. Morrison: Page 2—-so numbered in my book, which I hope is the 
same numbering you have—is an interview summary setting out the complaint of 
Mr. K. Mr. K was interviewed in the Thunder Bay office and this memo 
summarizes his complaint. 


Mr. Bell: Does this memo represent a common practice in your office 
after a complainant is interviewed in person? 

Ms. Morrison: Yes, it does, especially when he is interviewed ina 
regional office. 


Mr. Bell: I take it that pages 3 and 4 are the interview summary for 
Mr. L? 


Ms. Morrison: That is right. 
Mr. Bell: And page 5 is for Ms. M? 
Ms. Morrison: Right. 


Mr. Bell: If you would note, and you can answer later on as you are 
advised, the K and L interview summaries are dated in June and September 1987 
respectively, whereas Ms. M is dated July 1985, some two years earlier. All of 
the 22(3) reports are dated in 1988, July, I believe. Would you give the 
committee some explanation of why it took two years longer for Ms. M? 


Ms. Morrison: Yes. We have included in our documentation a 
memorandum, found at page 6, which states that this file, being a regional 
file, was inadvertently misplaced. When the issue came up again in 1987, we 
had a reference to the issue and therefore collected this file in with the 
others that deal with the same issue. But it is true that this was a 1985 
complaint. 


Mr. Bell: How long was it lost? 


Ms. Morrison: The memorandum on page 6 is dated March 25, 1987. The 
original interview was in July 1985. The March 25, 1987 memorandum would 
indicate when the file was found. 


Mr. Bell: Was it lost the day of the interview? 


Ms. Morrison: There was no further work done on it from the day of 
the interview, so we cannot really tell. 


Mr. Bell: Page 7 and page 8, I take it, represent some background 
material that was obtained by or provided to your office? 
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Ms. Morrison: That is right In the case of Mr. L, these were 
letters of information he had received which we include here so that members 
of the committee can understand the refusal he received relating to the 
northern health travel grant. 


Mr. Bell: Pages 9 and 10? oa 


Ms. Morrison: Page 9 is our notice of intention to investigate, 
which was sent to the deputy minister on Mr. K's case in July 1987. 


Mr. Bell: That has been nicknamed your 19(1) letter? 
Ms. Morrison: That is right. 


Mr. Bell: So whenever 19(1) letters are referred to in the 
committee, this type of letter is what we are talking about, which sets out as 
far as your office has been able to determine the substance of the complaint, 
notification to the governmental organization of an intent to investigate and 
whatever else you believe is appropriate in the circumstances. 

Ms. Morrison: Right. To clarify for the committee members, the 
letter at this stage that gives notice of intention to the ministry provides. 
the ministry with the contentions as set out by the complainant. These are not 
the Ombudsman's views in any way. This is a notice to the ministry setting out 
the complainant's contention. 


Mr. Bell: Pages 11 and 12 represent the 19(1) for L? Is that right? 
Ms. Morrison: That is right. 

Mr. Bell: Pages 13 and 14 are for M? 

Ms. Morrison: That is correct. 

Mr. Bell: Page 15? 


Ms. Morrison: Page 15 is a response to the Ombudsman to the notice 
of intention to investigate on Mr. K's file. Pages 17 and 18 are the same for 
Mr. L and pages 19 and 20 for Ms. M. 


Mr. Bell: Is it fair to say that represents the preliminary stages 
of an investigation: the exchange of the 19(1) and the 19(1) response? 


Ms. Morrison: That is correct. 


Mr. Bell: The next document we see at page 21 is dated March 14, 
1988, some months later. Can you identify this document, please? 


Ms. Morrison: Yes, this is a letter that we call the 19(3) letter. 
In these particular cases, we combined the cases of Mr. K, Mr. L and Ms. M in 
this letter because the issue that was being presented was exactly the same in 
all three. 


This letter provides the ministry with notification that the Ombudsman - 
may be about to make a conclusion and recommendation which is adverse to the 
ministry. Subsection 19(3) of the Ombudsman Act provides that the Ombudsman 
must give the ministry notice of such a possible adverse conclusion and 
recommendation and provide the ministry with the opportunity to make 


representations to the Ombudsman. 


Pages 21, 22, 23 and 24 are the Ombudsman's notice of his possible 
conclusions and recommendations and include an explanation of the reasons he 
may be about to make the conclusions and recommendations set out on pages 21 
and 22. - 


That is a 19(3). 


Mr. Bell: Whenever we refer to 19(3) letters, this is the form we 
are referring to and for the purpose that you have described, is that correct? 


Ms. Morrison: That is right. 


Mr. Bell: In general terms, is it fair to conclude that your 
investigation is in the late, almost—complete stage before you send these 
19(3) letters? 


Ms. Morrison: It usually is. On rare occasions we will receive 
information as a result of a 19(3) which will reopen the investigation. 


Mr. Bell: I must say that the time between the 19(1) letter in the 
two cases and the 19(3) letter is one of the shortest I have seen. Do I take 
it that means the investigation of this case was relatively straightforward 
and uncomplicated? 


Ms. Morrison: It was relatively straightforward and uncomplicated in 
that we did not obtain a great deal of information. As you will see from the 
19(3) letter, we did have some meetings, we did attempt to get documentation 
providing the background for this particular program, and when we had obtained 
all the information it appeared we would get, then we went on to the 19(3) 
letter because there was no further information that we could see we were 
going to receive. 


Mr. Bell: OK. Page 25? 


Ms. Morrison: Page 25 is the ministry's response to the 19(3) 
letter. This is what is provided for in subsection 19(3). The ministry is 
provided an opportunity to make representations to the Ombudsman, outlining 
why the ministry feels he should not finalize his tentative conclusions and 
recommendations. This is the Ministry of Health's representations on the 19(3). 


Mr. Bell: And page 27? 


Ms. Morrison: Page 27 is the letter which accompanied the final 
report. Having reviewed the ministry's letter at pages 25 and 26, the 
Ombudsman found no reason in that letter to change his tentative conclusions 
and recommendations and, therefore, went ahead to finalize his report. 


The letter of June 30, which is somewhat longer than would usually have 
been the case with our final reports, is a result of this committee's 
deliberations last time in which the committee expressed some concern that 
ministries might not have sufficient information about our process. It was 
felt at the last committee hearings that perhaps the very short covering 
letter that went with the final report did not give the ministry enough 
information about what the consequences of such a final report would be. 


Therefore, on the advice of the committee, we have changed our letter 
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which accompanies the final report to outline to the ministry what the 
consequences of such a final report are and to stress that any information 
which the ministry does not provide in the process of answering either the 
19(3) or the final report will not be considered by the committee at a later 
date. 


To be absolutely sure there was no misunderstanding, separate letters 
were sent at this point on each of K, L and M, which takes you to the end of 
page 32. 
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Mr. Bell: Pages 33 to 35? 


Ms. Morrison: From page 33 actually all the way up to page 41 are 
the separate reports in each of the cases. 


Mr. Bell: With the exception of the facts, the reports are identical? 
Ms. Morrison: That’ is correct. 


Mr. Bell: In the reports, as a matter of your office's practice 
pursuant to the legislation, you set out the relevant facts determined during 
the investigation, the opinions the Ombudsman has reached pursuant to those 
facts, the conclusions he reaches pursuant to the opinions and the facts, and 
last, the recommendations he makes pursuant to subsection 22(3) of the act. 


Ms. Morrison: That is correct. 


Mr. Bell: This is the document which we, in our short form, have 
labelled the 22(3) report? 


Ms. Morrison: That is correct. 


Mr. Bell: When we refer to recommendation—denied cases, we are 
referring to the denial by the governmental organization of the recommendation 
contained in this report? 


Ms. Morrison: That is right. 


Mr. Bell: I do not want to get to the detail yet, I would just like 
to quickly complete the following documentation, because some of it does have 
relevance to the committee's procedure. Pages 42, 43 and 44 are what, Ms. 
Morrison? 


Ms. Morrison: Those are covering letters to the complainant in each 
case enclosing the final report. Once the matter has been concluded with the 
final report and any responses the ministry might wish to make to the final 
report have been allowed for, if sufficient time has passed, the Ombudsman can 
forward the report to the Premier (Mr. Peterson). At that time, we close our 
file and forward to the complainant a copy of the final report. These letters 
are the covering letters to the complainants enclosing the final reports. 


Mr. Bell: Just for chronology, the final report is dated June 30. 
Ms. Morrison: That is correct. 


Mr. Bell: It was sent to the minister or the deputy on June 30. 


Ms. Morrison: That is right. 


Mr. Bell: You wrote to the complainants on June 22 saying, “Nothing 
has happened, so I am sending it to the Legislature and the committee." Then 
at pages 45, 46 and 47, on July 21, you write to the Premier. 


Ms. Morrison: That is right. 


Mr. Bell: Would you explain to the committee members the purpose of 
that letter? 


Ms. Morrison: Yes. The Ombudsman Act requires the Ombudsman to 
forward to the Premier any final report he is going to bring to this 
committee's attention, or to the Legislature's attention and hence this 
committee's attention. The letters at pages 45, 46 and 47 are the covering 
letters to the Premier enclosing the report. It is usual for us to get a 
simple acknowledgement from the Premier saying that the reports have been 
received. That is a pro forma step before your committee can consider these 
reports. 

Mr. Bell: I have not seen one. Has there been a response from the 
Premier to those letters as yet? 


Ms. Morrison: There has not been any acknowledgement. We did attempt 
to find out whether an acknowledgement was coming, but in the summer months it 
is difficult. I think we just have not received it. 


Mr. Bell: Would you explain to the committee what the usual response 
is? 


Ms. Morrison: The usual response is just a letter acknowledging the 
Ombudsman's report and thanking the Ombudsman for passing on this information 
to the Premier. There is no consideration of the merits of the case by the 
Premier's office. 


Mr. Bell: For members of the committee, it has only been utilized 
once to my knowledge. In subsection 22(4) of the legislation, the Premier is 
potentially set up as the last mediator between the Ombudsman and the 
governmental organization. It is the last opportunity before it goes to the 
Legislature for the government, if you will, to involve itself to attempt to 
resolve any impasse. The usual response by the Premier's office is, “Thank 
you," and to acknowledge the letter and let the process unfold, as it usually 
does. It is always available, but rarely used. 


I guess pages 48, 49 and 50 are letters to the minister. 
Ms. Morrison: That is right. 
Mr. Bell: For information? 
Ms. Morrison: That is correct. 
Mr. Bell: I take it from June 30 to the date of this letter—I 
should not gay that because, coincidentally, at page 51 there is a receipt of 


a letter. 


Ms. Morrison: Received July 28. 
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Mr. Bell: Received July 28. Is this letter the only response 
received by your office to the reports to date? 


Ms. Morrison: Yes. 
Mr. Bell: OK. The remaining correspondence, is it— 


Ms. Morrison: We forwarded that response to the Premier, which is 
55, because it is part of the process that the Premier receives not only our 
report but any response that the minister has made to that report. 


Mr. Bell: So these remaining letters merely complete the file in 
that regard? 


Ms. Morrison: That is right. 


Mr. Bell: All right, back to the beginning. Does that represent a 
fairly typical process of investigation by your office of a governmental 
organization. 


Ms. Morrison: It does in terms of the chronology. I think one 
atypical thing about this particular investigation is that the responses from 
the ministry are quite brief, and I will be speaking about that as I am 
explaining the details of these cases. 


Mr. Bell: The other thing is obvious, but let us state it for the 
record. Those documents do not represent all of your file on the three matters? 


Ms. Morrison: No, I have the files here. 


Mr. Bell: Now if we turn back to the beginning, you have prepared at 
my request three synopses respecting these cases? 


Ms. Morrison: That is right, they are the unnumbered pages that are 
just in front of page one in your binder. 


Mr. Bell: Just for clarity, these represent your position; they are 
not intended to represent a joint position of the ministry and the Ombudsman 
as to the facts and the issues. 


Ms. Morrison: That is correct although we would usually like to do 
that in the best of all possible circumstances. In this case there was not 
time to consult with the ministry about an approved statement of the facts and 
issues, and at your request this was prepared to outline our position only. 


Mr. Bell: Would you then, in the manner that you have prepared the 
review with the committee, the substance of the complaints, the results of the 
investigation, the opinions, conclusions reached with reasons therefor, and 
finally, the recommendations of the Ombudsman? Bear in mind, we have all 
agreed that we are going to be hearing these jointly, so the only separate 
issue is the factual one. 


Ms. Morrison: Right. The facts in these cases are very simple so I 
will not take up very much of your time with the facts. I think the-— 


Mr. Bossy: Forgive me for interrupting, but as we were going through 
the chronology here, I find in the letter, on page 16, because of the deletion 
of names and I am just wondering the names that does appear—- 
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Mr. Bell: The gentleman on this is a gentleman who will be appearing 
before you as a witness in any event, being the general manager of OHIP-— 


Ms. Morrison: No, it is above that. 
Mr. Bell: Oh, I am sorry. ~~ 
Mr. Bossy: Should that be deleted? 


Mr. Bell: Members of the committee, at page 16, first paragraph, 
last word in the paragraph would you please delete it in your copy and all of 
those present. Please not— 


Madam Chairman: If I could just remind also the ministry officials 
although I do believe they have been before us before, anonymity is something 
that we closely guard. While your documentation may not blank out, please 
refer to the letters that have been assigned to each name. Be cautious. We 
charge cookies for every error that is made. Thank you. 


Ms. Morrison: Thank you, Mr. Bossy. I am afraid we missed one. It 
never fails. OK, briefly the facts and the cases. The easiest place for you to 
scan the facts is in the synopses that are supplied at the beginning. 


The first one, Mr. K, which is the very first unnumbered page you have, 
as you can see, was a resident of northern Ontario who was referred to a 
specialist in southern Ontario to undergo open-heart surgery. His physician 
and his specialist both recommended that his wife accompany him to southern 
Ontario for the surgery. He applied for a companion travel grant and was 
denied. I will go into some of the conditions on the travel grant once we have 
gone through the facts of each of these cases. 
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Turning over three pages, we have Mr. and Mrs. L. Again, Mr. and Mrs. L 
are senior citizens. Mrs. L is legally blind. She was referred to a specialist 
in southern Ontario and had to travel to have a laser treatment in connection 
with an eye problem she has. Mr. L wished to travel with his wife to assist 
her in this trip, and again, her application for the companion travel grant 
was denied. 


The third case is Ms. M. She had received a number of travel grants 
prior to this complaint arising. Since the age of 14, she had to travel from 
her home in northern Ontario to a southern Ontario location for specialist 
treatment of her hips. She had one hip replacement and the other hip required 
attention. Up until the time she was 18, her parents could travel with her on 
a travel grant, but once she was over the age of 18, because of the conditions 
on the program, she was denied the travel grant. 


In each of these cases, the complainants came to us feeling that the 
conditions that were set in the Ontario travel grant program were unfair, 
because they required someone to accompany them, at the recommendation of 
their physicians, to get medical treatment at a centre a long distance from 
their homes. They felt that the northern health travel grant program should 
apply to their situations, as it does apply to those accompanying children 
under the age of 18. 


When we began to investigate, of course, our question to the ministry, 
as outlined in the complainants' contentions and as part of our investigation, 
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would be an attempt to find from the ministry some explanation of why the 
northern health travel grant program would provide accompaniment for children 
under the age of 18 but would not provide it in cases like these, which seemed 
to the Ombudsman, at least tentatively in his section 19.3, to be cases that 
needed this kind of assistance. 


Our investigation was relatively brief. We requested information from 
the ministry. We obtained background information about the travel grant 
program, and as outlined in our section 19.3 letter, which is at page 22, we 
found out some of the background about the program. The program was designed 
by the ministry so that there would not be a need for discretion on the part 
of administrators of the program. They therefore wanted some fairly firm rules 
about who would get what kind of assistance. 


We requested information as to whether there would be some way of 
providing—for example, on the advice of a physician-—--the necessary grants for 
people who did not fit within the under-18 category. However, there was some 
concern expressed by the ministry and a ministry representative that this 
would not be a fair decision for a physician to have to make, especially in 
small communities where the physician might be a friend of the family. 


We did obtain some documents which were background material for the 
development of the program, but these documents did not provide us with any 
reason which Dr. Hill felt, at least tentatively, could justify the denial of 
the grant to people who needed accompaniment, as did our complainants. 
Therefore, we wrote to the ministry the subsection 19(3) letter saying, "This 
is the information we have on this program. There's nothing in this 
information which leads us to understand why these complainants should be 
denied this kind of assistance," and asked the ministry for its views. As you 
will see on page 25, the ministry's views were brief. 


They explained what the documents were that we had noted in our 
subsection 19(3) but gave us no further information about the background to 
the decision to restrict the travel grants to children under the age of 18. 
They did note at page 26 that the northern health travel program continues to 
be under review, and of course the companion grants as a part of the program 
would also be under consideration. They did not, however, provide us with any 
information which would suggest that the review would result in any changes or 
with any further information than we had obtained to date on the program which 
could provide Dr. Hill with the reasons he needed to change his initial 
tentative conclusions and recommendations. Therefore, he considered the matter 
again, having received this response at pages 25 and 26, and decided that it 
did not cause him to change his mind, and he therefore issued the final 
reports in this matter. 


Again, we did not receive a response from the ministry until July 25. 
That response is at page 51 of your documents. We had mentioned in our 
subsection 19(3) letter, which was in March, that one of the grounds the 
Ombudsman found for finding the program unsatisfactory was that it appeared to 
discriminate on the basis of age: It provided for grants for people under 18; 
it did not provide grants for people who might be otherwise similarly 
situated—-that is, need to travel a long way for medical attention—who were 
over the age of 18. 


Therefore, we had suggested in our subsection 19(3) letter that one of 
the reasons for Dr. Hill's dissatisfaction with the program was that it might 
be regarded as discriminatory under section 15 of the Charter of Rights and 
Freedoms. No mention was made of that particular conclusion in the ministry's 


B—12 


first response to us, but in the July 25 letter, at page 51, the ministry does 
note that we had mentioned that and suggests that a legal opinion should be 
obtained from the Ministry of the Attorney General concerning this particular 
question. 


It was Dr. Hill's view that if such a legal opinion had been necessary, - 
it perhaps should have been obtained much earlier in the process. He therefore 
did not find the response you see at pages 51 and 52 to be adequate and 
appropriate as the legislation requires, and our process to bring this matter 
before the committee continued. 


The issue is a very simple one, as you will see from this documentation: 
the question of whether the travel grants should extend to people who are over 
the age of 18 and are required to travel for medical treatment. As you see in 
the documentation, there is very little information upon which you could make 
your decision as to whether Dr. Hill's conclusions and recommendations, as set 
out in his report, should be supported by this committee. 


The committee, in its sittings last January, was very clear that when a 
ministry came before it to present its position on Dr. Hilk’s report, the 
committee would not be interested in hearing from that ministry information 
that had not been provided to us in the course of the investigation. 
Therefore, you have before you only the information that is here. The ministry 
officials will be prepared to explain it to you, perhaps, but I believe that 
to protect the Ombudsman's process, it is very important that the committee 
not now consider some information which has not been presented to us in the 
course of our investigation. 
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I would just note for formality the conclusions and recommendations that 
are the subject of the report. Those appear at page 38. They appear three 
times, but page 38 is one of the times they appear. At the bottom of page 38 
you will see Dr. Hill's views on the matter. His conclusions, in accordance 
with section 22 of the Ombudsman Act, are: 


"1. The ministry's restriction of eligibility for a companion travel 
grant under the northern health travel grant program, to those travelling with 
patients under the age of 18, is in accordance with legislation which is 
unreasonable and improperly discriminatory. 


"2. The ministry's actions appear to have been contrary to law in that 
they appear to violate section 15 of the Charter of Rights and Freedoms." 


The recommendation which flows from those conclusions is that the 
ministry should amend Ontario regulation 596/85, the regulation which contains 
this restriction, in order to remove all age restrictions pertaining to the 
provision of companion travel grants under the northern health travel grant 
program. 


I think the issue is a fairly simple one. I am prepared to answer any 
questions the committee might have about our investigation. I believe that any 
questions you might have with respect to the ministry's position should 
perhaps be saved for the ministry official. 


Mr. Bell: Just for clarity—-I am looking at the page 35 report; it 
does not matter what page you are looking at---what in the legislation is 
improperly discriminatory, specifically? 
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Ms. Morrison: The restriction of the legislation to those under 18 
is considered by the Ombudsman to be, within the meaning of the words 
“improperly discriminatory" in the Ombudsman Act, a discriminatory provision. 


Mr. Bell: But is it not a program developed pursuant to a regulation 
pursuant to the legislation? 


Ms. Morrison: Yes. 


Mr. Bell: Is there anything in the legislation that is improperly 
discriminatory, or are you referring to the— 


Ms. Morrison: I am referring to the regulation. 


Mr. Bell: You are referring to the implementation of the regulation, 
which is the grant program. 


Ms. Morrison: Section 5 of the regulation, which is set out on page 
34, says, 


"Where a patient under 18 years of age is accompanied by an adult who is 
a relative or guardian of the patient and the patient is given a grant under 
section 3 or 6 and the transportation of the patient is by air, rail or bus, a 
grant may be provided to the adult who accompanies a- patient in the same 
amount as is provided to the patient." 


That section 5 of regulation 596 is the legislation that is being 
referred to in the first conclusion of the Ombudsman. 


Mr. Bell: OK, I wanted to be precise on that. Will you note in that 
section that the giving of the grant is discretionary? 


Ms. Morrison: Yes. 


Mr. Bell: To your knowledge, is it an automatic situation where a 
grant is applied for by someone under the age of 18 that it is granted? 


Ms. Morrison: I think you would have to ask the ministry that. 
Mr. Bell: All right, we can save that, then. 


I think you have already answered this, but in the next conclusion you 
are saying again, I take it, that section 5 of the regulation appears to 
violate section 15 of the Charter of Rights. 


Ms. Morrison: That is correct. 


Mr. Bell: Just for the benefit of members of the committee, what 
does section 15 say? 


Ms. Morrison: Section 15 of the Charter of Rights is the equality 
section, which provides that there cannot be discrimination on the basis of 
named grounds in particular and other unnamed grounds in general. We are 
contending that this particular regulation, providing as it does a restriction 
on the basis of age, is contrary to section 15 of the Charter of Rights and 
Freedoms. 


Mr. Bell: Is age a named provision in section 15? 
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Mr. Bell: For the record, is it your office's opinion that the 
section does violate the charter or appears to violate the charter? To me, 
there is a difference. 


Ms. Morrison: Our technical conclusion was that it appears to be 
contrary to law in that it appears to violate the charter. I think it is our 
view that the charter is used by the Ombudsman as a basis for judging the 
propriety of legislation, although the Ombudsman himself is not within the 
meaning of the term "a court of competent jurisdiction," to conclude that the 
matter is actually a charter violation. 


Mr. Bell: But you formulate legal conclusions all the time. We are 
going to see one when we get to the Ministry of Education case. 


Ms. Morrison: Yes, we do, and that is a situation of a similar 
nature. 


Mr. Bell: But saying, “It appears to have been contrary to the 
charter" is something less than saying, "It is contrary to the charter, in my 
opinion." 


Ms. Morrison: No, I do not think that is true. In the wording of the 
Ombudsman Act and in the manner in which the Ombudsman makes his conclusions 
and recommendations, “appears to have been contrary to law in that it appears 
to violate the charter" expresses the Ombudsman's view that the section does, 
in fact, violate the charter. 


Mr. Bell: OK. On the recommendation, do you have any suggestions to 
the ministry about how the regulation should be amended? 


Ms. Morrison: We believe it could be amended in such a way that, on 
a physician's authority, accompaniment might be granted. It seems in cases 
such as Mr. K's, for example, that his physician recommended he have someone 
accompany him. Although the ministry has suggested that this would be very 
onerous for physicians, I believe they make decisions of this sort regularly, 
and it appears they may be the best people to tell whether someone really 
requires accompaniment on a journey of this kind. 


Mr. Bell: What is going to happen to the three people in question in 
terms of entitlement? How do they get entitlement? 


Ms. Morrison: We have not recommended retroactive entitlement for 
these three complainants; we have recommended that the regulation be changed. 
It would be open to this committee, as it has sometimes in the past, to 
recommend something different from what we have recommended and to recommend 
that some sort of retroactive provision be made for these three complainants. 
The Ombudsman's recommendation in each of the cases was a recommendation in 
general, not in specific. 


Mr. Bell: So the committee can fully understand that, in the 
hypothetical, if the Ministry of Health had come forward to say, "We will 
amend the regulation to remove all age restrictions pertaining to the 
provision of companion travel grants"-—are you with me? 


Ms. Morrison: Sorry. 
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Mr. Bell: If the ministry had come to you and said, "We will amend . 
the regulation in order to remove all age restrictions pertaining to the 
provision of companion travel grants," I take it Dr. Hill would have said: 
"That fully satisfies my recommendation. The book is closed." 


Ms. Morrison: That is right. 


Mr. Bell: Can you explain to us why you did not make a specific 
recommendation about the three individuals? 


Ms. Morrison: In this particular case, I think our view was that 
this as an ongoing program— Perhaps these complainants and certainly other 
complainants would benefit from a change in the regulation to make it more 
fair, but we did not wish to recommend going back on these specific 
complainants as those people who had complained to us. 


Mr. Bell: I take it by that that, to the extent that trips to the 
south for medical reasons will be required in the future, these people will 
benefit. What has gone on in the past we will leave. 


Ms. Morrison: That is right. 


Mr. Bell: As far as any committee decision is concerned that would 
fulfil the Ombudsman's expectations, the reimbursement to these people is not 
part of that? 


Ms. Morrison: That is right. 
Mr. Bell: I do not have any further questions. 
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Mr. Campbell: I just ask that perhaps we could remove the 
north-south bias, because there are facilities in northern Ontario which are 
excellent and these patients are referred. So it is not necessarily southern 
Ontario; it is sometimes northerners going to other parts of northern Ontario 
that this grant applies to. 


I have two questions. In the investigation, it appears to me that two 
cases, the Ks and the Ls, were on some form of social assistance, although it 
is not clear who, in fact, paid the trip, whether the social services 
department in Thunder Bay, in the one case, actually paid the amounts. I 
wonder if that could be clarified under the investigation. 


Ms. Morrison: I do not think it was relevant to our inquiry in terms 
of the northern health travel grant. I do not have any information as to who 
would have paid. As far as my investigator advises me, they were not on 
assistance. 


Mr. Campbell: They were not on assistance, although it does say that 
one was a recipient of social assistance. I will let that pass. It was just 
relevant to retroactivity. Maybe the municipality is reimbursed. 


In the case of Ms. M, I believe both parents were in accompaniment. I 
believe your information says that both parents were in accompaniment until 
the age of 18. My understanding of the way the system works is that one 
attendant care giver is to accompany someone under 18, not both. I am 
wondering if your investigator could clarify that for the committee. 
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Ms. Morrison: We would be asking, in her case, for the regulation to 
provide payment for an accompaniment for her, even though she was not 18. The 
point of the investigation was not that she wanted both parents to go but only 
that she wanted an accompaniment grant. 


Mr. Campbell: Thank you for clarifying that for me. 


Mr. McLean: Your documentation here is based mainly on the Charter 
of Rights. That is the reason you feel these people should be compensated, 
because section 15 indicates that they have been discriminated against. 


Ms. Morrison: That is one of the reasons. The other reason, which is 
the first conclusion, is that the regulation is in accordance with legislation 
which is unreasonable and improperly discriminatory within the meaning of the 
Ombudsman Act. That conclusion stands alone, aside from any charter argument. 


Mr. McLean: No, I do not think so, not in my opinion. I would think 
it is the charter you are mainly dealing with. 


Ms. Morrison: If such a case had come up prior to the-charter, it 
would still have been open to the Ombudsman to find that legislation which 
provided a particular kind of benefit differentially to people who needed the 
benefit was improperly discriminatory within the meaning of the act, even 
though there would not be a charter which said it was on the basis of age or 
some other basis. . 


I think the very essence of the case is that you have people who need to 
travel to get medical treatment, and this regulation provides for only some of 
those people who need to travel to have someone accompany them to help them. ; 
Although we have found that it appears to contravene the charter, I think the 
very first conclusion the Ombudsman made was just that it is an unfair 
distinction. 


Mr. McLean: Being that the policy is unfair, would it not be clearly 
understood that she should make a recommendation that the policy be redrafted? 
I see there has been a recommendation that the Ministry of the Attorney 
General look into the possibility of maybe redefining it. 


Ms. Morrison: We have recommended that the regulation be changed, 
and if the regulation were changed to take out the restriction that restricts 
it to people under 18, then it would be available to other people who needed 
it and therefore would no longer be unfair. 


Mr. McLean: As long as that policy is in effect, do you not think 
the ministry and the government would have to abide by that policy until it 
was changed? 


Ms. Morrison: They would. That is why we have recommended that it be 
changed. 


Mr. McLean: But you also recommended compensation because of the 
charter. 


Ms. Morrison: No, we have not recommended compensation for these 
individual complainants. We have just recommended that the regulation be 


changed so that, in the future, people in this situation would receive grants. 


Ms. Bryden: Your recommendation does not include any criteria beyond 
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age, presumably, if the regulation was amended to eliminate the 18. I wanted 
to confirm that. 


Also, I notice Mr. Barkin, in his letter of May 20—page 26, I 
think—says that the question of consent to further medical treatment was one 
of the reasons for providing special service, at least for those under 18, = 
since they are not able to give consent on their own and probably need 
somebody with them to help. Do you think the consent was the main reason for 
their choosing to discriminate, or was it that they wanted to avoid having to 
pick and choose between people or set criteria for people who would be 
eligible if they removed the age limit? 


Ms. Morrison: I think both of those were considerations. One of the 
problems with the consent argument is that there are a lot of other people who 
cannot give consent besides children. Presumably, sometimes people are not 
able to give consent and need someone to accompany them. 


I think the ministry's main position—and you will have to talk to 
ministry representatives about this—-is the concern about discretion, about it 
being wide open and having to make choices. At page 34, you will see that the 
Ombudsman recognized those concerns of the ministry and suggested that there 
might be some ways of confining this discretion by perhaps having a list of 
specific disabilities—legal blindness, for example—which would qualify for 
the grant and therefore allow extension of the grant beyond just the age 
qualification to some other kinds of disabilities, while at the same time 
allowing for discretion at the edges of that for other needful cases. 


Ms. Bryden: Did you ever get a copy of that internal report the 
ministry refers to preceding the legislation? 


Ms. Morrison: Yes. We did have copies of some internal documents, 
which are referenced in our report. Especially in our section 19(3) letter, we 
referred to those sources and to the information we obtained from those 
reports. They did not fully provide us with information which satisfied the 
Ombudsman about the reasons for the discrimination or the restriction to age 
18. 


Ms. Bryden: They did presumably indicate that they were looking for 
some sort of criteria, perhaps so it would not just be blanket approval. I am 
not sure whether, when you decide to pay grants for people from distances, 
that there should not be blanket approval rather than trying to narrow the 
application by some sort of criteria. But did that internal document go into 
the question of criteria, like a means test or, as you say, certain illnesses 
or certain relationships between the people travelling? 


Ms. Morrison: It did note that there would be other people who might 
require accompaniment, but the report stated that the only relatively clearly 
definable category, the one that was the easiest to define, was the under 18, 
and therefore they set out that particular criterion. 


They did also note in that report that there might be the possibility of 
hospitals being in a position to determine whether a patient ought to be 
accompanied. In its initial documentation, in those internal reports we 
received, there was some mention of a possibility of additional funds to be 
allocated in the future to expand the program to provide accompaniment for 
other than the restrictive category, which was the initial provision of the 
program. 
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Ms. Bryden: As you can see, they rejected the hospital connection, 
which is a good thing, because not all of these trips are initiated through 
hospitals. I guess the problem they were facing was trying to restrict the 
application, perhaps on a monetary criterion, and this is, I think, what we 
are looking at, whether you can restrict the application without violating the 


charter. sf 


Madam Chairman: Before Mr. Mackenzie goes up, Mr. Campbell had 
brought up his interpretation that Mr. and Mrs. L were on some kind of 
assistance. I too had felt, from the reading of the material, that had come 
across. I just direct you to page 3, where it says the two of them were on an 
old age security pension; then later on, on page 11 and somewhere else, which 
I have just lost for a minute—in paragraph 2 indented—that they lived within 
limited means. 
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On page 12—and this is the letter that has been written from your 
office to Dr. Barkin—in the last indented paragraph, in the indentation, it 
says, "Mr. L contends that it is unfair for individuals in-lLimited financial 
circumstances to have to rely on general welfare assistance to cover travel 
costs." 


In fact, there have been so many references to it, directly or 
indirectly, that I think I too concluded they were on some kind of assistance. 
I just say that because Mr. Campbell brought it up. 


Mr. Campbell: I am new to the committee and obviously I did not know 
the procedure as well as I probably should have. What I was going to bring up 
was that people on other fixed-income pensions do routinely apply to municipal 
welfare departments for assistance of this type. I guess it was relevant to me 
for some other questioning I might have for the Ministry of Health and that is 
why I brought it up, whether or not it was relevant to the investigation. 


Madam Chairman: There was another reference in the letters from the 
Ministry of Health in the material as to other programs that are available 
through municipalities, so I do not know that it is important. But indeed the 
answer that was given, although not incorrect, did not, I think, encompass the 
material. I am just concerned that Mr. Campbell's further questioning in this 
area may be a bit jeopardized by that initial reply. 


Ms. Morrison: To clarify, the OAS is a low income. Certainly, these 
people were low-income people. They were not on welfare or social assistance, 
as I know. The contentions that are set out in Mr. L's letter, again, are his 
contentions. That initial notice sets out his contentions about the program. I 
can see, when you point it out, that the reference to general welfare 
assistance in his contentions certainly would lead one to believe he was 
talking about that program. 


Mr. Campbell: I am sorry to belabour the point, but for 
clarification, routinely with the municipal welfare system, for people on 
fixed—income pensions, it is a fine line whether they are on a pension or 
social assistance. When I asked about social assistance, I meant the 
all-encompassing term "social assistance," including pensions. In any event, 
people routinely apply to welfare departments under general assistance, 
supplementary assistance as well, for these types of costs incurred. I just 
wanted to clarify that for further questioning of the Ministry of Health. 
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Madam Chairman: I am sorry, Mr. Mackenzie. I interjected there, but 
I felt it was misleading. 


Mr. Campbell: I apologize to my colleague. 


Mr. Mackenzie: I am not sure the problem is whether or not there are 
other avenues that people can take. We are talking about the northern Ontario 
travel fund in medical cases. At least in one case, the doctor recommended 
that somebody travel with him. Do you think the reason would be that a person 
who is seriously ill or blind might very well be at some risk or be better 
able to handle the trip with a travel companion? Is that a fairly obvious 
analogy? 


Ms. Morrison: I think the doctor is in a position to know the extent 
to which the person might require assistance. In some of these cases, the 
person may not require assistance on the way to surgery or whatever it is but 
may require assistance afterwards. Certainly, in the case of Ms. M, her 
surgeries caused a fairly serious disability. 


Mr. Mackenzie: In that case or in a case of blindness,.I can sce 
where the setting and whether or not the person is going to benefit from the 
trip to the extent that is expected could very well depend on the kind of 
assistance he has, especially if it is a new or different environment. 


The other thing is the argument basically against the grant seems to be 
the fact they have set a rule of 18. It seems to me that when you are dealing 
with people's needs, the art of the possible is more important than a hard 
bureaucratic rule. What would happen to a person who was 20, 21 or 22, but who 
had the mental age of, say, four, five or six? Would the 18 rule still apply? 
It would seem so, based on the letters we have had from the Ministry of 
Health; a person who had some mental handicaps and might very well not have an 
age of any more than a five- or six-year-old would still be denied the travel 
companion. 


Ms. Morrison: My understanding is that is the ministry's decision. 


Mr. Mackenzie: It seems to me there are some clear questions that 
have to be asked. It is not our job to set up criteria, I do not think, but it 
seems to me there can be a better way of deciding these things than an 
arbitrary age. 


Madam Chairman: Mr. Tatham. 
Mr. Tatham: Ms. Bryden asked the question I was going to ask. 


Madam Chairman: I have a couple of questions. I was a bit surprised 
that your stated facts on the policy of the goals of the program mentioned 
only that it was an attempt to offset the costs of the medical travels south 
for those residing in northern Ontario. That is what you have on page 2, your 
facts statement, "The stated goals of the program, which appear to be an 
attempt to offset the costs of medically necessary travel to specialists for 
those residing in northern Ontario...." 


I just wonder why in none of your fact situations you did make reference 
to the idea of consent. I gather later on, from the Ministry of Health, that 
it does make it a two-pronged program. As Ms. Bryden has pointed out, the 
second is the inability for all people under 18 to be able to consent to some 
kind of operative procedure or perhaps even some kind of drug program. 
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Ms. Morrison: As I understand it from the information we were 
provided by the ministry, the goal of the program really is to offset 
expenses; it is not necessarily the goal of the program to put people ina 
situation where they can provide consent to medical interventions. The 
ministry explains the fact that it is confined to people under 18 by saying, 
"That's one place in which we really feel accompaniment would be necessary, 
because of the consent problem." 


The total program, as I understand it, is designed to offset the costs 
of travelling to obtain medical treatment. This is only one small part of the 
program. The program provides costs for people who have to travel themselves 
to get medical assistance. The part of the program that we are criticizing is 
only the part which provides for accompaniment. The statement of the goals is 
really the whole program, not just the accompaniment part of it. Does that 
clarify it? 


Madam Chairman: Yes. 


The other thing is that looking at Ms. M, from reading that, I figured 
out she would have been about 22 at the time. I think that is within a year of 
accuracy. 


Ms. Morrison: I think that is correct. 


Madam Chairman: I got the feeling from your facts that the basis of 
her argument that she should have companions with her, her parents, was that 
because she had had them since she was 14 that somehow entitled her to having 
them for ever to accompany her. I did not get the feeling that it was so much 
that she was unable to travel on her own, but rather she had had both her 
parents travel with her since she was 14 and, even though she was 22 now, she 
felt she should still have them. 


I do not know what led me to that, but it said, in the third last line, 
"Ms. M's parents, who have accompanied her on each occasion have been denied," 
because she was over 18. I got the feeling that it was not her inability to 
on her own, but rather she had grown accustomed to her parents coming with her 
since she was 14, and somehow that entitled her to always having her parents 
with her. 
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Ms. Morrison: That might have been her view of her complaint. Our 
recommendation is that the program be extended to people who need to have 
someone accompany them, not just to people who wish to have their parents 
accompany them. So if indeed her complaint is based on the fact that she would 
just like to have her mom and dad with her whenever she travels for medical 
reasons, she might not comply with whatever expanded regulation we would be 
content with. We are not recommending that people be able to have 
accompaniment just because they want it. 


Madam Chairman: Maybe you will have to look to your investigator on 
this case, but did you get the feeling that Ms. M indeed did need some 
companion because of her medical condition, that it was more than just the 
mere fact that she was used to her parents coming? 


Ms. Morrison: Yes. This hip replacement operation, I think, leaves 
Ms. M very unable to cope with travelling long distances. That is my 
understanding. 
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Madam Chairman: The other thing is I recognize that the Ministry of 
Health did not respond to one of the concerns of the Ombudsman in his 
subsection 19(3) letter with regard to the Attorney General's looking into 
section 15 of the Charter of Rights question, but in response to the 
subsection 22(3) letter, there was mention that there would be a legal opinion 
obtained from the AG's office. Given that your subsection 22(3) letter was - 
June 30, 1988, and the response was July 25 and was received July 28, I 
believe, and now we are here in committee on August 9, would you agree that it 
has come quite quickly to committee in comparison to other years, from your 
subsection 22(3) letter to the actual date it appears before the committee? 


Ms. Morrison: Yes, it has. I think the reason we went forward with 
this to the committee is that so little had changed from the date of our 19(3) 
letter, which was in March, to the date of our 22(3) report. We had received 
no more information, nor did it seem likely we were going to receive any more 
information. Because the committee was meeting, we felt it was an opportunity 
to bring this matter forward. 


Madam Chairman: Did the Ministry of Health, in between the 
subsection 19(3) letter and the subsection 22(3) letter at any time mention 
that it was seeking a legal opinion on your contention that section 15 of the 
Charter of Rights on age discrimination had been breached in its regulation or 
legislation? ; 


Ms. Morrison: No. 


Madam Chairman: The first you heard that the Attorney General was 
going to be asked to delve into this matter was in the July 27 letter when the 
ministry responded to the subsection 22(3) letter. 


Ms. Morrison: That is right. 


Madam Chairman: I think that is all I had. Any further questions 
from the committee? 


Ms. Bryden: In response to the replies that we have just obtained, I 
presume from what you say that you are not suggesting that anybody should be 
able to travel with somebody who has medical reasons to travel, but it has to 
be determined on some sort of need of the patient, not necessarily financial 
need. Really, you are putting somebody as the keeper of the gate who will 
determine her medical need or her need for assistance with a member of the 
family or some other person. Can that be written into regulation 586 without 
introducing a new form of discrimination, having the doctor or the hospital or 
the ministry able to determine whether she really needs a companion? 


Ms. Morrison: I think it can. Our suggestion is that there are some 
specific kinds of disabilities which could be written into the regulation in 
any case. People who are legally blind might always be able to obtain this 
kind of assistance, just as children under 18 can. 


As for the situations in which it needs to be determined whether they 
need to have someone accompany them or not, I think medical people make those 
kinds of determinations all the time. They are not discriminatory 
determinations; they are determinations on the basis of medical opinion. I 
feel there is room here for that kind of authorization. 
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Ms. Bryden: Thank you. 


Madam Chairman: Any further questions? 


Mr. Mackenzie: It strikes me that probably the first resource is 
going to be the recommendation of the medical authorities involved or the = 
doctor, but should there not be also some other avenue of appeal? I suppose it 
would be a doctor handling it, but I can see some psychological problems as 
well in terms of a serious health situation that requires somebody to head 
down south. I am not sure that I want the critera decided entirely by the 
doctor, or at least I would like some avenue of appeal if we were setting up 
some kind of— 


Ms. Morrison: It might be possible that a person could get, say, a 
second medical opinion or the opinion of a specialist on the matter. 


Madam Chairman: Mr. LeNeveu, are you going to make an opening 
statement before you commence, or is anybody? 


Mr. LeNeveu: No. I think the ministry would just be pleased to 
answer questions from the committee. 


Mr. McLean: On page 51, it says, "Counsel for this ministry will be 
seeking a legal opinion from the Ministry of the Attorney General." At what 
stage is that? What type of legal opinion are you really looking for? 


Mr. LeNeveu: May I introduce Gilbert Sharpe to members of the 
committee? He is the director of legal services and he will apprise the 
committee of where the matter stands with the Attorney General at the moment. 


Mr. Sharpe: Would it be possible, perhaps, for me to make a few 
comments on some of the legal matters that have been raised here? 


Madam Chairman: That is why I was asking initially—and maybe I did 
not make myself clear—if you had any opening remarks to make. That was what I 
was trying to direct. With the consent of the committee, I certainly would be 
prepared to let you do that now. Although not required, it is an opportunity 
for you to make some opening submission that allows you to defend your 
position just a little bit. Unless anybody objects to that, and if Mr. McLean 
will hold his questions for a moment, I am prepard to let you. 


Mr. Sharpe: Perhaps I can roll the answer into some more general 
comments. It seems to me that, as a society, we have always accorded some 
special concerns in legislative form and in programs to children. An example 
would be various statutes involving child protection proceedings, child abuse 
reporting and matters of that sort. There are certainly many instances-—in 
fact some jurisdictions have looked at this—where adults are being abused and 
perhaps there should be some legislation that protects them as well. They may 
be mentally incapable of defending themselves and so on but, thus far, most 
societies have focused primarily on children as a class. 


In this context, I question both conclusions of the Ombudsman; both the 
matter of whether the regulation is improperly discriminatory—-and I focus on 
the word "improperly" and will get back to that—and also whether indeed there 
has been some offence of section 15 of the Charter of Rights and Freedoms. I 
will perhaps comment briefly about that as well. The matter of setting up a 
payment base for young people who need to travel, and the question of assuming 
that because they are children their immediate family should be with them, I 
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think is very important to recognize. Again, we are dealing with children as a 
class. Also, it was mentioned there is the legal requirement that children who 
are travelling some distance for the purpose of treatment will require a 
medical consent. They will not be allowed, in most instances, to consent on 
their own, so that it will be essential there be an immediate family member or 
guardian present in order to sign the requisite consent. : 


In this day of heightened awareness and concern by the medical 
profession and hospitals of malpractice, they are being very cautious about 
taking any kind of telephone consent. In fact, the public hospital regulations 
require a written consent for surgery, for example. So there is a very 
practical reason why, as a class, it is important to have a family member 
present when children are travelling for medical aid. 


Madam Chairman: Ms. Morrison, do you have a point of order? 


Ms. Morrison: Yes, I do. I think a lot of the information that you 
are going to hear about consent and the charter is information that should 
have been provided as part of the ministry's response to our 19(3) and our 
22(3) letters. A 
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Mr. Bell: Is it all new? 


Ms. Morrison: I have not heard these particular arguments before, 
and anything we have had in response to our 19(3) and 22(3) letters is exactly 
what is in these letters. We have had no other discussion, so if it is not in 
those letters, it is new information within the meaning of your ruling. 


Madam Chairman: Just with regard to consent, although I must admit 
Mr. Sharpe is elaborating on it a little bit more, on page 26 Dr. Barkin, the 
Deputy Minister of Health, did respond. In the opening paragraph, last line, 
he did bring up the fact that the grant for under 18 years of age is “to 
recognize both special transportation circumstances and the matter of consent 
for treatment." It is being elaborated on somewhat more now. 


Ms. Morrison: My point is just that to the extent that there is more 
to be said than that consent is possible if children have parents travelling 
with them, to the extent that there is going to be information about the 
inability of people to consent under other circumstances or an elaboration on 
this document, I would like the committee to know these particular SB 
have not been made in this way to us before. 


Madam Chairman: Do you have any comments on Ms. Morrison's concerns? 


Mr. Sharpe: The only comment I would make is that I think much of 
the response from the ministry has been an explanation about the practical 
reasons why the program was set up the way it was. I would suggest that legal 
comment, comment on the existing state of the law, does not necessarily have 
to be set out as such, that the Ombudsman's office certainly has lawyers 
available in-house and Mr. Bell as counsel. 


The law is fairly clear, and all I am doing is amplifying a bit on the 
existing legal status of children, the practical concerns surrounding the 
matter of consent and substitute consent, which were not elaborated upon in 
Dr. Barkin's letter. I thought that for the benefit of the members of the 
committee it might be of assistance. I am prepared to move on now to the 
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specific points that the Ombudsman has raised and not go on any further on 
that. 


Madam Chairman: If I can, since you have been willing to press on, 
our concern here, one that you are not privy to, is that we have had 
circumstances where people have come in to the disadvantage of the Ombudsman's 
office. They have had an opportunity of two, three, four years to make any 
cases they want to the Ombudsman directly, and we have had very little, if 
any, response whatsoever to our material; in fact, in some instances no 
response at all. 


Our committee has been very firmly saying that new information being 
brought to the committee at this time is unfair and prejudicial to the 
Ombudsman's office. If we seem overly cautious on something, a very minor 
point perhaps in your view, it is because we did encounter some serious 
concerns during our February sittings, and I think the committee as a whole 
has elaborated our concern for new information being brought in. 


Ms. Morrison, as long as Mr. Sharpe is willing to press on, you could 
keep drawing it to our attention. a 


Mr. Sharpe: I just very briefly wanted to comment on the conclusions 
dealing with "improperly discriminatory" and the Charter of Rights concern, 
which is a very important one. I think it is important to recognize that while 
again we might agree that it would be helpful to have patients in very serious 
medical circumstances have someone accompany them, there is not in law an 
entitlement as yet. We have attempted to establish some payment program for 
children as a class, because, as I have indicated, I think we as a society do 
view children differently. 


I might comment, as an aside, on the notion of setting up special 
illnesses or classes—legal blindness, for example. The lawyer at the Ministry 
of the Attorney General with whom I have had discussions, one of their charter 
experts, is legally blind. I suspect if he were here, he might be somewhat 
concerned with the notion that this, by itself, should be a criterion to have 
someone accompany him, because I know last year he went to a conference by 
himself in Yellowknife, an international conference on charter matters. 


Again, it might be difficult to decide on the type of classes of 
illnesses or conditions and whether indeed there might be some discrimination 
in trying to establish those. 


However, setting that aside as a point, on the notion of improper 
discrimination and charter inequality concerns because of age, and again the 
assumption that there is not an entitlement, if we were to look at section 15 
of the charter, the concern is raised in subsection 15(1), and subsection 
15(2) has certain exclusions and talks about how the general rule of equality 
rights does not preclude any law, program or activity that has as its object 
the amelioration of conditions of disadvantaged groups, including those who 
are disadvantaged because of age or disability. 


I had a preliminary view from one person with whom I spoke in the 
Attorney General's office but we have not had sufficient time to anticipate a 
formal written opinion from them. On the question of when that might be 
received, the Assistant Deputy Attorney General, Larry Taman, who is in charge 
of charter matters, is on vacation presently. While his staff is preparing a 
preliminary view, it was my intention to meet with him on this when he returns. 


B—25 


I would anticipate some kind of formal response by early September. 
However, the preliminary view of Mr. Lepofsky, and it is one I happen to 
share, is that subsection 15(2) does recognize within the charter itself the 
ability of the government to establish a special kind of entitlement and 
payment for this class of person based on age and that does not establish a 
basis to suggest that the 15(1) provision of inequality has been offended. 


On the question of improper discrimination, although it is not directly 
an issue here, section 13 of the Ontario Human Rights Code also recognizes, 
again as an exception to the general rule, discriminatory practice; certain 
exceptions for these special programs that are set up to help classes of 
individuals based on age and so on. 


Those are just the opening comments I would like to make. I know that 
Mr. LeNevue and others here from the ministry will be able to speak on matters 
relating to the program itself. 


Madam Chairman: Again I have to caution you, because in your letters 
and the documents we have before us, the response to the section 22(3) letter 
from the Ministry of Health is the first time that you responded at all to the 
Ombudsman's concern about the section 15 charter rights. Any additional 
information you might attain while the committee in making its decision might 
have to seek its own legal advice, even if it is the Attorney General's, on 
the particular section 15 legal opinion, you must be cautious. If you have not 
prepared a document which the Ombudsman has seen, it is very difficult to 
compare, to refer to hearsay, if I may so refer, so please be cautious in your 
deliberations. 


“Mr. McLean: At this time, I think I will give Mr. Bell the 
opportunity if he wants to ask some questions. 


Mr. Bell: Either gentleman, as of now there has been no opinion 
formulated respecting the Ombudsman's conclusions, twofold, that within the 
context of his legislation—in 22(1)(b), I think—the section 5 we have been 
referring to is improperly discriminatory. That is within his parameters of 
discretion. Secondly, section 15 of the charter, that it is discrminatory. No 
opinion has been formulated within the ministry or received from the Attorney 
General's office. Is that correct? 


Mr. Sharpe: No formal opinion has been received from the Attorney 
General's office, but I have developed my own legal opinion, as I have stated 
here, as to the two statements and conclusions by the Ombudsman. 


Mr. Bell: Had you developed that opinion as of the date Dr. Barkin 
wrote the letter of July 25, 1988? 


Mr. Sharpe: I was in the process of developing it at that time and 
we had had some informal discussions. The question of timing was raised. I 
believe that if this committee had entertained this matter, say, a month 
hence, there would have been another letter forthcoming from Or. Barkin 
setting out my view and hopefully the Attorney General's as well. 


Mr. Bell: It sounds like that opinion would be: “We do not agree 
with you, Ombudsman. It is not discriminatory." 


Mr. Sharpe: That is correct. 
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Mr. Bell: This may go beyond ‘the bounds of the committee's ruling in 
these areas but I am going to attempt it anyway. I always find it easier to 
give real examples to these arguments rather than talking in the hypothetical. 
Can we think of an example of a 17-year-old in northern Ontario, who for a 
number of years has required attendances at the Hospital for Sick Children in 
Toronto for a number of orthopaedic procedures and that child, as well as = 
having severe physical restrictions, has mental restrictions as well; the 
chronological age being whatever—five or six? Based on the opinion that you 
formulated, can you explain the justification that at the child's 18th 
birthday the plan does not pay for the travel of the accompanying parent? 


Mr. Sharpe: I cannot. 


Mr. Bell: You are of the opinion it is not discriminatory. Why is 
that not discriminatory? ; 


Mr. Sharpe: The age of majority, the notion of 18 being generally 
recognized as the age at which young people are able to assume certain legal 
rights, was in my view used as an appropriate demarcation when the ministry 
was examining the question of at what point children should be allowed to have 
this type of entitlement. It is discriminatory, of course; you have 
discriminated in the sense of establishing an age barrier. The focus is on the 
‘words “improperly discriminatory." 


It may well be that in examining the matter some could argue that 16 is 
a more appropriate age, but when one looks at child welfare laws, for example, 
it is my understanding that the jurisdiction of children's aid societies is up 
to the age of 18; if a young person requires care and a parent cannot be 
found, one can apply to court to have a children's aid society brought in, or 
perhaps the official guardian's office, and that the age division there is 18. 


Mr. Bell: Refocus on my hypothetical, wherein in my hypothetical the 
age of discretion, which is also a common law principle, is irrelevant for the 
the duration of that person's life. How are the provision of section 5 and the 
program implemented thereunder not improperly discriminatory? How do you 
justify cutting that person off, or cutting the parent off, the guardian, if 
you will, because of age 18? 


Mr. Sharpe: I would again answer it with the notion that in law, 18 
is used for a number of purposes. Again, to get back to the example of a 
children's aid society, how do we as a society justify saying that a 
17-year-old who is being abused has a law protecting that and requiring 
reporting but at 18 the same person in the same circumstances does not have 
the same protection? I cannot defend society's decision to make a number of 
choices using 18 as a point of demarcation, except that was seen as the 
accepted point of demarcation by society generally when the ministry was 
trying to identify children as a class—-again, my opening statement, special 
protections for children, which was the aim. Ron, do you want to expand on 
that at all? 


Mr. LeNeveu: I do not think you can go beyond that. Obviously, when 
you cross the line in your particular example, you will have a circumstance 
where the individual continues to qualify for the travel at both age 17 and 
18. The accompaniment issue becomes a point at which your contention would be- 
that the discrimination was applied, but that would be true of any person---be 
it that individual or any other person-—who is over the age of 18. 


Mr. Bell: As I read both Dr. Dyer and Dr. Barkin's letter, age of 
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consent is not the only factor that went into the decision to formulate 
section 5 in the plan? Am I correct? 


Mr. LeNeveu: That is correct. 


Mr. Bell: One of the other factors was the recognized need for some = 
form of supervision of the individual who is going for medical treatment. Is 
that correct? 


Mr. LeNeveu: That is right. If you take a very young child, four or 
five years of age, obviously the parent or the guardian will want to accompany 
the child. There may be a requirement also from the airlines, if the decision 
was to go by airline, where the airlines themselves would like to see a child 
accompanied. So there are those types of considerations. 


Mr. Bell: Also the requirement by the hospital. 

Mr. LeNeveu: The requirement for medical consent. 

Mr. Bell: That somebody -should be there, as and whenever possible. 
Mr. LeNeveu: That is correct. 


Mr. Bell: Are there any other factors you are aware of that were 
considered in the formulation of the current section 5 and the grant program 
that we have been talking about? 


Mr. LeNeveu: We have already touched in the committee today on the 
issue of medical condition and the suggestion of the Ombudsman that medical 
conditions perhaps could be defined. Dr. Proud could expand on that point. 
When it was looked at, there were a lot of difficulties seen in trying to 
ascertain and predetermine that certain medical conditions would or would not 
prequalify an individual for entitlements. 


Blindness was mentioned today, but there are many legally blind people 
who travel individually. A person could have a very severe form of cancer, a 
fatal form of cancer, but be totally capable of travelling and not require 
accompaniment. Same with a heart condition. When you go through the various 
disease categories, it is very difficult to say whether that disease does or 
does not incapacitate the individual. 


Mr. Bell: But as I read this material, the physical condition was 
not one of the factors that was considered in formulating it. It may be one 
you have looked at subsequently in the— 


Mr. LeNeveu: No. In the internal discussions within the ministry at 
the time of the formulation of the policy, that issue was addressed. 


Mr. Bell: With respect to the need for accompaniment and the need 
for consent, does one have greater weight than the other’? 


Mr. LeNeveu: I do not think I can answer that question on behalf of 
the government. Those were considerations. 


Mr. Bell: Let me ask you personally, though, and ina practical 
sense. Would you agree that the need for accompaniment would be a greater 
consideration than the need for consent, inasmuch as consent can be obtained 
in many ways, in advance or by other means? 
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Mr. LeNeveu: I am not sure I can express a personal view because I 
think it would vary, depending on many circumstances. But I think in every 
case those two considerations would have to be thought about. 


Mr. Bell: For example, where the procedure in question is known in 
advance, it is common practice for hospitals, for example, to obtain consents” 
weeks in advance. 


Mr. LeNeveu: I can give you examples that would go both ways. That 
is why I cannot answer your question. I can think of an example where the 
child was three years old, the consents had all been given and the child was 
returning for a second medical examination. It is going to be purely an 
examination. Obviously, accompaniment would be the critical question, because 
there is no medical procedure that is going to transpire. The child is merely 
coming back to Toronto to see a specialist after a surgical procedure, to see 
whether the total procedure was a success. 


I cannot answer the question. I am sorry, Mr. Bell. 


Mr. Bell: Does the ministry currently have plans to revise the grant 
plan? 


Mr. LeNeveu: At the present time, the ministry has been conducting a 
continuing assessment of the program. Since it was initially introduced, a 
number of minor changes have been added to the program. For instance, in 
response to Mr. Campbell's remarks, the program is not exclusively northern 
transportation in the sense of north-south. 


In fact, in designing the program, there was a very strong desire to 
encourage persons to go to the closest centre for appropriate care, and there 
was a desire to see that the program was designed to encourage persons to go 
to, say, Sudbury or Thunder Bay. In fact, there was a significant expression 
of concern during the preliminary discussions of the program from the 
specialists in those two centres that the introduction of a government program 
of this type might encourage people to bypass the growing expertise that was 
in the major centres of northern Ontario. 


In that regard, the criteria of the program have been changed. In terms 
of kilometres, 300 miles to southern Ontario one way is the criterion to 
qualify for the grant. However, in northern Ontario, recognizing the 
difficulty of travel within the north, the criterion for a grant is 250 
kilometres one way. 
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In the program at the present time, the majority of people would come to 
southern Ontario, and primarily to Toronto. The focus seems to be primarily on 
the Toronto General Hospital, the Hospital for Sick Children and Princess 
Margaret Hospital, but a growing number of persons are going both to Sudbury 
and to Thunder Bay. 


Of course, in northwestern Ontario, because the distance from Thunder 
Bay to Kenora is quite vast, there is a preponderance of use of Winnipeg by 
the persons in northwestern Ontario, from Dryden, Kenora and I guess from 
Rainy River to a limited degree. They are going to Winnipeg, as the closest 
place to receive high-quality care. Certainly, it is much closer for the 
person to travel to Winnipeg than to Toronto. 
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Mr. Bell: I should explain to Mr. Campbell. My bias is southern 
Ontario, and it is related to the Hospital for Sick Children. I will explain 
the reason why later. But I was thinking of the 18-year-old or the person who 
started at age 14, knowing that person had come south. There was no intent to 
impugn the excellent quality of medical facilities available in the north. 

Mr. LeNeveu, let me be more specific, if I may. I think you have a copy 
of the committee's brief of material. The 19(3) letter that was sent by Dr. 
Hill to Or. Barkin is found at page 21, if you can find that. I am going to 
ask the question that the Ombudsman asked but apparently never got an answer 
to. 


On page 22, in the bottom paragraph, there is reference to a report or a 
document that the Ombudsman's office obtained called "Northern Transportation 
Subsidy Program and Access to Health Services." Are you familiar with that 
document? 


Mr. LeNeveu: I am familiar. I do not have it with me today but I 
think I can perhaps answer your question with regard to that document. 

Mr. Bell: He goes on on page 23 to highlight the contents of the 
document. In the first full paragraph, there is some discussion of an 
expansion, if you will, of the grant entitlement to persons under 18. He then 
makes the statement in that paragraph: "Efforts by my investigative staff to 
determine whether this proposal had ever been considered by the ministry have 
been unsuccessful. Perhaps you can advise me." Can you advise us now what 
happened? 


Mr. LeNeveu: Perhaps I could deal with that paragraph and the 
paragraph below. As the program was developed—this is background for the 
committee which I am certain the committee members will recall—-there was a 
resolution in the House, unanimously adopted by the House, suggesting that 
there be a northern travel grant program for health purposes, for essential, 
medically necessary health travel. The criterion approved by the House or 
recommended by the House was 200 miles in northern Ontario. 


That resolution was looked at by the Ministry of Health and a policy was 
initially announced by the former government of an intention to introduce a 
program that would provide travel grant assistance over 200 miles for 
medically necessary trips to hospitals. The ministry at that time did hold 
some discussions with a number of hospitals in Ontario, primarily focusing on 
the teaching hospitals, as to how the program might be designed and perhaps be 
administered by the hospitals themselves, in that the grant would be limited 
to trips from a place in northern Ontario to a hospital most probably in 
southern Ontario. 


The question of some discretionary funding was then entertained. A lot 
of problems were seen in that—-and they have been touched on in the committee 
today—-dealing with the difficulties of medical condition and so forth. 
However, the program that was implemented by the new government extended the 
boundaries of the program to include medically necessary trips not only to 
hospitals but also to specialists. 


There is a recognition in northern Ontario that specialist services are 
perhaps more limited. Certainly, they are more limited in a geographic sense, 
in that the specialists in northern Ontario are focused primarily in Sudbury, 
Thunder Bay and Sault Ste. Marie. There are a limited number of specialists 
also in Timmins. So travel to see a specialist is much more extensive or 
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longer than a trip required by a person in southern Ontario, who would have 
access to specialty services that are focused in many cities in southern 
Ontario. 


So the design of the program was extended to include both hospitals and 
trips to specialist services, again, the criterion being the closest place ~- 
where medically necessary and appropriate care could be provided. It was also 
decided in deliberations that time was a consideration, and it was decided 
then that the administration of the program should be carried out by the 
Ontario health insurance plan. 


The forms the program is designed around are quite simple in their 
design. A general practitioner or northern practitioner—it does not 
necessarily have to be a GP; it could also be a dentist and a number of other 
specialties as well—signs the form and makes the referral, and then the 
specialist providing the service or the hospital providing the service signs a 
form that the service was rendered. 


Based on those two criteria, the form can be submitted to OHIP and the 
claim will be paid, assuming the criteria of the program have been met: first, 
that the distance criterion has been met; second, that in this case, if there 
was a request for an accompaniment grant, the individual did in fact travel by 
a third-party carrier, as distinct from an automobile, where, obviously, the 
cost of carrying the second person would not add to the travel program cost, 
finally, that the person had all the necessary signatures and so forth with 
regard to the application. 


The program has been relatively successful. In turn, in response to Mr. 
Campbell's question, we have tried to design some flexibility, I think, in the 
program with a number of municipalities, dealing with the very circumstance 
you have touched upon. That is that there may be a situation where the family; 
in the first instance, may go to the municipality or may want to involve the 
municipality so the municipality can advance moneys and we, in turn, will. 
permit the municipality to make application for the grant, recognizing that 
the municipality has advanced the moneys. In the circumstances, that can arise. 


Those were the general criteria that were looked upon, but when the 
decision was made to broaden the program and the discussions looked at the 
questions of discretion, both by disease category and by the individual 
practitioner, we saw a great number of difficulties. As Mr. Sharpe described, 
the conclusion that was arrived at was that the basic criterion and the one 
that could make good sense in general policy terms was to provide the 
supplementary grant to those 17 and under. 


Mr. Bell: Two more points: Section 5 provides that the giving of a 
companion grant under 18 is discretionary, where it says "may" be entitled to 
a grant. When is that discretion ever exercised to refuse an application, or 
has it ever been? 


Mr. LeNevue: Perhaps Mr. Gibson can elaborate on this. I do not 
think it was meant in that sense. There may have been applications we receive 
and we find that the person in fact travelled by automobile but he has applied 
for the grant, but I do not think there has been any discretion in the sense 
that, if anybody meets the basic criteria of age, distance and third-party 
travel, he would automatically receive the grant. 


Just to add another example, there have been a couple of circumstances 
where the individual had not met the criterion of seeing a specialist. They 
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may have come to southern Ontario and seen a general practitioner, and it 
would be our view that they do not qualify for the programs. There are 
sufficient general practitioners in northern Ontario, so that probably would 
also be a basis of disqualification. 


Madam Chairman: Mr. Gibson, do you have any further comments on that? ~ - 


Mr. Gibson: I just want to add that as a general policy within that 
permissive faction, we do not pay for travel grants for travel by automobile. 


Mr. Bell: No, but you read section 5 and it specifies air, rail or 
bus. So if you go by car, you do not even get within the section. 


Mr. Gibson: You know the regulation better than I do. 

Mr. Bell: Well, I am just reading it. 

I take it, though, Mr. Gibson, that if there has been a grant under 
section 3 or 6 of the regulations and if the transportation requirements of 
section 5 are complied with and if the person is under 18, -the practice of 
OHIP is that the grant is automatic. 

Mr. Gibson: Absolutely. 
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Madam Chairman: I just wanted to identify that Malcolm Gibson is 

general manager of OHIP, for the committee's understanding. Are there any more 


questions, Mr. Bell? 


Mr. Bell: My mind is like a steel trap, always closed. I forgot what 
my question was. I will try to dredge it up later. 


Madam Chairman: I have four people on the list, and I do apologize 
if your question has been answered in the interim. I have Mr. McLean, Mr. 
Tatham, Mrs. LeBourdais and Mr. Mackenzie, in that order. 

Mr. McLean: I am finished. 


Madam Chairman: Mr. Tatham. 


Mr. Tatham: I just wondered how many requests for travel assistance 
there were in Ontario. 


Mr. LeNeveu: I can answer your question indirectly. I think I do 
have the figure, but the program now costs close to $10 million per annum and 


there would be— 


Mr. Gibson: It is $52,000 in total: $48,000 for patient grants and 
$3,300 for accompaniment. 


Mr. Tatham: And those are all, of:course, just for 18 years and 
under? 


Mr. LeNeveu: No, that is the total program for persons— 


Mr. Tatham: Pardon me, the $3,300. 
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Mr. LeNeveu: For the $3,300, that is correct. Excuse me, sir. 
Mr. Tatham: Do you have many requests over 18? 


Mr. Gibson: Yes. It is the highest reason for turning down 
applications. ma 


Mr. Tatham: What percentage would you say? 


Mr. LeNeveu: The two reasons are third-party travel and persons 
misunderstanding the program literature in terms of travelling by car and 
asking that two grants be paid. Those are the two key considerations that seem 
to arise in the program as it now stands. 


Mr. Tatham: Do you have many cases where, as somebody mentioned, the 
child or whoever is going back not for treatment but just to be checked? Would 
he go on his own, or does he take somebody with him? 


Mr. LeNeveu: I do not think we would be in a position to answer how 
many children would, in fact, travel by themselves. I suppose it could happen 
when you have a child of 15, 16 or 17, where the child is quite capable and 
may look forward enthusiastically to travelling without the parent, because 
there would not be the question of medical consent in a repeat visit. That 
- could arise, but I do not think we would have statistics on that. 


Mr. Tatham: These cases of blindness or, say, an older person who is 
going down for treatment, are they where the majority of the requests come 
from for an accompanying grant? 


Mr. LeNeveu: I do not believe the ministry has carried out an 
analysis of the medical conditions associated with the requests. Mr. Gibson, 
you might help me in this regard. The forms are designed so that there is a 
very brief description of the medical condition, but I do not think we list 
the information as to why you would be requesting an accompaniment grant. 


Although I think it would be safe to assume that the conditions might be 
medical, they perhaps might be emotional. They can also be, I suppose, for 
sociological reasons. This may be a person who has never travelled by air 
before— 


Mr. Tatham: Yes. 


Mr. LeNeveu: —and he is just more worried about the air travel than 
he is perhaps about the medical condition. I think you would find a whole 
range of circumstances in which the grant requests could come, all legitimate 
in the individual's mind, I would think. 


Mr. Tatham: Thank you very much. 


Mrs. LeBourdais: Madam Chairman, in view of the hour-——and being new 
to this committee, I do not know how strict you are about following that—-I 
have two or three questions. Should they be addressed now, or would it be 
better to start again— 


Madam Chairman: I would suggest that we finish with the three people 
who are on the list, then close for a lunch break and return with Ms. Morrison 
doing her summation. There will be an opportunity at that time to ask any 
final questions before we make our decision. I suggest that this portion of 
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the program finish, if it looks as though we can do it in the next. 15 minutes. 
It would be appropriate, I think, to try to have an official cutoff time. 


Mrs. LeBourdais: I will try to be as brief as possible. Certainly, 
some of my thoughts have already been addressed specifically by Mr. Mackenzie 
and Mr. Bell. ; 


I just want to clarify that in the present legislation, other than 
stating the cutoff of 18 years of age, there is nothing to take into 
consideration someone who is in excess of 18 years of age, such as a senior, 
who for a variety of reasons—balance problems, fear of flying, going to the 
big city, whatever—might require accompaniment, or the person who is 18 years 
of age but has a mental age of something less. There is nothing to look at 
those particular aspects. Is that correct? 


Mr. LeNeveu: Not in the regulations as they stand under the Ministry 
of Health Act; that is correct. However, I think it is also true, as was 
suggested earlier, there are other mechanisms that come into play. Those 
persons in receipt of social assistance may well qualify for assistance. In 
fact, many municipalities, even if you are not on assistance, may extend 
assistance financially in those circumstances, but not in terms of the 
Ministry of Health Act and the regulations as they now stand. 


Mrs. LeBourdais: It seems odd that during the drafting of the 
current legislation those kinds of circumstances which came forward at this 
committee very quickly, which seem somewhat obvious, would not have been 
addressed. 


The other thing I would suggest to you is that, regardless of the age of 
18, it seems to me that once a person has been informed of serious illness or 
is going for testing that might lead to the confirmation of serious illness, 
some of the qualities we associate with an immature person or a child might 
come to the fore. It is the stress.of hearing that you have a terminal 
illness. Circumstances have come forward where someone has committed suicide 
shortly after hearing those things. It seems to me that under certain 
circumstances and with certain individuals, having someone close to them go 
with them to hear the bad news might be a very strong need. I wonder if you 
care to comment on that. 


Mr. LeNeveu: I share your thought that, obviously, in times of 
uncertainty about medical condition, there can be a great deal of stress, and 
I guess in virtually every circumstance there would be tremendous stress on 
both the individual patient and perhaps the spouse. However, in designing the 
program, that type of thing is very difficult to deal with. The program, 
therefore, was designed to limit it to the circumstance of 17 and under. But I 
do not disagree with your comment that obviously those types of emotional 
circumstances will legitimately arise. 


Mrs. LeBourdais: I have just one other point then. It is my 
understanding that Air Canada does have a limited subsidy program for those 
individuals who accompany a patient on a trip. Are you familiar with that and 
can you expand on that at all? 


Mr. LeNeveu: Yes. There is an expanding and evolving set of program 
criteria coming out from the Canadian Transport Commission itself, because 
this has been a continuing problem for all third-party carriers—~airlines, 
buses and railways. I am conscious, Madam Chairman, of your remarks, but I 
will try to touch on the question being raised. 
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The federal government, through its agencies, has been putting 
increasing pressure on the airlines to devise their own policies, recognizing 
that there can be a circumstance where an individual legitimately wishes, for 
medical reasons, to travel and requires accompaniment. Therefore, they are 
starting to move towards policies that only one air fare would be charged or 
there would be a subsidized rate. There is a whole series of things moving -- 
into place which will also be a consideration as the government itself reviews 
the programs in the future. 


At one stage, in fact, as the program was being designed, we did hold 
some discussions with the airlines as to what they foresaw as their future 
policies, recognizing the federal initiatives that were being taken. The 
discussions were very positive, but the airlines themselves, at that point in 
time, about two years ago, felt very circumscribed in what they could or could 
not say, because they really did not know what policies would evolve airline 
by airline. At that time, Canadian Pacific was in the room, Air Canada was in 
the room, some of the northern airlines as well were in the room and 
norOntair, the government-owned airline, which participated in those 
discussions. 
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I think in time, as policies evolve in terms of third-party carriers, it 
will raise a major policy issue for the government, because to the degree that 
the carriers themselves come up with compassionate policies, the government 
then will have to start to give consideration to what extent it should design 
its own programs, using taxpayers' dollars, to pay for travel and how the 
balance between the airlines and their policies of compassion, perhaps 
federally initiated, should be thought about. There may be opportunities in 
redesigning the program to achieve more circumstances of supported travel and 
perhaps also long term over the next four or five years saving the taxpayers 
money in terms of some portion of that $10 million that has now already been 
put forward. That is something that is evolving now and starting to come into 
place and something that requires further consideration. 


Mr. Mackenzie: I hope we do not get sidetracked into the third—party 
possibilities in the decision we have to make here. This may not be totally 
fair to the ministry, but three things struck me. One was the comments on page 
23 about this unsigned internal documentation where it was proposed that in 
the second year of operation of the program, hospitals be allocated an 
additional 15 per cent of the previous year's expenditure to administer ona 
discretionary basis grants for the accompaniment of patients over 18. One 
comment we have actually came from Dr. Hill's letter in the investigation. 
Other than the 18, which seems to be what you really hang your hat on, there 
were two other comments from the ministry: (1) that the northern travel grants 
were under review—I just forget where it is, but in one of the letters—-and 
(2) the possible need for a legal opinion from the Ministry of the Attorney 
General. 


I am not trying to be provocative, but I am wondering if that indicated 
on the ministry's part either some understanding that the 18 rule may be a 
little too rigid. Were you really taking a look at some change or—-I guess in 
my jargon—-was it just a copout trying to look like something was going on 
here to answer some of the questions that were being asked? 


Mr. LeNeveu: No. The program has, as we have indicated, been in 
place for a very short period of time. The program has been reviewed 
internally already. One change I mentioned was the 300-mile/250—mile change in 
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policy. There also have been some informal discussions with the medical 
profession in northern Ontario as to what its thoughts are, both the 
specialists and the general practitioners, and how the program might be 
improved, but as to whether a change in policy will be made by the government 
in the future with regard to this particular element of the program, I am 
really not in a position to comment at this time. ~~ 


Mr. Henderson: The position of the ministry, as I tried to distil it 
in my mind, is something like this, that the arbitrary 18-year-old cutoff may 
be discriminatory, but to individualize the determination of eligibility on 
the basis of need, medical need or any other kind of need, just is not 
workable and, therefore, the discrimination is not improper. Is that 
essentially what you are saying? 


Mr. LeNeveu: I am not a lawyer, but my own personal view is it would 
probably be along that line, yes. 


Mr. Henderson: OK. I guess the question that would arise in my mind 
then would be the assumption that it is unworkable to individualize it. If 
that indeed is the case, then you have to have some kind of-a limit presumably 
and a discriminatory one may be defensible, but it all rests on the assumption 
that some kind of a reasonable, flexible, individualized determination cannot 
be made. I find myself wondering about that. 


Do I understand correctly that even if it is much, much cheaper for a 
parent driving a child than going by air, rail or bus, the requirement of the 
ministry is that the least expensive way be set aside in favour of something 
that might cost very much more? 


Mr. LeNeveu: In the design of the program, with regard to that 
question, the grant formula that is currently in place tried to take into 
consideration two elements: distance and mode of travel and, I quess, time, in 
a sense. In designing the program, basically there was an attempt to establish 
the travel grant at about three quarters of the regular air travel economy 
cost. 


Therefore, if the individual opted to travel by air from Sudbury, as an 
example, to Toronto—-I guess Sudbury to Toronto would be about a four and a 
half-hour drive—perhaps it would be two hours or so. Allowing for time in the 
terminals and so forth, it may well be over two hours. In any event, if that 
was your decision, the contribution would be there, and it was a flat, 
distance—related grant. I guess there are about seven gradations of grant, 
from $125 to about $350, depending on distance. 


The other problem that we ran into in designing the program is we 
decided to use land distances, but if you fly from Sault Ste. Marie to Toronto 
the distance is much shorter than if you drive. If you fly you go across the 
lake, whereas if you drive you go in the shape of an L. If you were to work 
out the costs of the grant in terms of automobile operation, allowing for gas, 
oil and something towards depreciation of the car, the grant would probably 
cover something over 100 per cent of the cost. 


However, if you were to travel some distance, and I think some people 
elect to do that, you may be into other ancillary costs, such as meals. You 
may even decide to stay overnight. Therefore, to make the grant as simple as 
possible administratively, this formula was established. Again, the basis of 
the formula is approximately 75 per cent of the air fare. 
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x Mr. Henderson: Seventy-five per cent of the air fare regardless of 
whether you go by air, rail-— 


Mr. LeNevue: Regardless, yes. It is a flat—sum, distance-related 
grant. That is correct. 


Mr. Henderson: Why does the ministry care how you get there? 


Mr. LeNeveu: We do not care. The only point that came up in the 
design of the program, and the reason the question was asked whether if you 
drove your car, the grant for driving with the child in the car would be 
sufficient, because the child would not qualify for the grant, and you would 
apply for a supplementary grant. If in that same circumstance the family opted 
to come from Sault Ste. Marie by air, there would be two airplane tickets. If 
the car drives down with the child in the car and the adult drives the car, 
then the operational costs of driving the car are the same, whether there is 
one person or two in the car. That is the only reason that particular element 
is in the program. 


Mr. Henderson: I guess my point is just that it seems -to me the 
policy ought to be devised in such a way as to encourage people to do it the 
least expensive way. Without going into a whole lot of study of it, I am just 
not totally convinced that is the way it is done. 


Mr. LeNeveu: I see. I do not disagree with you, but I guess another 
consideration will be with the family. If the individuals are rather worried 
about it, they may not want to drive down. In that circumstance, they may wish 
to take a third-party carrier. I do not know. In any event, in designing the 
program, the government tried to be neutral on the mode of transportation. 


Madam Chairman: Mr. Bell has just remembered that one last question. 


Mr. Bell: Yes. Mr. LeNeveu, there is reference in the material to 
one of the reasons the ministry has been reluctant to expand the program and 
give discretion to either hospitals or doctors, but particularly doctors; that 
is, it may expose them to some legal liability. Can you explain to the 
committee what is the increase in potential liability on the part of a doctor, 
if the program is expanded, that is not already in existence? 


Mr. LeNeveu: My own personal view is that the pressures on the 
general practitioner would be increased. This was recognized in the design of 
the program. In fact, in talking with general practitioners in northern 
Ontario, some were a little concerned about the original program, as to 
whether GPs would—-and I think there are still concerns there—-be pressured to 
send people to Toronto or unduly long distances to get medically necessary 
services. Because of the relationship, the GP might be asked to do something 
that was not, in his own medical judgement, the appropriate or necessary thing 
to receive the level of care required, whatever the medical circumstances 
might be. 


I suppose to the degree that the program has expanded, the individual 
now must make a decision about travel for the patient. Also, whether there 
should or should not be accompaniment would just expand that particular 
pressure. Theoretically, I suppose it is possible, but in my own view, rather 
improbable that there would be a legal circumstance where the doctor opted not 
to allow for accompaniment, an adverse circumstance did follow and, therefore, 
he would perhaps be held culpable in a court of law. That is possible, but I 
find that would be an infrequent circumstance. 
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Mr. Bell: In fact, the reverse is probably going to be the case. A 
doctor who has a patient who has to travel to a facility for treatment, where 
there is a concern for the patient's wellbeing on the trip, is going to give 
an opinion that there should be accompaniment rather than not. 


Mr. LeNeveu: That is right. This is an area where my knowledge is 
very limited, but when there are cases against physicians for medical 
malpractice—we are now verging on to medical malpractice—the cases are going 
to be much more directed to the actual intervention that was done by the 
physician or whatever rather than a circumstance of this sort relating to a 
referral. 


Madam Chairman: If we could adjourn for lunch, we will resume at two 
o'clock. At that time, Ms. Morrison will do her summation and there .will be 


questions at that time. Then we will go into deliberations in camera. 


Mr. Campbell: I reserve the right to ask a question, with your 
earlier statement, right after lunch. Is that still appropriate? Thank you. 


The committee recessed at 12:23 p.m. ns 
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AFTERNOON SITTING 
The committee resumed at 14:07 p.m. 


Madam Chairman: Could we call the meeting to order again. May I 
suggest that Ms. Morrison do her summation and then I will open it to the 
committee members to ask any final questions they want of either party. 


Ms. Morrison: I will be brief. I have only a couple of points to 
make, one of which you will think I have beaten into the ground already; that 
is, the point on the process. 


On a number of occasions this morning, we talked about the difficulties 
of new information, of not having sufficient information during our 
investigation and later having that information presented to the committee. I 
would just like to clarify for the committee why that is a matter of such 
concern for us. We certainly want you to have all the information you need to 
make a good decision on any given case. When I am saying to the chairperson is 
that I object to information being introduced that we did not have before. I 
am not saying this so that you will have ADSOGR) ere information upon which to 
make your decision. 


Our process depends very critically on the co-operation of ministries. 
If we are ignored by ministries until we get to this committee, our whole 
process will fall apart. Most of our cases never come to this committee. This 
committee sees perhaps six in 5,000 of our cases in a particular year. The 
other 4,994 cases depend for their appropriate resolution on appropriate 
information from the ministries. When I am making a point to the chairperson 
and appearing to be very fussy about the fact that we did not get certain 
information prior to coming here, I am trying to get the committee's 
assistance in protecting our process. Our process is a very good one and I 
think we have always had very good support from the committee in ensuring that 
the process is protected. 


In this particular case, there were a number of pieces of information 
that came up in the discussion with the ministry that were quite natural for 
it to provide to you at this stage, information about the various discussions 
it had with practitioners when it was putting this program into place, 
information about other programs that provide travel grants and information 
about the numbers of people who take advantage of the program. 


All of this information, which appears to be very important for the 
ministry to present to you, is information that could have been provided to us 
before. We feel it is very important that the committee ensure the integrity 
of our process by making it very clear to ministries, as they have asked us to 
do in their last report, that the process cannot consist of provision of 
information only to this committee, but must consist of providing us with the 
appropriate information. 


The issues in this case are very simple. It is not really a question of 
law. We have used the example of the Charter of Rights. We have relied upon 
that as a standard that suggests society will not allow discrimination of a 
certain kind, but essentially we are talking here about a program that 
provides benefits for one segment of the population and does not provide it 
for some other segments of the population that may be equally in need. 


We are not talking only of the fact that it provides it for young people 
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and not for older people. I do not think we have made any suggestion that 
children are not an important part of our population to be protected in a very 
careful way by very careful programs. We have not argued that children should 
not get the accompaniment allowance. What we have argued is that it should not 
be confined only to children. 


We are talking here about a program that is attempting to provide 
benefits to people in northern or distant parts of Ontario so that they are 
not disadvantaged as compared to people who live in someplace like Toronto. We 
are not talking only about discrimination for older people as against 
children; we are talking here about provision of an opportunity for people, 
for example, who have Alzheimer's disease in northern Ontario, to have someone 
accompany them when they have to go for treatment in the same way that someone 
who lived in Toronto would, of course, have someone accompany him because it 
would not cost any money. 


I think the Ombudsman has found the program to be, in the words of his 
statute, "improperly discriminatory and unreasonable." We feel the regulation 
could be changed. We have not suggested exactly the way it should be changed 
‘because, of course, the ministry has all of the information -and the expertise 
to make the appropriate changes that would make this regulation one that was a 
much fairer provision of this particular benefit to citizens of Ontario. We 
are not criticizing the whole program. We are criticizing the discriminatory 
nature of this one provision concerning funds for accompaniment in travel. 


Madam Chairman: Does the ministry have any remarks? 


Mr. LeNeveu: We have tried very rigorously today not to introduce 
new information. I can anticipate there could be a circumstance, however, 
where a question was not asked in the investigation, which might be asked by 
the committee, that would obviously then pose a dilemma. 


For instance, today there were some questions about the number of claims 
that are processed. I am not sure if that has relevance to the case. It was 
not asked by the investigator, but we did provide information to the 
committee. The questions of law were touched on earlier by Mr. Sharpe. The law 
stands and the relevance of the laws of the province to a particular case, I 
suppose, are of interest and should be discussed. 


In closing, the program dilemmas that have been highlighted today are 
there. They are being studied. I think the program, in terms of being 
available to those under the age of 18, is a very solid feature of the 
complexities of discretion involved in trying to categorize cases by disease, 
to deal with problems that would have to be faced in terms of early 
decision-making, recognizing that the patients may wish to travel on very 
short notice. 


The problems in that area are immense and would be very difficult to 
design into a program that would be fair and provide flexibility, and yet not 
be subject to questions as to whether it was or was not discriminatory to an 
individual over the age of 18. 


The ministry will continue to look at those questions. Certainly, any 
views that can be brought to the processes to solve that problem would be 
useful. 
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Mr. Sharpe: Perhaps*‘I can just follow up on that; lawyers like to 
have the last word, if they can: 


Madam Chairman: I know the feeling. 
Mr. Bell: There are a lot of us in the room. Be careful. 


Mr. Sharpe: I just want to reiterate. I know there is bound to bea 
sentiment that difficulty in putting together a regulation should not be good 
cause for not having it. I see our position, I suppose, as perhaps a bit 
different than that. 


I talked in the general submission about looking at children as a class 
and how children are recognized by society as being a disadvantaged class that 
requires special treatment. I think it was that notion that made it clear that 
there had to be some provision or some entitlement based on age. I am sure 
there are cases of hardship for adults, but the notion that the Ombudsman 
should dictate policy to the government as to the scope of its legislative 
schemes through its own mechanisms I do not think is proper. 

If, indeed, this committee were to conclude that there was improper 
discrimination, which I do not personally feel, or that there was a charter 
‘problem with the existing regulation, there may well be scope to make the 
recommendations that are desired. But if those arguments are not supported, 
while we might all agree it is a good idea to have some provision for 
accompaniment for adults, I believe that is ultimately a policy decision for 
the government. 


If you look at it another way, if the government could not put forward 
these types of benefits without having to cast them to everyone, surely that 
would severely impair the development of excellent programs for those who are 
most in need. There are a number of reasons I just do not believe that at the 
present time one can say the regulation is improper. 


Madam Chairman: If the committee wishes, closing questions. I think 
the first on my list from before lunch was Mr. Campbell. 


Mr. Campbell: I guess the reason for getting into this business was 
the requirement where the municipal welfare systems, for example, were getting 
unduly burdened with a number of costs they felt were medically oriented and 
not social services oriented. To some, that might be a small difference, but 
the thing is that it led to a number of municipalities, including my own, 
making strong representation to the governments; I use the term "governments" 
advisedly because both governments were advised of this problem for quite some 
period of time. 


I would like to ask a few questions based on some of the background that 
got into it and clarify some of the points that were made. At any time, in any 
way, shape or form, did the Ministry of Health offer accompanying grants to 
people for medical purposes? 


Mr. LeNeveu: Beyond the existing policy? 
Mr. Campbell: No. In this scope—I will address the other parts 
later—-did the ministry at any time allow accompanying grants for people over 


the age of 18 going to medical services? 


Mr. LeNeveu: This is a partial answer to your question. There has 
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been a circumstance under the ambulance services program where a patient was 
in hospital and there has been what is called an in-hospital transfer from 
northern Ontario, say, to southern Ontario. If the patient were to be 
transferred, let's say, from Sturgeon Falls to Toronto as an example, if the 
patient's condition was such, the air ambulance system would be used to 
transfer that patient. 
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There could be a circumstance where the patient could not be treated in 
the Sturgeon Falls hospital and had been admitted as an in-patient. Under the 
existing legislation, interinstitutional transfers are paid for by the 
government, but it may not be necessary that the patient be transferred by air 
ambulance. The condition might be very severe, requiring very delicate 
surgery, but prior to the surgery the person could travel. That was an 
interinstitutional transfer and fell under that policy of hospitals, and 
therefore in those circumstances, the cost of the trip down to Toronto would 
have been paid for. 


Mr. Campbell: Under the present air ambulance system, -for example, 
if an infant were ill and the mother flew in the air ambulance with the infant 
child, that would be covered. 


Mr. LeNeveu: That is correct. The mother would not be charged. Also, 
there is a policy, which is an elective policy and is a matter of chance, that 
if the plane were returning to the north and a patient was being discharged, 
perhaps back to a nursing home, the plane might be used to provide that trip 
back, having made another patient delivery to southern Ontario, say to 
Toronto. Those are not matters of policy. In those circumstances, they are, I 
guess, a matter of convenience. The plane is there and it might as well be 
used because otherwise it will fly back empty. 


Mr. Campbell: OK. I want to stay out of the area of the air 
ambulance, because I think that is probably a more specific case. 


Mr. LeNeveu: That is more difficult. 


Mr. Campbell: To clarify, though, when you mentioned the costs 
picked up, would those costs cover only the patient, or an attendant, someone 
to be with that patient over the age of 18? 


Mr. LeNeveu: Normally when there is an interinstitutional transfer, 
the institution discharging the patient may well decide to have a 
nurse—-usually a nurse, but it could be a doctor—travel with that patient. 
That cost becomes a cost of the hospital making the transfer. Ultimately, it 
becomes a cost to the government of Ontario in the sense that the government 
finances the hospital's budget. Ultimately, through the global budget, the 
airplane ticket would have to be paid for by the hospital, and therefore, it 
would be financed, in a sense, by provincial moneys. 


Mr. Campbell: But to your knowledge, there has been no civilian or 
nonmedical accompaniment covered by your ministry. 


Mr. LeNeveu: To my knowledge, yes. 
Mr. Campbell: On page 2, about the patient who was dealt with who 


had open-heart surgery in the McMaster centre in Hamilton, the patient was 
transferred from, I believe, Thunder Bay to Hamilton. Your ministry, under the 
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program, transferred that patient. I assume the patient's travel costs were 
covered but not the attendant's in that case. 


Mr. LeNeveu: I would distinguish between the ministry transferring 
the patient— 


Mr. Campbell: OK, I see what you are getting at. 


Mr. LeNeveu: The physician may have recommended that the patient 
required surgery. In the circumstance, it would be bypass surgery. The patient 
would have therefore been referred to a surgeon in Hamilton, the surgery would 
have been done, the patient would have returned to his or her community, and 
at that point in time, a travel grant application would have been completed 
and forwarded to the Ministry of Health. The point in time when the Ministry 
of Health would become aware of the circumstance might well be four, five, 
six, eight or nine weeks after the surgical procedure took place. In a sense, 
we partially reimbursed the family for the costs involved, but we were not 
involved in the transfer of the patient. 


Mr. Campbell: I guess the point of my question is that the decision 
was made by the doctor to refer to Hamilton rather than to, say, Sudbury 
Memorial Hospital, for the same procedure that has been done for some 20 
years. The doctor made that decision and you went along with the decision of 
the doctor. 


Mr. LeNeveu: Yes. We have worked very carefully to try to encourage 
referring physicians to use the facilities that are closest to the centre the 
patient lives in, where appropriate care can be provided. I agree that there 
could be triple—bypass surgery provided in Sudbury; I think that is what you 
are suggesting. There may be a series of circumstances as to why that was not 
the appropriate setting. Partially, it may be a waiting list; there could a 
number of problems. 


In addressing that particular problem, the government has attempted to 
encourage and foster a growing climate of exchange between the general 
practitioners in northern Ontario and the specialists in northern Ontario. 
There is a problem of communication in northern Ontario, as we all know, 
because you could have a group of GPs in the Kapuskasing area who may have 
very little exposure to the practising specialists in, say, Sudbury. 


The best way for that to be improved is by having the specialists travel 
out. There have been a number of programs put in place in northern Ontario to 
achieve that very end, because it does two things. The northern travel grant 
program is very successful, but if you are talking about, say, ophthalmology 
services, it would be much more practical and much more sensible, in terms of 
normal office care, if you could encourage the ophthalmologist to visit 
Kapuskasing, coming perhaps out of Sudbury, and perhaps see seven or eight or 
nine patients, than to have seven, eight or nine patients take a plane in the 
cold of winter to go down to Sudbury to have a basic eye examination that only 
an ophthalmologist can provide. 


The other benefit that flows from that exchange is that the general 
practitioners will become familiar with the ophthalmologist who may be in 
Sudbury, because the general practitioners may be aware only of some of the 
practitioners back in Toronto whom they knew from their school days or 
whatever; collegial links are long-standing in the medical profession. 
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The cross—fertilization is a very good thing, and from a taxpayers' 
point of view, it probably also saves money. From the practitioners' point of 
view, a better linkage is developed and the skills become better known by the 
GPs across northern Ontario, out of the major centres; and, obviously, the 
patients are put in the position that they do not have to travel for the 
necessary care. I am talking about office care as distinct from surgical care. 
They may well have to travel for the surgical procedure if a surgical ' 
procedure is required. 


Mr. Campbell: OK, but going back to my original question, I 
appreciate your answer, but it is ultimately the doctor's decision to refer 
that person to him rather than Sudbury or any other community: Winnipeg or 
Thunder Bay or Sault Ste. Marie. 


Mr. LeNeveu: Yes. 


Mr. Campbell: So you are saying it is appropriate for the doctor to 
make a medical decision based on his knowledge of where he thinks the program 
can do the best good, in a medical term, in a hospital setting in a community 
outside of the home community, but it is not appropriate for a doctor to make 
a decision that somebody needs some mental, emotional or other help, having 
somebody in with that person to help him through it? Is that basically your 
ministry's position? 


Mr. LeNeveu: The ministry is of the view that—and I touched on this 
in my earlier remarks—the involvement of the GPs in the program in northern 
Ontario has been very, very helpful and very supportive. The decision to 
transfer a patient for specialist care or to pick the hospital setting is also 
a key consideration, but to make decisions as to whether the patient on the 
way down may require accompaniment, or in turn may or may not require 
accompaniment on his way back, provides a lot of discretion into the program. 
The government has been of the view that to make it the physician's 
responsibility would add complexities in terms of unevenness of 
administration. At the moment, the view is-that the way the program is 
designed is the appropriate way of structuring it, to divide because of the 
special requirements associated with those persons 17 and under. 


But I agree with you that there would be circumstances where the doctor 
could exercise that discretion. That would expand the program in a policy 
sense. That is a feature that has been under consideration, but there are a 
lot of complexities in that sense. 


Mr. Campbell: Yes. 
Mr. McLean: They cannot do that now? 


Mr. LeNeveu: The program as it is now designed does not provide that 
feature. 


Madam Chairman: Do you have another question, Mr. Campbell? 


Mr. Campbell: Yes. I have a couple more, if I may. There are a 
couple of issues here that I think bear some exploration. 


I would like to turn now to the municipal system of remuneration to 
those people who are on a social assistance allowance and who would require 
some assistance. Does your ministry have any figures that show that you would 
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reimburse a municipality for such services if the person qualified under the 
present conditions and under the present standards? 


Mr. LeNeveu: This is not an area that I am knowledgeable in, but if 
a patient were to receive assistance from a municipality through general 
welfare assistance, there is a cost sharing. My recollection, and I could well 
be wrong on this, is that the cost sharing is 15 or 25 per cent by the 
municipality, the residual being paid either by the province or the federal 
government through the Canada assistance plan. I am not sure of what the 
percentage sharing is. I think it may vary. 


There may be further assistance for small municipalities in northern 
areas, but I am not sure if that is a feature of that arrangement or not. But 
the primary portion of the cost of that assistance is borne by both the 
province and the federal government. 


Mr. Campbell: Yes, but in this case where the municipality is under 
the.CAP agreement with the federal government, you pay 40, the federal 
government pays 40 and the municipality usually pays 20? 


Mr. LeNeveu: I am not sure. I think it is something like that. 


Mr. Campbell: Maybe it has changed. I have not been there for years. 
In any event, some of that money does, in fact, go back to the municipality 
rather than the individual. That grant goes back to the municipality. 


Mr. LeNeveu: The mathematics of the administration I am not familiar 
with, but I presume there are annual payments by the Ministry of Community and 
Social Services based on persons on general welfare assistance, special 
payments that fall in the category you are describing. 


There is a billing by the municipality of its expenses to Ontario anda 
reimbursement by the province if it is 80 per cent. If it is 80 per cent, the 
province would pay the 80 per cent to the municipality and then in turn recoup 
from the federal government the 40, if the mathematics are correct. 


Mr. Campbell: In any case, though, it is mainly in this situation. 
What I am really after is the amount of funds that would fall into that 
category out of the $10 million you provide for this program rather than 
individuals. 


Mr. LeNeveu: I cannot. answer that. It would be a very low 
proportion. As I have mentioned in my earlier remarks, there is a provision 
whereby moneys can be advanced by the province and then in turn, under special 
features, the municipality can apply directly to the Ministry of Health. That 
is a very small proportion of the total $10 million. I am sorry, we could get 
the figures for this committee, but I do not have them. 


Mr. Campbell: No, that is fine. 

Ms. Bryden: I just really have one question that bothers me, that 
is, the northern health travel grant program is not technically part of the 
Ontario health insurance plan. Is that correct? 


Mr. LeNeveu: That is correct. 


Ms. Bryden: But it is so closely allied to it that when a grant is 
made the actual cheque comes from OHIP. Is that also correct? 
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Mr. LeNeveu: The cheque is prepared using the OHIP administration. 
Technically, it is not paid out of the Health Insurance Act. But the 
administration of the program is carried out by the staff associated with 
OHIP. That is correct. 


Ms. Bryden: But it is a program designed to equalize access to OHIP. 
As we all know, the principle of OHIP is that medical services are available 
to the entire population under the OHIP system of premium payments and 
entitlement. Practically the whole population is covered or almost all are. It 
is a principle of OHIP that everybody pays the same for the same service or 
all get the same service without any charge against them. 


Is there any OHIP service where there is discrimination on the grounds 
of age in the granting of service? Is there any OHIP service that is not 
available to the general population covered by OHIP, where there is an age 
distinction in the kind of service given. 


Mr. LeNeveu: Under the Health Insurance Act, the benefits are not 
restricted by age, although I suppose—and I am sure this is not the intent of 
your question—there are certain surgical procedures that go with age or go 
with sex. The benefits are universal. However, the decision“as to whether the 
service should be rendered is basically, in most instances, a medical decision 
by the physician with the patient as to its medical necessity. Assuming it 
meets the criterion of medical necessity and is an insured benefit, it would 
be paid for under the Health Insurance Act. 


Ms. Bryden: So really this program was put into effect, it seems to 
me, to equalize access to OHIP services. Therefore, to provide the grants only 
to people under 18 seems to me to be denying one of the principles of OHIP. If 
we are trying to equalize access to OHIP by this program, then we are 
nullifying the objective of the program. For a long time, it has certainly 
been talked about, as to how to overcome this distance gap and this extra cost 
to people in northern and remote regions. Is this not a strong argument for 
eliminating the age discrimination and leaving the regulations to set the 
criteria under which the service would be rendered when a doctor or a hospital 
decides that the patient requires this kind of accompaniment service? 


Mr. LeNeveu: I suppose I would answer the question this way. 
Technically, travel is not an insured benefit under the health insurance plan 
anywhere in Canada. However, there is a recognition, as you pointed out, that 
some patients may have to travel a greater distance to receive medically 
necessary services. To that degree, special programs have been designed to try 
to overcome that problem. The ambulance service system and the air transport 
system is an example of trying to respond to that question of accessibility. 
Again, it is involved in actual transporting of the individual, not in 
providing a medically necessary service. There is a distinction. 


Obviously, this program also was designed to provide every person in 
northern Ontario with the opportunity to have his own travel paid for. It had 
one additional feature, that there would be a payment for a person not 
involved in receiving medical services but accompanying that patient, which is 
an additional one step further removed from the provision of a medically 
necessary insured service. 


I agree with the thrust of your question. Obviously, to the degree that 
the argument is as to whether it becomes discriminatory, I suppose in a sense 
it does. Mr. Sharpe tried to deal with that. In societal terms, there is a 
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class of persons who has special circumstances. There is a requirement for 
that group as a class to have medical consent. As a class, they would probably 
virtually always require accompaniment. As a class, because of age 
particularly, there may be a lot of emotional reasons—which is where you 
start to cross the line—why they should have this additional feature, and the 
government has added that feature through the travel grant program of 
supporting persons in the north who have to travel with this added support. 


Again, with each step you are moving further from the provision of 
health care services as provided for in the Canada Health Act. 


Ms. Bryden: So it is a question of where the Ministry of Health's 
mandate ends and where something else begins, either the private pocket of the 
patient or welfare. I very much doubt if most welfare programs provide extra 
payments of this sort for medical travel. Usually, people just do not travel 
if they are on welfare because they are not authorized to make that kind of 
major outlay. 


It seems to me that if we really do not want to nullify OHIP for people 
living at distances, we have to have a program like this. I am very glad it 
was put in, but it has to be a complete program for the entire population. 
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Mr. Tatham: I have two questions, one to the Ombudsman. You talked 
about, was it six in 5,000 that you had problems with? 


Ms. Morrison: The six in 5,000 figure was the number of cases this 
committee might hear compared to the number of jurisdictional investigations 
we do a year. 


Mr. Tatham: Just a general question. Is there much foot—dragging on 
the part of government departments not giving information, or do you have to 
go out and give a crowbar effect to get the information out of them? 


Ms. Morrison: On the whole, we get very good co-operation from the 
ministries. I think our concern and the concern I have expressed this morning 
has been, if ministries knew that they did not have to provide us with 
information, that they could wait until they came to this committee, you would 
see a lot more cases here. When this came up in the committee at the last 
hearings, it was with ministries that had never appeared before this committee 
and they did not realize the process. We cannot say that of the Ministry of 
Health, which has appeared before this committee on a number of occasions. 


I think what we are trying to stress is that very few cases now come to 
this committee—six in 5,000 come to this committee---because we get good 
co-operation from the ministries. What I would not like to see is a situation 
in which many more cases had to come to this committee because we could not 
pry information out of ministries. 


Mr. Tatham: On a scale of one to 10, where does the Ministry of 
Health rate? 


Ms. Morrison: These are very brief responses compared to what we 
usually get from the ministry. 
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Mr. LeNeveu: I am not sure, in fairness, that any additional 
information that was provided today is anything but useful background 
information. I am not sure there has been anything added to date that is 
substantive to the case. 


Madam Chairman: I would agree that it is not substantive. Perhaps : 
Ms. Morrison was trying to explain the apoplexy that was going on among some ; 
of the members, the chairman and herself, just because of our concern that new 
information would come forward, and for those who are substituting today, they 
may-not understand the basis for that. Perhaps you just expanded on some 
things you have raised previously. You could have done so in a letter maybe, 
but I think we agree that substantive issues have not come forward. 


Mr. Tatham: This is a general question again. If you started from 
scratch, what changes would you make in the rules to provide funds for people 
accompanying patients, if you wanted to start right from ground zero? 


Mr. LeNeveu: The ministry has indicated in its correspondence that 
the program in a sense is still evolving. I am sure over the years the program 
will change from the way it stands today. It is changing for a number of 
reasons which we have tried to touch on today. a 


The understanding and utilization by practitioners in the north is a 
changing phenomenon. As that changes, I am sure the way the program is 
designed will change. The policies with regard to which providers can 
authorize trips to specialists have been expanded. It started with doctors and 
was expanded to include dentists and other practitioner groups. That is an 
added feature which has strengthened the program. 


To anticipate what might become the policy with regard to accompaniment 
is a matter still under consideration by the ministry. The first decision of 
providing accompaniment grants for those persons 17 and under is working out 
very well. The problems that are associated with expanding the program and 
getting into the areas of discretion are complex. There may be solutions to 
them, such as the question of trying to decide by disease category that the 
patient is in or out. 


There has been reference to the blind. There are degrees of blindness 
and degrees of capabilities. Some of those people are quite capable. 
Alzheimer's disease is a disease that may take seven, eight or nine years. 
Obviously, you are capable of travelling, fortunately, for some period of 
time, but unfortunately thus far, in terms of our medical knowledge, it is a 
situation that does tend to deteriorate over time, but that does not happen 
quickly. 


Obviously, the question over a decade is when does the patient cross the 
line, even if the patient has Alzheimer's, as to when the patient does or does 
not require accompaniment. Those are very difficult problems. Fortunately, as 
the remarks indicated, there are other mechanisms that are in the communities, 
the northern communities particularly, that do support through municipal 
grants some assistance. 


We are still studying that question, whether we would redesign that 
feature a different way, but thus far the policy of the government has not 
changed. There have been a number of features of the initial design of the 
program that have changed, in terms of authorizing practitioners. 
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As I indicated earlier, we are also getting a response from the health 
professionals in the north. There is growing dialogue. From that process, I am 
sure they will make some suggestions as to how procedures and the scope of the 
program might be changed. But that is a question of anticipation of .government 
policy change. 


mr. Tatham: If we opened it up and said, "OK, there are no rules. 
Everybody can have somebody go along with them," what do you think would take 
place? 


Mr. LeNeveu: I suppose there would be indications of abuse. It is a 
very expensive program, $10 million. You might well find people who were 
travelling for other purposes applying for the grant, where the patient in 
fact did not require, nor really perhaps want, an accompaniment. That would, 
in my own judgement, cause a problem because there would be stories of abuse 
of the program, that somebody came down, just to cite an example, from Timmins 
and the accompanying person was really going to see the Blue Jays—win, we 
hope. That would go back and be common knowledge. Once that sort of thing 
starts to happen, other people will say, "Well, gee whiz, why shouldn't I be 
able to do the same thing?" That is the difficult portion of it. 


Also, to the degree that might start to happen, the willingness of the 
medical profession—if they were the persons who were exercising their 
authority or discretion, that feature of the program would start to spin apart 
because of the pressure. I can visualize in my mind: "Well, Dr. Jones 
authorized that trip, and it was pretty questionable. Everybody knows that. 
Why won't you do that for me, Dr. Smith?" It would put a lot of pressure on 
him, as an individual practitioner, to perhaps shade his judgement as to 
whether there was or was not medical necessity. The cost of that, from the 
taxpayers' point of view, is potentially relatively high, because the grant 
can vary from $125 to $350. 


This is a very conjectural area. I feel uncomfortable trying to respond 
to your question because it is hard to anticipate whether that would happen, 
to what degree it would happen or how it would happen. But eventually, in 
time, there would be examples of some abuse, no question. 


Mr. Pollock: We have talked quite often about people travelling from 
the north down to the south and yet we recognize there are some excellent 
medical facilities in the north. Do you see this travel grant having a 
negative effect on any of the medical facilities in the north? 


Mr. LeNeveu: I had indicated earlier that in the design of the 
program the Ministry of Health did visit the five major northern communities: 
Thunder Bay, Timmins, Sudbury, Sault Ste. Marie and North Bay. The intent of 
that trip was particularly to meet with the specialists and hear their views, 
because they had expressed a very strong concern that the taxpayers’ money 
would be used to bypass their growing centres of excellence. 


My personal exposure is indirect. Since the program has started, I have 
not seen any great degree of correspondence from specialists stating that the 
program in fact is being abused, although, the example was raised that there 
may well be trips where the patient could have gone to community A but went to 
Toronto. That is a possibility, that there was a capacity to deal with the 
problem in, say, Sudbury. 
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I do not think that is a major problem. It is probably too early, but 
over three or four more years of experience, and this is a personal 
observation, one would be able to assess that there seems to be a greater 
number of trips coming out of the Tri-town area, which has a population of 
10,000, in comparison to Elliot Lake, which has a population of 10,000, and 
one might see that it might require some special consideration-—I do not want. 
to use the word “audit"—in an assessment way. i 


My own view is that the most successful way of doing it is that the 
Sudbury specialist services, and this is a key feature, which can be a 
problem—the specialists in northern Ontario are hard pressed. The case load 
on them is very significant at the present time, but the number of specialists 
in northern Ontario is growing and, therefore, there may be an opportunity to 
improve the links between Tri-—town and Sudbury by a dialogue between the 
practitioners. 
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In the final analysis, in most instances, it is the general 
practitioner, in concert with the patient, who probably gives some alternative 
suggestions to the patient and in a sense perhaps—I do not want use as strong 
a word as "directs"—suggests a course of proceeding which the patient may 
well follow. Therefore, the GPs over time can become more familiar with the 
strengthening services in northern Ontario. 


That is an evolving situation and in time that will save the taxpayers 
money too, because less people will come to the south and more people will go 
to the north. In turn, with the growing supply of specialists in this 
province, I think we are going to see increasing willingness of specialists to 
locate in the northern territories. Over four or five years, this process of 
back and forth will strengthen the program and perhaps reduce the use of the 
program in financial terms. 


Mr. Pollock: One of the cases before us was a hip replacement. Are 
there not facilities in the north which could do hip replacements? That is 
very commonplace, I thought, in this day and age. 


Mr. LeNeveu: I cannot comment on the circumstances surrounding it. 
Mr. Pollock: This might be a special case. 


Mr. LeNeveu: In most instances, hip replacement would be done in 
teaching centres, but there is no question that the capacity is expanding to 
do the more complex procedures in the north. 


Mr. Mackenzie: Just two or three things that continue to bother me a 
little: Do you really feel there would be any problem with doctors or general 
practitioners in terms of making a recommendation that there was a real need 
for somebody to accompany a patient, whether the patient were over 18 or not? 
Obviously, we had one such recommendation in one of these cases before us, 
very specific from the doctor; I have difficulty in thinking that a medical 
person is going to have some difficulty in making that kind of recommendation 
if he feels there is a need for it. 


Mr. LeNeveu: If you are asking if a doctor could make a 
recommendation, I would think yes. Obviously, a doctor could make that 
recommendation. 
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Mr. Mackenzie: Do you have any feeling that they might be reticent 
about taking on that responsibility? 


Mr. LeNeveu: I tried to indicate that there has been a concern that 
the burden placed on physicians is something that has to be carefully 
monitored. There are burdens of several sorts: whether there is or is not the 
need for a medical referral and the appropriate place for that referral to be 
sent. This would be an ancillary feature: whether the patient does or does not 
require accompaniment. That in turn subdivides: Will he require accompaniment 
on the way down, on the way back or both? There are a lot of complexities in 
that type of discretion. 


If you are asking if a physician could make a recommendation, obviously 
he could. 


Mr. Mackenzie: I guess I was going a little further than that. Do 
you really think he would have reservations about it? 


Mr. LeNeveu: Some might, some might not. I tried to indicate 
examples earlier of where the problem would come. If there is a sense that the 
program is becoming lax, the pressures from individuals may well mount on the 
physicians. In the very small communities, there might be two or three GPs in 
northern Ontario. In the northern communities, there is probably a stronger 
collegial linkage between the physicians and the residents in that community. 


Mr. Sharpe: At the risk of being censured by the committee for 
attempting to be counsel to a committee member, at the lunch break Dr. 
Henderson, as a physician, expressed the opinion that physicians would be 
quite reticent and that he felt it was an improper and unfair burden to put on 
them. Again, I am limited in how far I can go in representing his views. 
Certainly, those physicians with whom I have spoken see this as quite an 
onerous burden and one that would not be welcome. 


Mr. Mackenzie: If I can go back for a minute to the over~18/under~-18 
argument, I have some difficulty with stressing the fact that we are all 
interested in protecting younger people or being aware of the vulnerability of 
younger people. Surely you recognize that there probably can be any number of 
cases made where an over-18 is going to be in more need, in terms of specific 
emergencies and health situations, of accompaniment than an under-18. 


It could be the example that has been used here of somebody who does not 
have a mental age anywhere near 18. It could be any number of serious sudden 
illnesses, somebody not knowing whether he is going to live through an 
operation or something. I can think of cases that have come into my own 
constituency office where the need of an older person would be a lot more than 
that of a younger person. 


I can use my own situation. I went to sea when I was 15. Some people say 
I have been there ever since, but let me tell you, the idea of somebody having 
to travel with me when I was 16, 17 or 18, when I had been almost totally 
around the world, was, to me, just ludicrous. But I know people who have been 
into my office who really would need the assistance. 


The point I am trying to make is, can you not make as good a case for 
the over—18s as you can for the under-18s in terms of their need and whether 
it is going to help them in some situations? 
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Mr. LeNeveu: I would not disagree that there are some circumstances 
where a person over 18 might require accompaniment. 


Mr. Mackenzie: The other final point that bothered me just a little 
bit in your summing up was the comment that indicated that it would be 
inappropriate for the Ombudsman to be—I do not think the word you used was 
"“dictating"—but outlining to the ministry what its policy should be; that is” 
the minister's role. 


It seems to me that the Ombudsman is really the court of last appeal in 
cases like this. He certainly would not be doing his job, in my opinion, if 
upon his investigation, fairly thorough and based on the evidence before him, 
he did not make recommendations, even if those recommendations should suggest 
a change in government policy. It seems to me that is an obvious role of the 
Ombudsman, and not to have that right really puts at risk the entire idea of 
the Ombudsman. I just got the impression that surely the Ombudsman should not 
be dictating government policy. 


Mr. LeNeveu: I am not sure that I made the remarks, but I hear what 
you are saying. 


Madam Chairman: Any further questions? 
Mr. Bell: Just a couple. 


If the companion travel grant program, in the hypothetical world, were 
expanded, would it be better to make it available to those to be accompanied 
based on medical need, rather than throw it out to the world and make it 
available to everybody? 


Mr. LeNeveu: That is a difficult judgement call to make and begs a 
policy question. There has been argument, implicit in these cases, of 
financial need. I can visualize again, if you want to analogize, a very 
wealthy person who has a significant medical need for accompaniment and 
another circumstance where the medical need may be relatively marginal but the 
financial need is greater. That is an either/or question and it is a pretty 
hard one. 


Mr. Bell: That is a fair answer. Then in the hypothetical there 
would be at least two criteria to be included in the expanded program, medical 
and/or financial. 


Mr. LeNeveu: Those are the two policy aspects of the question, and 
that is again a matter of policy. 


Mr. Bell: Right. I think you and I can both agree that in terms of 
financial, it would certainly be unfair to ask the medical profession to make 
that determination. It would be unfair to give the responsibility to the 
medical profession to determine a patient's financial need for entitlement to 
the program. 


Mr. LeNeveu: I am not sure that they would accept it. Again, it isa 
very difficult issue. 


Mr. Bell: And I do not think they should have it. That would have to 
fall on somebody else's shoulders. Correct? 
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Mr. LeNeveu: Again, you are getting into conjecture. If the program 
were designed and financed by me— 


Mr. Bell: No. This is all in the hypothetical, but in the 
hypothetical we are not going to give that to the medical or any other health © 
care professional. 


Mr. LeNeveu: Implicit in the general welfare assistance system, in 
the delegation to municipalities, the very fact that it has been delegated out 
to municipalities is to deal with that problem, and family benefits, as I 
understand it, are administered by the province and general welfare assistance 
is administered locally because of the discretion element, the timeliness and 
so forth. Family benefits tend to deal witha long-term welfare situation, 
whereas general welfare assistance is generally designed to deal with the 
short—term circumstances. 


Mr. Bell: Then in so far as the medical need is concerned, can you 
think of any group better suited than the medical profession to determine that? 


Mr. LeNeveu: No. 


Mr. Bell: We may have some debate from a number of quarters. I am 
not sure whether Mr. Sharpe was acting as counsel to a member of the committee 
or was acting as a witness, but I guess we could all determine at some time 
whether the medical profession is already making those types of judgements; 
for example, when patients from northern regions travel to a hospital in 
Toronto, whether they are already telling the patient, "You need to travel 
with somebody." 


I think you have already answered that you did not think it wauld be 
appropriate for health care institutions to be involved in any decision-making 
as to medical need. Did you tell us that earlier this morning? 


Mr. LeNeveu: I think I was trying to answer the question of whether 
the hospitals could make that decision. I was trying to indicate that many of 
the trips that are part of the program are to the specialist in his office and 
the institutions are not involved in all these decisions. Obviously, on the 
other aspects of that, even if you were to place the responsibility with an 
institution, an institution is a group of people, and the medical staff, the 
hospital administration and so forth would become involved in the issue. But 
the design of the program precluded going that route, because it would be 
administered by the Ontario health insurance plan and it would have a broader 
scope than just institutional trips. 


Mr. Bell: Last question: are you aware or is the ministry aware of 
any specific opposition or resistance on the part of the medical profession to 
being involved in the exercise of any such discretion if the program should be 
expanded in this way? 


Mr. LeNeveu: I am not sure you can give a general answer to that 
question. The medical profession is a group of individuals. I do know that 
during the design period there were a whole host of concerns in terms of how 
the program should be designed to involve the medical profession; obviously, 
they would play a key role in any changes in the program. But I do not think I 
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can give an answer and say that the medical profession view is this or that 
because I do not think there is such a view. 


Mr. Bell: All right; that is a fair answer. Those are my questions, 
Madam Chairman. 


Madam Chairman: I think it is appropriate that we wind up as quickly 
as possible now and go into decisions, so do keep your questions to the point; 
I would appreciate it. I would like this to wrap up in about five minutes. 


I would like DOr. Henderson to have an opportunity to make a comment at 
this point, because some things have been said on which he may have a special 
perspective. Mr. Campbell is on the list. I have no others on the list at this 
time. As I say, please keep in mind that we would like to go into the 
decision-making process. 


Mr. Henderson: Madam Chairman, it is a slightly different question 
than that, but it will be very brief if you think it is appropriate to allow 
ae 


Since we seem to have got into this question of alterriative ways of 
gating the entitlement, I simply want to ask, so that it will be in the 
record, whether any consideration has been given to involving the local health 
unit in that kind of decision, under the supervision of the medical officer of 
health, but presumably a person in the health unit other than that individual 
who would have overall responsibility for making those kinds of judgements. 


Mr. LeNeveu: The local health units and the district health councils 
in the north both have played a pretty key role in the evolution of the 
program to date, including the period leading up to its inception. There are 
advisory groups in the north, and we are trying to foster and strengthen this 
mechanism where you have co-operation between the hospitals, the general 
practitioners, the specialists, the local health unit and the district health 
council to refine the program features. One of the issues that is being 
discussed is the very issue before this committee, whether the program should 
be restructured and how it should be restructured. 


Mr. Henderson: I am talking about the decision about a particular 
case. 


Mr. LeNeveu: If you are suggesting that the local health unit would 
assess the case— 


Mr. Henderson: Assess the need for OHIP funding of the companion. 


Mr. LeNeveu: Well, there was an earlier remark. I guess I see a 
problem in the local health unit. I am not sure they would be in a position to 
assess the medical condition of the patient. First of all, they may not even 
be geographically situated to do that very thing. The distances are very vast. 
If you have a patient in Moosonee, as an example, it would be very difficult 
because there is no local health unit in Moosonee. If the issue became 
financial capacity, then that would probably also be outside their 
jurisdiction. 


I see them playing a useful role in the dialogue as to what are the 
problems in the program and how they can best be addressed, because also, in 
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northern Ontario, sameness of approach in all parts of northern Ontario to 
solve health care problems does not necessarily work either. 


Mr. Henderson: I was just thinking that if what we are talking about 
is some kind of balancing of medical need with economic need, my personal view 
is that the family doctor is not the person to do that. I just wondered 
whether any consideration had been given to the health unit, because maybe it 
could be argued to be the appropriate body to be doing that. 


Mr. LeNeveu: I do not think that is being pursued in depth, whether 
they could do the medical assessment. We certainly looked at the question of 
what role OHIP could play, but we saw that being very difficult. 


Mr. Henderson: They would not do the medical assessment; they would 
take the doctor's medical assessment and some sort of assessment of economic 
need and then would put it together and make a decision or recommendation. 


Mr. LeNeveu: Yes. 


Mr. Campbell: It must be catching. Our counsel was looking for his 
question. I had one more, and I do have it now. af 


Mr. Bell: Wait until the end of the day. 


Mr. Campbell: Have you done any studies, or are you aware of any 
differing lengths of stay for those people on this program, for those people 
who might be, let's say, native Hamiltonians and those from the north who may 
have different lengths of stay in your hospitals because of lack of family 
support and the doctor perhaps not letting them go? ) 


Mr. LeNeveu: I am not aware of any study of that sort, and I am not 
sure that in fact that type of study could be mounted to come to substantive 
conclusions. One of the problems that we face and that everybody is aware of 
in the health care system is that people come into the hospitals, and in 
particular the teaching hospitals, where, after the procedure is carried out, 
there is a requirement to transfer, perhaps back to another institution. That 
is a significant and continuing problem in the health care system. I think if 
we were to look into the statistics, we would find that often will be the 
problem, where you can discharge the patient when the patient cannot be 
discharged back to the home and you need perhaps a chronic hospital setting or 
another community bed or a nursing home or whatever. Many times there are 
problems of that sort facing the health care system. 


Mr. Campbell: I just suggest that it may be something you would look 
at. 


Mr. LeNeveu: Yes, it would be worth while looking at it. 


Mr. Campbell: The only other comment I have is that one of the 
members of the committee made a comment about the poor not seeking medical 
help. I can assure the member that a former member of this Legislature 
contacted me when I was former chairman of social services in Sudbury. I would 
say about 50 per cent of the cases Mr. Martel presented to me were on medical 
travel and those kinds of medical problems that social services was picking up. 


I think that to say the municipalities are not involved—I suggest to 
you very strongly that northern Ontario municipalities are very strongly 
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involved in providing that appropriate travel and apPron Gani medical care 
where it is not available in the home community. 


Mr. Mackenzie: Clear evidence of a member doing his job. 
Mr. Campbell: Absolutely, and clear evidence the chairman was doing ~ 
his job too. 


Madam Chairman: Thank you very much. The committee will go in camera 
now for a decision. If it looks as though we are going to be in excess of 30 
minutes in making our decision. Then we will relay that on to you in the hall 
or wherever you choose. But please keep yourself available. We do not give an 
enormous amount of time to come back in, because we would like to press on 
with the second case after this decision is rendered. 


Also, I know the Ombudsman's office is here at our disposal for three 
weeks, but I recognize that it is 10 after three and that the case we will 
begin today may very well go into tomorrow; in fact, the probability is that 
it will. I hope you can make some arrangements so you can be here tomorrow 
morning as well, because we are running behind. Ten o'clock. OK? 


Mr. LeNeveu: The latest would be at 3:30? 


Madam Chairman: We will make our decision. As I say, if it looks as 
though it is going to be more than 30 minutes, we will relay that on to you. 


The committee continued in camera at 3:10 p.m. 
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Madam Chairman: I call the meeting out of in camera session, back 
into a public meeting. Would someone from the ministry please come forward? We 
love seeing your faces. 


I am sorry it took just a little bit longer, but the committee has come 
to a decision in the cases—let's get all these initials right—of Mr. K, Mr. 
and Mrs. L and Ms. M. 


Decisions for all three cases are the same. It is that the committee 
accept the recommendation of the Ombudsman that the ministry should amend 
Ontario regulation 596/85 in order to remove all age restrictions pertaining 
to the provision of companion travel grants under the northern health travel 
grant program. 


The committee reaffirmed conclusion 1 of the Ombudsman as set out in 
the 22(3) letter in each of the cases. The committee will be reserving its 
reasons and giving certain direction when it tables its report. It felt that 
today was perhaps an inappropriate time to rush through those, but the 
direction and the reasons will be tabled at that time. 


We thank you for coming before us on that particular case. Given that 
the time is late and we did have some discussion that some of our members have 
somewhere to go at 4:30 p.m. because we had anticipated finishing then, I 
really would like us to press ahead, starting with Mrs. J and the Ministry of 
Health today. We will look at 4:30 p.m. to adjourn or as close thereafter as 


possible. We will be resuming, if need be, tomorrow morning. I am sure we will 
be. 


Dr. Hill, do you have some opening comments on this one? 
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Dr. Hill: This is a complaint of Mrs. J. I have a very brief summary 
statement and then I will turn it over to our director of investigations. 


Mrs. J and her husband have one child, a son, who suffers from a 
seriously debilitating inherited disorder. He is blind, cannot sit unassisted, 
is severely mentally handicapped and will be unlikely to live to his teens. If 
Mr. and Mrs. J conceive another child together, the chances are one in four — 
that the child will suffer a similar fate. 


Having considered the options available, Mr. and Mrs. J. have selected 
artificial insemination as a method of choice to have their second child. 
Although the procedure relating to artificial insemination is an insured 
service, the sperm necessary for the procedure is not. Mrs. J has complained 
to me that the ministry's refusal to pay the cost of donor sperm 1's 
unreasonable, particularly given their family circumstances. 


Again, although I gave the ministry an opportunity to respond to my 
tentative conclusions and recommendations in this matter, the response I 
received did not cause me to change my views. I have therefore recommended 
that the ministry reconsider the schedule of benefits to include the cost of 
donor sperm as part of the artificial insemination procedure currently covered 
under that schedule. 


Given the cost that the public would be required to bear should persons 
_ like Mr. and Mrs. J conceive another child with a grave disability, it seems 
to me to be a matter not only of justice, but of reasonable financial 
allocation. 


I will turn the balance of my presentation over to Gail Morrison. 


Ms. Morrison: The documentation on this complaint is very much like 
the documentation we followed through in the last three complaints, so wr il 
not take you through it in the same detail, although I would be pleased to 
answer any questions once we have been through the discussion. ; 


I think probably the easiest thing for me to do is to state very briefly 
what the complaint is about and to draw your attention to a couple of the 
documents, particularly our 19(3), the ministry's response, our final report 
and the ministry's response. 


As Dr. Hill has said, this is a complaint by Mrs. J, who complains that 
the cost of donor sperm in an artificial insemination procedure is not 
covered. She and her husband both have a recessive gene for the Zellweger 
syndrome, which is a syndrome that caused their first child to have the 
disabilities Dr. Hill has just described. It is very unusual for a child who 
has this syndrome to live more than a few months. 


They looked at all the options open to them and discussed the options 
very carefully, with medical advice, and decided that their best option under 
the circumstances was artificial insemination. The chance that a child will be 
born with this particular syndrome in the general population is about one in 
30,000. That would be about the same chance of a child with this syndrome 
being born to Mrs. J should she have artificial insemination. If she and Mr. J 
have the child together, the chance is one in four that it will have this 
disability. 


The procedure for artificial insemination is an insured procedure under 
the Ontario health insurance plan; the cost of the donor sperm is not. insured. 
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For Mr. and Mrs. J to have this procedure, although the procedure itself would 
be paid, in an amount of about $25, the cost of the donor sperm, which could 
be anywhere from $100 to $200 or $300 per cycle for four or five cycles of 
artificial insemination, is, they feel, prohibitive. They complained to our 
office, and we set out the complaint in the usual notice of intention to 
investigate, which is found at page 9 of your material. 


Part of their decision is based on their choice of this particular 
method of having children rather than the other alternatives available to 
them. One of the alternatives that is available, of course, is to conceive a 
child, then to monitor the pregnancy carefully and, if it turns out that there 
seem to be abnormalities, to have an abortion. Mrs. J is morally against that 
particular choice. The costs that are incurred in taking care of their present 
child and that would be incurred in taking care of another child with the same 
disability are also part of their concern. 


We sent the ministry our notice of intention to investigate on January 
16, 1987, and received the response from the ministry, which you see at page 
11, in March. The ministry's response sets out the fact that there is no 
provision under the Health Insurance Act or any program within the ministry to 
cover the cost of this donor sperm and states that it is not anticipated that 
this cost will be included as an insured benefit by the Ministry of Health. 
They note that OHIP pays the professional fees but does not cover the cost of 
semen in this case. 
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That one-page response was the first information we received in our 
investigation. We then went on, as outlined in our next letter, the 19(3) 
letter at pages 12 and 13, to get as much information as we could about the 
program, about the choices available to Mrs. J and about the reasons the cost 
was not covered by OHIP. 


A number of things came to light. One of them is the fact that some 
other kinds of programs are covered through the Ministry of Health, including 
an in vitro fertilization plan. This in vitro fertilization was referred to by 
your counsel yesterday as the point of this particular complaint. It is not. 
Mrs. J is not seeking that particular program. In that program, sperm and egg 
are united prior to implantation in the womb, and that kind of program is one 
which is not appropriate in this particular circumstance. 


Here we are not in a situation where we wish to have a child from two 
particular persons, Mr. and Mrs. J. Here the problem is that if they have the 
child together, the child has every chance of having this terrible disability. 
In this case, they wish an in vivo fertilization, that is, an artificial 
insemination in which donor sperm from someone other than Mr. J would be used 
in the process. It is the cost of that donor sperm which is not covered by the 
ministry's programs. 


On March 25, we sent our so-called 19(3) letter to the ministry, setting 
out what we had found out in our investigation and setting out the tentative 
conclusions and recommendations relating to Mrs. J's complaint. The possible 
conclusion was that the Ministry of Health's refusal to assist Mr. and Mrs. J 
with the cost of donor sperm was in accordance with legislation which might be 
unreasonable. We recommended, tentatively, that the Ministry of Health or OHIP 
amend the schedule of benefits to include the cost of donor sperm as part of 
the artificial insemination procedure currently covered under the schedule of 
benefits. 
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The ministry's response is set out on page 15. The ministry was also 
somewhat confused by our 19(3) letter and referred to an in vitro 
fertilization program, but the long and short of the letter on page 15 is that 
the cost would not be covered. 


We went on to reconsider the complaint and issue a final report. Pages - 
16, 17, 18 and 19 set out the letter to the ministry which covered the final 
report. Again, an explanation of the length of this letter with the various 
quotes from your committee is the same as that I gave you this morning; that 
is, the committee, at its last sittings, recommended that we make sure the 
ministry was aware of the consequences of a final report. We have adopted this 
covering letter as a way of making sure that before we come to this committee, 
everyone has an understanding of your process. The final report is set out at 
page 20. 


Again, the response from the ministry was very brief and contained no 
information upon which the Ombudsman felt he could change his tentative 
conclusions and recommendations. Therefore, on the basis of the information 
gathered in the investigation and the brief information provided by the 
ministry in response to our 19(3) letter, he finalized his conclusions and 
recommendations in this case. - 


He again concluded that the Ministry of Health's refusal to assist Mr. 
and Mrs. J with the cost of donor sperm was in accordance with legislation, 
the schedule of benefits enacted pursuant to the Health Insurance Act, which 
might be unreasonable, and recommended that the ministry reconsider the 
schedule to include the cost of donor sperm as part of the artificial 
insemination procedure currently covered under the schedule of benefits. 


Mr. Bell: Ms. Morrison, before you leave that, can I just focus on 
the conclusion at the top of page 22, the unreasonableness? 


Ms. Morrison: Sure. 


Mr. Bell: Is the reason for that conclusion found in the third last 
paragraph on page 21? 


Ms. Morrison: The third last paragraph? 


Mr. Bell: On page 21, where it starts, "In support ofstnisi.. 2 
Ms. Morrison: That is our reason in support of the conclusion, yes. 
Mr. Bell: Are there any other reasons? 


Ms. Morrison: I think the Ombudsman's position that the refusal is 
unreasonable or is in accordance with legislation that is unreasonable is 
really based upon the whole circumstance of this situation. I do not think it 
is only founded on the third paragraph from the bottom of page 21. 


Mr. Bell: Can you point the committee to any other place in the 
22(3) report that gives the reasons for that conclusion? 


Ms. Morrison: I think the general information about the circumstance 
in which this particular complainant finds herself is also part of the reason 
for the Ombudsman's conclusions and recommendations. 


Mr. Bell: Meaning, when you take the particular circumstance of this 
particular family, to charge them for the donor sperm is— 
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Mr. Bell: —unreasonable. In the recommendation, I ama little 
troubled with the language. You want the ministry to reconsider the schedule 
of benefits? 


Ms. Morrison: Yes. 


Mr. Bell: All right, but I take it you want them, as part of that 
reconsideration or after that reconsideration, to put the cost of donor sperm 
into the schedule? 


Ms. Morrison: That is right. 


Mr. Bell: There is no ambiguity on that. You are not just asking for 
a reconsideration of the schedule. You are asking for an inclusion? 


Ms. Morrison: That is right. We have run into problems before with 
the word "reconsider," as you may remember. 


Mr. Bell: Have these people, do you know, elected yet to take the 
treatment? 


Ms. Morrison: No. As far as I know, they are awaiting the outcome of 
this. 


Mr. Bell: There is no question of payment, retroactive or otherwise. 
All right. 


Ms. Morrison: Again, this is a very simple complaint. The report is 
probably the shortest that has ever come before this committee. I would 
certainly be pleased to answer any questions you have about it, but the very 
issue of it is, I think, set out in the report. 


I should just note that the process of artificial insemination is not 
one that I think we should be worrying about because of a kind of floodgate 
argument in terms of how many people are going to rush out to use this 
procedure. We have a circumstance here in which a family is in very difficult 
circumstances if they cannot take advantage of this particular procedure. 
There will be other people in this kind of circumstance, but it is not the 
kind of thing that you can see a lot of people rushing out to do for the pure 
sake of doing it. 

Certainly the ministry has not raised any question of a large cost 
involved in this. In fact, the in vitro program, which the ministry does fund, 
is a much costlier program than this, requiring laboratory facilities and 
other facilities which are much more costly than the facilities involved in 
artificial insemination. 


There has not been any question that that is too costly a program. I 
think the cost here has not been raised as a barrier. It is a matter here of 
the schedule of benefits providing for the procedure but not providing for the 
thing which makes the procedure work. 


Mr. Henderson: Could you simply say in a few words how a price is 
fixed? How much standardization is there in the pricing of donor sperm? I 
quess that is what I want to get at. How is the price fixed, and why the 
figure of $250 or whatever the figure is? 
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Ms. Morrison: It is not very standard, according to our information. 
It does vary, I am advised, from as much as $50 to maybe $250 for a particular 
cycle. 


1610 
Mr. Henderson: Is it done by labs? Who does it and how? 3 


Mrs. Meslin: Perhaps I can help you. There are a number of sperm 
banks in various hospitals where specialists have handled that. It also would 
depend, I think, on where the person is located, whether there is an 
availability or it has to be shipped, etc. 


Mr. Henderson: Does the hospital then price the sperm? I guess tt is 
largely a question of the time of various people who have been involved in the 
collection of the sperm. Does the hospital just set an arbitrary figure? How 
does that get arrived at? 


Madam Chairman: Maybe Mr. LeNeveu would be the more appropriate one 
to answer this specific question. 

Mr. LeNeveu: I am sensitive to the earlier remarks about background 
information, but this is a relatively complex field. It might be helpful to 
have Dr. Proud from the Ontario health insurance plan, the director of medical 
services, respond to the committee in a general way about that question, 
because it does get into the medical side of things. I do not want to be in 
violation in providing information, but I think it might be helpful to the 
committee to hear that. 


Mr. Bell: Specifically, where does that $250 per cycle come from? 


Mr. LeNeveu: There are a number of elements. When we get into tty © 
will touch on them briefly. It gets to be difficult. There is a fee now for 
the donor, in some instances, from private clinics, which raises a very major 
issue of public policy because there are not fees for donors of blood in this 
province. One of the components of that fee, which does vary from $50 to a 
higher figure, focuses on that issue. There is the question of whether it is 
fresh or frozen, which is quite complex and which I would like Dr. Proud to 
talk about, and the question of medical standards. If the committee would 
wish, at the appropriate time we might go into that area, just as background 
information. 


Madam Chairman: Dr. Henderson, I really want to defer to your 
judgement. I think we would all benefit from a little understanding of the 
private/public sector, insemination and how we obtain semen. I guess my 
preference would be to wait until the Ministry of Health comes forward so that 
it is packaged, but I have no objections to hearing it now either. There is a 
good chairman's decision, is there not? I guess normal procedure would be to 
hold it and then it might be actually part of the ministry's argument. 


Mr. Henderson: That would be fine. A subsidiary question would be, 
ought there to be some consideration of simply the hospital waiving its fee, 
rather than going through the whole process of the hospital charging a fee and 
OHIP paying somebody to pay the hospital? It all seems a little bit circuitous 
to me. 


Ms. Morrison: In terms of our own investigation, we did some survey 
of the costs in order to have some idea about what we were talking about here, 
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and our survey of various hospitals just revealed the information that the 
costs do vary from about $40 to $250 or $300. In terms of anything further 
than that, we were not provided with any more information, and it was not 
particularly relevant to the conclusion we were coming to. 


Madam Chairman: If we could make a suggestion that tomorrow, when 
the opening remarks are made, Dr. Proud direct a little bit of time to the 
attention of this specific matter Dr. Henderson has brought up, I think it 
might clarify a few things for us. Otherwise, I would just like to press ahead 
with Ms. Morrison's particular presentation. Mr. McLean. 


Mr. McLean: I think I would sooner wait and hear from the doctor. I 
have a brother who is involved on the doctor's end of it. I would sooner wait 
and hear from the professor on that aspect of it. 


Madam Chairman: Any other questions to Ms. Morrison at this time? I 
had a couple. Are you suggesting that the cost of donor sperm in all 
circumstances should be paid for by OHIP? 


Ms. Morrison: That is our recommendation, that they change the 
schedule of benefits so that the cost of donor sperm would be an insured cost. 


Madam Chairman: Are you not concerned that while this case may 
warrant the cost of the donor sperm being paid for for a number of 
reasons—one is that if they do have a child with a similar disease—it may 
actually be more costly to society in the long run for them to have a child 
that would be diseased than to incur the cost of the-sperm, and also because 
they have a higher probability than most people. On the merits, this case may 
warrant the cost of the sperm. 


I guess my concern is that if I were married to a black—haired, 
brown—eyed husband and all of a sudden I chose that I wanted a blond—haired, 
blue-eyed child, I would be increasing my chances by going out and looking for 
sperm that would help me along with that. My concern is that there may be 
other reasons why people choose to have sperm donated other than by their 
spouse. It may be a reason, I guess, that would not be as meritorious as this 
one. I just wondered if you had broached that question at all. 


Ms. Morrison: We did discuss that question when we were discussing 
this particular case. I think this case points up the situation in which Lv 
seems very clear that these people's best route, for them at least, is 
artifical insemination, and in our investigation I do not think we turned up 
information which would suggest that artificial insemination is something that 
people are going out and doing en masse and for no good reason. 


I believe that most of the cases in which people seek artificial 
insemination are cases in which there is some kind of problem with their 
having a family in the usual way. We have not been given any figures to 
suggest there are thousands of people out there waiting to have blue-eyed 
children instead of brown—eyed children, and there is certainly no reason to 
think that. I think most of the cases in which artificial insemination is 
sought are certainly cases in which people have genuine problems with other 
ways of having children. 


Madam Chairman: Could you give me any idea of what you think the 
cost of adoption would be? The emphasis on this is that artificial 
insemination may cost about $1,000 to have a successful process. Adoption, 
although there is indeed a much longer wait, potentially, may very well be the 
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same cost through home service and the different studies that one has to go 
through. I wonder if in fact the alternative ways of having children are 
equally as expensive. 


Ms. Morrison: It is quite possible that adoption costs as much. 
Unfortunately, as most people who have tried to adopt will know, there are 
just not children available to adopt. The lists are very long; the waits are 
very long. There are children available who are older children or children who 
for one reason or another are not as attractive as adoptees, but it seems 
clear from our information that there are long waits for adoption and that was 
not, for this family at least, a viable alternative. 


Mr. Henderson: Along the same lines—in fact, I thought of much the 
same example as the one the chairman raised—would the Ombudsman be 
comfortable with the idea that the cost of donor sperm be an insured benefit 
where there was a medical indication for doing artificial insemination? 


Ms. Morrison: Yes, we would be satisfied with that. 

Mr. Campbell: Following up on that, you said in your initial 
comments that floodgates would not open. In this case, genetic counselling had 
taken place with this couple. They realized they had the recessive genes, 
Mendel's laws being as they are.I suspect, though, that what I seem to hear 
you talking about is where genetic counselling had taken place. 

Ms. Morrison: That will often be the case, yes. 
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Mr. Campbell: Are you saying, though, that you are asking for all 
insured services or where genetic counselling had taken place? 


Ms. Morrison: I believe there may be some circumstances where there 
may be reasons other than genetic counselling; i.e., there may be an 
impossibility of the couple having a child together, an infertility problem, 
and artificial insemination might be chosen in those circumstances as well. 


Mr. Campbell: Rather than in vitro? 


Ms. Morrison: Yes. In vitro is really only possible where you have 
perhaps a fertility problem but not a complete inability. 


Mr. Campbell: As my second and last question then, the genetic 
counselling service is an insured service, I understand. Is it? 


Mr. LeNeveu: It would be, yes. 
Mr. Campbell: So you could link those two things together, having 
genetic counselling showing that there is a medical need, and therefore 


allowing the result to happen. 


Ms. Morrison: Yes, you could do that. The problem would be that 
might not cover all the needy cases. 


Mr. Campbell: But it would cover the cases that are medically 
necessary. 


Ms. Morrison: Infertility might be a medical necessity as well. 
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Mr. Tatham: I will defer to my friend to my right. I think she is 
going to ask the question I was going to ask. Better she ask it than I ask it. 


Mrs. LeBourdais: I do not know if it is better that I ask it, but I 
will ask it as part of what I want to address. 


I am surprised that you say you do not feel this will open the 
floodgates. Not that I am implying that would necessarily be bad, but perhaps 
10 years ago we would not even have been here discussing such subject matter, 
because it was not possible. 


With the whole area of genetic engineering advancing as quickly as 
possible, with society coming to accept that whole area of things, perhaps in 
a different way, slowly but progressively, would this not also be 
applicable—and again, the medical people in the room might be able to say, 
"No, you're wrong in that area"—for instance, with Down syndrome? If you had 
one Down syndrome child already and you wished to have another child, with the 
chances of that happening again because of the contribution of the XY 
chromosome from one and only the one choice from the female, would that not be 
a perfect example of where you might want to look elsewhere. for a donor sperm? 


Another example perhaps would be—and Mr. Tatham brought this up—-for 
those people who choose not to marry but who would like to have a child. Would 
this not be another situation? Going to the most extreme case, if you read the 
Sunday Star, apparently there is a possibility that men can carry a child to 
term. Another 10 years for that one. 


Madam Chairman: My goodness. 


Mrs. LeBourdais: My point is, because of that whole field opening up 
to the extreme, and getting back to the realm of the more possible, 
specifically the Down syndrome and women who might choose to have a child but 
not marry, would this not open up whole other areas to be explored? As I say, 
I am not saying that would be bad. 


Ms. Morrison: With respect to the Down syndrome question, my 
knowledge of Down syndrome is a little hazy. I know it sometimes arises when 
it is not necessarily this kind of genetic problem. But if it were this kind 
of genetic problem, then that would be an ideal case where this same reasoning 
would apply. 


Mrs. LeBourdais: Because that is fairly common. 


Ms. Morrison: That is certainly the kind of thing that I would think 
should be prevented by this kind of procedure, if this procedure is available, 
and therefore it should be paid for. 


If there is a concern about its being used for purposes that are not, as 
someone has said, medically necessary or not situations like Down syndrome or 
Mrs. J's situation or infertility in a married couple, then it could be tied 
to particular circumstances. The payment could be under certain circumstances. 
In formulating our conclusions and recommendations, I think the Ombudsman felt 
that most of the circumstances in which artificial insemination would be used 
would be-deserving cases. 


Mrs. LeBourdais: I think too, though, it could be argued that 
perhaps in the case of a woman wanting to have a child, it would be deemed 
medically necessary because there is no alternative at that point. I just 
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suggest that it does open up a wide realm of possibilities for that sort of 
thing. 


Ms. Bryden: Under the Ontario health insurance plan, I believe in 
the case of prescription of drugs, if the doctor wants to prescribe something 
that is not in the formulary for people who are under the drug plan, he has to 
make out a form justifying why he wants that particular drug to be part of the 
drugs available to people under the plan. 


Could this procedure not also be applied to processes, shall we say, 
that if a couple wishes to use this process and makes a case to the doctor as 
to why—and certainly I think the case before us seems like a very strong case 
that should be supported—-can the doctor not then recommend to the ministry 
that this particular process for this particular couple be considered an 
insurable benefit? It would have to be done on a one-to-one basis, with the 
doctor filling out the form. 


I think you would have to have some sort of appeal in case you feel an 
unsympathetic doctor is not au courant about the particular difficulties that 
some people would bring forward as to why they do need the procedure. If you 
had those two safeguards, could it not be done simply by requiring a medical 
certificate to OHIP, asking that this become an insured benefit in each case? 


Ms. Morrison: This was in fact one of the mechanisms that was 
suggested as a possible way of providing this as an insured benefit, in the 
‘same way that nonformulary drugs or oxygen are provided under an 
authorization, as you suggest. That is possible. 


Ms. Bryden: Would that put a clamp, more or less, on any sort of 
floodgate of people applying for other reasons besides some of these very 
extreme genetic or medical problems that appear in this particular case? 


Ms. Morrison: That seems possible. 


Madam Chairman: I would suggest that we conclude at this point. We 
will open tomorrow with Mr. Bell asking Ms. Morrison any questions he may 
have, entertain any questions that might pop into committee members' minds 
this evening, then we will allow the ministry to make its presentation and 
proceed as normal. 


For committee members, tomorrow we will be dealing with the remainder of 
this case. We have the Ministry of the Environment coming in with regard to 
whatever that company was. 


Clerk of the Committee: C Ltd. 


Madam Chairman: Then we will be dealing with any other outstanding 
matters that have come as a result of the annual report of the Ombudsman. See 
you tomorrow at 10 a.m. 


The committee adjourned at 4:27 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday, August 10, 1988 


The committee met at 10:10 a.m. in committee room 1. 
ORGANIZATION 


Madam Chairman: I call the meeting to order this morning. Before we 
start into the case of Mrs. J this morning, I would like direction from the 
committee. 


We are setting our agenda for next Thursday, and as you will note, we 
were supposed to go to London that day. That was one of the four places we 
were to travel to for public hearings on expanded jurisdiction. Initially, we 
had three people from London who wanted to speak with us, one group with more 
than one person, so I had made the decision that we should go to London next 
Thursday, that it would be worth while for us to make this day trip; 


In fact, now we are down to two individuals who are presenting on their 
own. We are talking about two individuals who will be presenting in London. I 
would like direction from the committee whether it would be more appropriate 
to bring them to Toronto and meet here, given the cost that will be incurred 
with the 13 of us travelling. Also, we would like it on the Hansard record if 
possible, given that these are public hearings and will provide input into our 
expanded jurisdiction hearings. Is the suggestion of bringing them to Toronto 
a better one? 


Mr. Pollock: I think it would be. There would be no comparison in 
the cost. It would be far cheaper to bring those two people, if there are just 
two of them— 


Madam Chairman: Yes, just two individuals. 


Mr. Pollock: —-than to transport the whole committee to London. 
There is no question about it in my mind. I think it would work out better all 
the way around and it would be on Hansard. 


Madam Chairman: Is anybody opposed to bringing these two individuals 
and changing our agenda? 


Mr. Mackenzie: Has there been any consultation with them at all 
whether they are able to? 


Madam Chairman: We will follow up on that. In the event one or both 
of them are unable to come to Toronto either that day or any other day we are 
having hearings in Toronto, then I will get back to you. I just think perhaps 
it would be unnecessary for us to travel there and back in one day. 


B—2 


OMBUDSMAN'S RECOMMENDATIONS DENIED 
(continued) 


Madam Chairman: We are continuing, under tab 2, with the case of 
Mrs. J. The Office of the Ombudsman made its presentation yesterday. I believe 
Mr. Bell has some questions. He is on the list from last night. Then we will 
entertain any other questions and press ahead with the ministry's response. — 


Mr. Bell: Ms. Morrison, you mentioned yesterday a survey that your 
office took with respect to the varying costs associated with donor sperm. 
Without anticipating what explanation and description we are going to receive 
from the ministry respecting the whole issue of donor sperm, both in the 
hospital setting and in a private clinic setting, I take it that any inclusion 
of the cost of donor sperm in the schedule of benefits contemplated by your 
recommendation would of necessity include some form of controls or criteria 
with respect to the source of that donor sperm. 


I do not want to trivialize the very sensitive topic by examples. I am 
not yet fully aware of what, if any, controls exist, but I understand they are 
not extensive in nature. Let us take, for example, the sperm available ina 
sperm bank in a hospital. You would have no difficulty if the Ontario health 
insurance plan exercised control over that, both in terms of the amount that 
could be paid to a donor and the amount to be charged to the recipient. Is 
that correct? 


Ms. Morrison: That is right. 
Mr. Bell: Would the same apply ina clinical setting? 


Ms. Morrison: It is my understanding that in the whole field of 
health there are a number of safequards as to the source of various kinds of 
things that are used in health care. I do not think we are suggesting this 
should be any different from any other kind of benefit that is provided under 
the health care system. There are certain safeguards as to where one can buy 
drugs, as to where one gets what are considered to be appropriate medical 
appliances and so on. 


It seems to me that if anyone is able to answer that question in terms 
of the technical ability of the ministry to control both quality and costs, 
the ministry is best able to provide that information. We did do a survey of 
cost for our own interest, but we were working at a bit of a disadvantage as 
the people who are likely to know most about this are ministry people or 
people who have done work in the area. & 


Mr. Bell: I guess what I am getting at is to know from you, does or 
does not your recommendation say, "If the cost in location A is $50, pay it; 
if the cost in location B is $1,200, pay it"? Are you recommending an 
inconsistent fee schedule in terms of the costs to be paid? 


Ms. Morrison: No, I do not think that is necessarily the case. It 
could be provided for in the way some benefits are, but say OHIP will pay up 
to a certain amount for the product. 


Mr. Bell: Is that what is behind the recommendation? 


Ms. Morrison: Our recommendation is that it be paid for. 
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Mr. Bell: But we know from facts, because you have told us, that 
there is quite a range. 


Ms. Morrison: That is right. 
Mr. Bell: Are you saying, "Whatever the range, pay it"? 


Ms. Morrison: No, I think we are saying whatever the way of dealing 
with that range would probably be satisfactory to us. We have not set out a 
particular way of implementing this recommendation. A couple of questions from 
the MPPs yesterday suggested a couple of ways it might be implemented. One was 
through hospitals waiving the fee; another was through addition to the 
nonformulary drug schedule. Those kinds of ways of doing it would imply 
different things for the question you are posing. I believe the ministry is 
probably in the best position to tell you of the various kinds of ways it can 
implement such a recommendation and what that would mean the cost of donor 
sperm. 


Mr. Bell: The material references a particular cost in this case of 
$250 per cycle. Do you know what that cost represents and where that money 
would go? i 


Ms. Morrison: That cost was taken from the information which was 
provided to the complainant before she came to our office. She was provided 
with information, which may or may not be in your binder, in which she was 
told, I think, or one of the letters said, that the cost of this would be 
about $250 a cycle for four to six cycles. 


Mr. Bell: Without specific identity, who told— 

Ms. Morrison: It is in your materials on page 5. 

Mr. Bell: I am looking at something on page 8 which talks about $250. 

Ms. Morrison: Page 5 has a memo, "To Whom It May Concern," from a 
specialist in obstetrics and gynaecology whose name has been removed. It says: 
"This patient has requested artificial insemination by donor, the cost for 
which will be $250 per cycle, being the cost of the semen samples. She will 
probably need between four and six cycles in order to achieve a pregnancy, it 


she does at all." 


Mr. Bell: Do you know what that cost represents and where the money 
is going? . 


Ms. Morrison: No, I am sorry; I do not. 

Mr. Bell: Does it make any difference to you? 

Ms. Morrison: That would be the cost to this complainant. 

Mr. Bell: What if the money is going solely to the specialist? 

Ms. Morrison: I would be surprised if that were the case, but as far 
as she is concerned, this is the cost of artificial insemination from the 


medical profession. If you go and have a consultation with your doctor and he 
says, "That will be $900 for my having examined your small finger," OHIP does 
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not cover that, but it has rules which prevent that kind of thing. Surely the 
same kinds of rules could be set up in this circumstance. 
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Mr. Bell: Well now, I think you have answered it. It makes no 
difference whether that is a cost or that is an amount that would go to the 
doctor solely without any expense on his part, or if that is a cost that he 
requires to reimburse somebody for the cost of the donor sperm. 


Ms. Morrison: No. We assume that some of it would in fact be a cost. 


Mr. Bell: I would like to return to page 21. This is the last area I 
am concerned with. Back to that third to last paragraph we looked at before. 
That is the specific reason or the specific grounds, if you will, in support 
of the conclusion as for unreasonableness. 


As I understand the reasoning here, it is that the procedure, i.e. 
artificial insemination, is an insured service. Therefore, sperm from whatever 
source is part of the procedure, and therefore, it should be covered by the 
Ministry of Health under the plan. Can you assist us with any other comparable — 
examples where fluids or matters that are received by an individual during the 
course of a procedure are covered by the plan? 


Ms. Morrison: Yes; oxygen which is in addition to the nonformu lary 
drug list. It is covered under that, as authorized by a physician, as I 
understand it. 


Mr. Bell: How about a cast? One breaks a leg. 


Ms. Morrison: I think that is covered under the hospital's budget. 
You see, the problem is that lots of things are provided to people in 
hospitals. If you have something go wrong with you in the hospital and you 
have a particular procedure carried out, then the hospital's global budget, as 
I understand it—I guess ministry officials could probably provide you with 
better information—covers whatever you need to put it right. I do not think 
that is necessarily perfectly analogous to this. 


The one thing I would note is that in vitro fertilization is covered. 
That is a process that is very much more complex, involving laboratory work 
and all kinds of equipment. 


Mr: Bell: Let's be precise. If this procedure with this family 
was--I misdescribed it the other day--in vitro fertilization, which is 
conception outside the womb, and if the donor sperm were other than the 
spouse's, are you saying the whole thing would be covered? 


Ms. Morrison: No. I understand that even in an in vitro situation 
the donor sperm would still be charged. 


Mr. Bell: So it is not different. It is the same really. The 
principle of their not paying for it is the same. 


Ms. Morrison: That is right. 


Mr. Bell: Can you think of any other examples? 
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Ms. Morrison: We have looked and we have not found any other 
examples. The ministry might be able to help you. 


Mr. Bell: Absent the facts of this case, why should donor sperm be 
covered? It is the substance, if you will, that is an integral part of the 
procedure. Nobody will doubt that, but absent the facts of this case, why 
should it be part of the schedule? 


Ms. Morrison: I think it is difficult to completely say, “absent the 
facts of this case." This case is a particularly, perhaps, convincing 
demonstration of why it might be necessary to cover the costs. But many, many 
of the circumstances in which people will need to pay for donor sperm will be 
circumstances like this. 


We are not talking about cosmetic surgery. We are talking about 
situations in which it is medically necessary for artificial insemination to 
take place. The medically necessary part is already involved in being insured 
for the service; that is, you cannot get the procedure paid for by the Ontario 
health insurance plan if it is not medically necessary. 


I think we are talking here about cases that may not be as convincing as 
this in all of their details, but are more or less going to be cases like 
this, a case in which it is medically necessary to have artificial 
insemination and in which the people perhaps cannot afford to have that 
procedure if the $25 for the procedure is paid but the $250 for the sperm is 
not. 


Mr. Bell: If I could try to put words in Dr. Hill's mouth through 
you then, and I know you will not let me if they are not the right words, what 
this report's conclusion and recommendation really say is that when you have 
regard for the potential circumstances of persons wanting this type of 
procedure, and when you have specific reference to this case as an example, in 
the Ombudsman's opinion, as a matter of social policy, it is unreasonable for 
OHIP not to pay for the donor's sperm. 


Ms. Morrison: We would agree with those words in our mouth. 


Mr. Mackenzie: I am not sure if this is so much a question as a 
comment, once again, on the procedures we went through yesterday. It seems to 
me the case before us is relatively simple. What might be of more long-term 
value at least is whether there should be any kind of recommendation. I think 
yesterday we referred to the fact that blood banks are there and blood is not 
a cost. If this is a growing procedure, and it appears to be, although I do 
not think it is one that is ever going to be similar to blood, we should be 
possibly making some recommendation in terms of some form of voluntary and 
controlled sperm banks that are not a cost, other than the mechanics of them. 
I do not know whether that can be part of, if we should so decide, a 
recommendation or not. 


Madam Chairman: Perhaps we can explore that with the ministry when 
it discusses it in just a few minutes, because I am not sure why they have to 
pay for it now. 


Mr. Elliot: In the recommendation from the Ombudsman that appears in 
the synopsis, I think in the follow-up documentation, the medically necessary 
part of what you have been talking about just most recently is not mentioned 
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at all. Is that a significant part of your consideration or do you want it 
more wide open, as the recommendation now stands? 


Ms. Morrison: It is my understanding, and again this is perhaps 
subject to correction by the ministry, that in order to qualify for the 
procedure to be paid it must be medically necessary. Now, the procedure is 
already covered so it appears to me that in saying once you can have the 
procedure the sperm should be paid for, you are really importing that 
condition without saying so. 


Mr. Daigeler: I think you answered this in the last question, but 
for my own satisfaction I would like to know it again. In the last letter from 
Dr. Barkin, of July 27, I think he sums up the position of the ministry. It 
reads as follows, "The schedule of benefits lists fees covering the 
professional services of physicians but does not cover the cost of the drugs, 
pharmaceuticals and other biologicals used in treatment." 


Are you saying then that generally the ministry should cover all drugs, 
pharmaceuticals and other biologicals? 


Ms. Morrison: No. ° 


Mr. Daigeler: Or are you saying that these drugs, pharmaceuticals 
and other biologicals should be covered in extraordinary circumstances, which 
may vary from case to case? 


Ms. Morrison: We are saying that in the circumstance of artificial 
insemination, the semen used should be covered. That is all we are saying. 


Mr. Daigeler: Why would that situation be so different from any 
other that I could visualize? For example, I know of a case in my own riding 
where a lady came to me; apparently breast pumps are not covered by OHIP. 


Ms. Morrison: That is right. 
1030 


Mr. Daigeler: She brought that to your attention as well and I 
understand you are looking at that. 


Ms. Morrison: Right. 


Mr. Daigeler: Would that not be the same? What criterion are you 
applying to say that this should be covered but not something else which falls 
into the category of drugs, pharmaceuticals and other biologicals? 


Ms. Morrison: The ministry's general answer that drugs, 
pharmaceuticals and other biologicals are not covered is a general response to 
our specific recommendation that this particular biological, I guess it 1s 
called, be covered. We have other complaints which relate to other things 
which may or may not be found by the Ombudsman to be unreasonably not covered 
by the ministry. We have not included all of our OHIP complaints in this 
particular report because we have not completed our investigation in the other 
areas. 


It may be that another case will come forward to this committee, or at 
least to the ministry, in which the Ombudsman finds some other drug, 
pharmaceutical or other biological which he feels it is unreasonable not to 
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cover in the context of the procedure being covered. But this case is confined 
to the facts of this case, or these kinds of cases. 


Mr. Daigeler: What would be the key factor under which you are 
saying that this is so special? Why are you saying the semen should be covered? 


Ms. Morrison: I believe we are saying that this should be covered 
because it is unreasonable not to cover it in circumstances like this one, and 
many circumstances in which artificial insemination is required will be this 
kind of circumstance. 


Mr. Daigeler: You are referring to the social conditions. 


Ms. Morrison: Once the procedure is covered, the procedure is 
useless without the biological. It appears to the Ombudsman that it is 
unreasonable in circumstances like this for the patient, like Mrs. J, not to 
be able to take advantage of the procedure because she cannot afford the 
biological. 


Ms. Bryden: It seems to me we are back to trying to define what is 
unreasonable. This is not a charter case, because the refusal is not one of 
the things the charter would prohibit. 


: The Ombudsman's recommendation that the cost of donor sperm, as part of 
the artificial insemination procedure, be covered as a benefit is very broad. 
It may cover all sorts of cases that are not similar to the present case, so I 

think the committee is probably wrestling with the idea of providing some 
means of limiting the covering of sperm to certain cases. I think what we are 
looking for really is a route to decide who should get it and who should not, 
because I think it is a fairly widespread procedure used for a variety of. 
reasons. 


Yesterday, I mentioned the idea of using the physician approval form, 
similar to the one used when a physician insists that a drug that is not in 
the Drug Benefit Formulary should be approved as a benefit for the patient. 
Are there any other ways or routes that we can somehow specify that not only 
must it be medically necessary but also that there is no other adequate course? 


Perhaps we should look at the comparison with the in vitro, where there 
may not be any sperm involved except the husband's but the in vitro is trying 
to help a childless couple become fertile, which I think society generally 
considers an acceptable desire. This is also trying to help a childless couple 
who have genes or inherited problems that may make it impossible for them to 
become fertile, or at least to become parents, without great risk. 


How can we perhaps limit the breadth of the recommendation to cover 
mainly cases where there are great difficulties in becoming pregnant and 
having normal children? 


Ms. Morrison: I think your suggestion about the authorization form 
is one possible way of doing that. I think there are other ways of doing it, 
as are done in other parts of the OHIP schedule or in controlling other kinds 
of medical procedures. 


I think the controls that are already in place to control the payment 
for the procedure may already respond to your concerns; that is, the procedure 
is already covered, and it is covered because the doctor does it and submits 
the bill to OHIP. It may already be that the safeguards that you are seeking 
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are built into that, because he cannot submit that bill to OHIP unless the 
procedure is covered and, as I understand it, unless it is medically necessary. 


For many of the things doctors do, we rely on their ethical 
consideration and their judgement that whatever it is they are doing which is 
going to be paid by OHIP is a necessary and good thing to do. I think those 
safeguards are already built into the coverage for the procedure; it is just 
that the sperm is not paid for. 


Ms. Bryden: But they are not formalized in any regulation or 
instructions to doctors. 


Ms. Morrison: No, and one way of formalizing it would be to do as 
you say. In cases of nonformulary drugs, doctors have to sign a form saying 
they think this ought to be prescribed for this patient because they do not 
want the one that is on the formulary. Perhaps that is safeguard enough. 


Mr. McLean: You are asking the ministry to reconsider including in 
the schedule of benefits the cost of donor sperm as part of the artificial 
insemination procedure currently covered under the schedule of benefits. Do 
you have any evidence to indicate to you that they have at one time considered 
including it as a benefit? You are saying to reconsider. Have you any evidence 
that they have at one time considered it? 


Ms. Morrison: No, I think our verb there is used advisedly. We have 
been to this committee before on the wording of our recommendations and it has 
been found in other areas that we cannot recommend that a ministry amend 
legislation. We can recommend that they can reconsider with a view to 
amending. That is why the wording of this particular recommendation is as it 
is. 


Mr. Pollock: Do you see this in any way as a step down the road to 
OHIP paying for surrogate mothers and that sort of thing? 


Ms. Morrison: I do not, no. 


Mr. Pollock: You do not see that as a step down the road to that at 
all. 


Ms. Morrison: No. 


Mr. Daigeler: I must say I am still not too clear, or perhaps not 
too convinced. You are saying, when I read the recomendation from Dr. Hill, 
sperm should be covered because it is part of the procedure. I think that is 
your main reason, but if you are arguing that sperm is part of the procedure, 
what would preclude any other kind of biological, pharmaceutical or drug being 
identified as a necessary part of a medical procedure? 


In other words, are you not really asking for a change in the present 
global policy of the ministry? In other words also, if this is adopted, would 
somebody not have a very good case for saying: "You are already paying in this 
case for a biological. Therefore, you should also pay for the other." 

Ms. Morrison: They might have. We are not suggesting a global change. 


Mr. Daigeler: But is that not the implication? 


Ms. Morrison: We are suggesting that in this particular instance it 
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appeared to the Ombudsman that it is unreasonable that this particular 
biological was not covered in this particular procedure. Like all arguments 
from the specific to the general, there has to be a stopping place; that seems 
to me to be the very essence of a decision about reasonability. 


It may be not reasonable in this case and quite reasonable in some other 
kind of case for the person to provide his own X, whatever it is. We have not > 
looked at all of the possible things that OHIP does that are called procedures 
in which biologicals, pharmaceuticals, appliances or whatever are used. In 
fact, we do not see this as opening the floodgates to absolutely everything 
being adopted, because our recommendation is confined to this particular 
circumstance. You say I have not been clear. Perhaps I just have not convinced 
you. There may just be a difference of opinion. 
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Madam Chairman: I would like to press ahead with the ministry's 
position on this, if there are no questions at this point, and then we will 
have an opportunity for more questions later. Would you like to make some kind 
of remarks? 

Mr. LeNeveu: Yes, if I might; I would like to cover a series of 
points. I would like to perhaps suggest a sequence in which the ministry might 
make some opening remarks that would be helpful to the committee, flowing from 
yesterday's conversation. 


First, I think it would useful, from today's discussion, to distinguish 
between funding mechanisms and policies. 


Oxygen, as an insured benefit, is provided under the drug benefit plan. 
It is not provided through OHIP. The assistive devices program, which has been 
staged by the government and introduced, has also been a separate program from 
OHIP. As the members recall, the programs were initially put into place for 
those under 21 and there have been announcements that the program will be 
extended to the total population for such things as wheelchairs and assistive 
devices which, again, in a sense interlink many times with the provision of 
medical services. But the mechanism of reimbursement and the policy parameters 
are different. 


More closely related to this, the word "biological" was used this 
morning and, I guess, in a sense it is a biological like blood, but it is not 
an artificial biological. I think the analogy perhaps between blood and sperm 
is a closer analogy. There has also been the discussion of the question of 
medical necessity. Blood obviously becomes medically necessary in terms of a 
number of surgical procedures and so forth. Sperm, in turn, also is a medical 
necessity in the act of fertilization, but I think there can be a distinction 
in that area as well. 


I would like, in the sense of this issue, to ask if it would be the 
committee's wish to first have Gilbert Sharpe talk about the Human Tissue Gift 
Act and the connotation of that legislation that human tissue is a gift. That 
dwells on the question of payment and the major differences in policies in 
Canada, where blood is a gift, as distinct from the United States, where there 
is a payment-donor system; a fundamental matter of public policy in Canada 
versus the United States. I think that legislation has relevance. Also, Mr. 
Sharpe points out to me that the Uniform Law Conference of Canada, on 
consistency in provincial policies on law, is meeting at the very moment in 
Toronto, dealing with the issues surrounding this particular topic. 
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Also, I think it would be relevant and helpful to the committee, and I 
am sure the committee members are aware of this, to touch a little bit on the 
Law Reform Commission's report on the whole very vast and complex issue of 
human artificial reproduction, which is now being studied. It was tabled by 
the Attorney General, I believe, in 1985, but is now the subject of a very 
complex internal study within the government through an intraprovincial 
committee on new reproductive technologies. If it would be the committee's 
wish, we have with us this morning Jessica Hill from our ministry who could 
give you some sense of the work of the interministerial committee and the 
issues it is facing, one of which is this very area. 


In setting this forward, I am trying to set out the legal issues in 
existing law. The work which is going on from the Law Reform Commission, which 
is going to be considered in policy terms, I believe, is the hope that the 
government will have reports from internal working groups into early next year. 


That, then, would flow usefully to a discussion on the medical 
implications of this, and I asked yesterday whether Dr. John Proud could 
answer some of your questions from a medical perspective. Dr. Proud is very 
qualified to do this. He is an obstetrician and gynaecologist by medical 
training. As well, this is his area of personal expertise. ~ 


Madam Chairman: May I interrupt you for just a moment, Mr. LeNeveu? 
There is a only problem I am having at this point, and I may throw it out to 
the committee. I am looking at your letter, the response of the Ministry of 
Health of March 3, 1987. It is page 11 of our material. This is one of the 
initial responses by the ministry to the Ombudsman's office regarding the case 
OfFGMrsacse 


As I look over that and subsequent material, I do not see any reference 
to the policy, to the Human Tissue Gift Act or to any of the basics as 
arguments of why you do not cover insemination and the procedures. 


While it might be interesting, and I think this is a very fulsome 
response that you are outlining here, again I have to impress upon you the 
concern of the committee that had such a fulsome response been made on March 
3, 1987, to the standing committee on the Ombudsman, perhaps we would not all 
be sitting around here today discussing this issue. Had they understood more 
fully the basis of your decision and not the brief letter which I do see from 
Dr. Allan Dyer to the Ombudsman, then perhaps we would not be all here today. 


Again, I must caution you about the new information. I will allow you to 
continue with your outline and direct the committee, but I do have concerns 
that in a number of things you have raised, at least from my review of the 
material that is before us, there is no reference to any of these particulars. 
I think I would caution you that this type of full response perhaps would have 
been more appropriate 16 months ago. 


Mr. LeNeveu: I have become progressively more sensitive to this 
issue. I think, however, and we raised the question yesterday, there are 
questions of information of law and legal existing statutes. I am not sure 
what the rules of this committee are. 


But obviously, if there is a Human Tissue Gift Act, what it does or does 
not say may be of interest to the members. But it is a law in this province. 
It may be of interest to lay members whether a lawyer or the Ombudsman is 
going to describe for the benefit of the committee the nuances of that 
legislation. I certainly would not feel comfortable doing it. I would ask 
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whether Gilbert Sharpe could do it. But I think it would be helpful in 
understanding the issues around this particular matter, particularly in terms 
of the method of payment. 


Madam Chairman: If I can just go back on that point. I see a few 
committee members wanting to jump in on this. Yes, it is an issue, but if you 
are basing your response on the Human Tissue Gift Act or any other act as the ~ 
basis for why you are unable to prescribe, all I see here is that it is not on 
the drug schedule or any of the formulae and that is why you do not pay for 
it. We have not seen any of these other ancillary arguments as a basis for 
your discussion. 


Mr. LeNeveu: No. I appreciate that. 


Madam Chairman: The problem we have is, again, had you maybe been 
this complete many, many months ago, we may not all be here today. That is an 
end. I just wonder if you are jeopardizing the Ombudsman's position by 
bringing it forward today, as much as we would like to be informed. 


I am curious to see whether we pay for different things. I think we all 
are. The caution is that, as far as we can see from the answers they have 
given us, they have not been informed of this before. 


Mr. Elliot: The committee may very well see fit to hear all of this 
presentation a little bit later on, but I would like to indicate where I am at 
right now. My preference is that we do not hear this new information because 
right now my decision is resting on your definition of what "medical 
necessity" is. ; 


I would like you to address what is in the booklet as background 
material for us, as a start here anyway, and give us a chance to question you 
on the concerns we have. to this point, because the Ombudsman's presentation 
has been fairly complete and the time line on this is always based on what is 
in the booklet. 
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Mr. LeNeveu: That is correct. 


Mr. Elliot: It is not this kind of briefing that you are suggesting. 
My interpretation of this is that it is new information. While it would be 
very interesting, I do not think it is appropriate, based on other situations 
that are similar. 


Mr. LeNeveu: In conclusion to what I was intending to say as an 
opening matter, the work that is going on in the committee right now is 
dealing with the question of semen and the protection of the public in an 
evolving situation of growing knowledge from a public health perspective. The 
major concern from the public health point of view is the question of acquired 
immune deficiency syndrome, and the knowledge even two or three years ago is 
quite different from the knowledge today. 


The committee will be looking internally at the standards, because the 
medical profession itself has been changing its recommendations to now whether 
frozen semen should be used, and there should be up to a nine-month waiting 
period, a retesting of the donor, whether he is anonymous or otherwise, on 
several occasions because of the high-risk potential in that area. 


I agree with the remark made by Ms. Bryden that when those issues are 
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resolved, there are going to be questions of standards to be defined. Then the 
question of public financing will come up. It is the ministry's internal 
preliminary thinking, recognizing that other issues have to be addressed in 
terms of public policy first, that a mechanism would have to be developed, and 
I think there was some discussion this morning in terms of Mr. Bell's question 
about the mechanism. 

Probably the mechanisms would be developed within the Ministry of 
Health, and we anticipate that over the next year this question will be 
addressed again, once the public health issues have been put into place. But 
the mechanisms would involve the establishment of a facility with standards 
and protocols surrounding donor semen. 


Once those are in place, if the policy changed in terms of future 
direction—it is not an insured benefit at this time, but it would likely be 
funded in a similar fashion to blood and hospitals. Right now, blood is 
available to the public hospital system from the Red Cross. The government of 
Ontario pays the Red Cross its costs of collection, in terms not of the donor 
but of the cost of the nurses, the facilities, the treatment plants and all 
that sort of thing. In turn, the Red Cross distributes the blood supplies to 
the hospitals nationally as required, and the governments individually provide 
money to the hospitals. Nationally, there is a mechanism for funding the Red 
Cross by all 10 provinces. 


That is the direction in which we would be moving in that sense. so 
ultimately, to use the earlier words, the human tissue would be. funded in one 
mechanism, and the medical act of insertion, which is now an insured benefit, 
would continue. 


Ms. Morrison: I canmnnot tell you, Madam Chairman, how untenable we 
feel our position is in this kind of circumstance. We do not wish the 
committee to make decisions based on bad information. We are also not 
unreasonable when ministries give us information during the investigation. 


None of the stuff that you are being given this morning is information 
which was not available last week, last month or six months ago. We are now in 
a position where if we argue with you, "Please do not listen to all of this 
information because we weren't provided with it," you quite rightly could say, 
"How can we make this decision without the information?" 


On the other hand, if this is the way the process goes, if the 
ministries can absolutely ignore us until they get to this committee, the 
whole concept goes down the tube. In some ways, we are insulted by the fact 
that the ministry finds it necessary to bring this information forward to you, 
but we somehow do not matter enough to bother providing it to us. 


I feel very strongly that our whole way of dealing, with this ministry 
particularly—this ministry has been in front of this commmittee many times. 
We wrote to them very specifically, a month ago, two months ago, some time 
ago, saying, "If you don't provide us with this information, the committee 
will not hear it." We did that on the committee's instruction, and now I feel 
very much as if we have been boxed by this whole process. We are in an 
untenable situation, I feel. 


Mr. LeNeveu: The ministry would like to apologize to the Ombudsman. 


r. Bell: Before you apologize, let me give it some more context. I 


think Ms. Morrison has put the issue quite squarely. I have been debating 
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internally for the last five minutes what the heck to do with this case, 
because on the one hand the committee has a very firm rule, and I think if we 
got technical, the Ministry of Health is fixed with the knowledge of that rule. 


The rule that is when the Ombudsman process is undertaken and you are 
asked to respond to these things or are answering a recommendation or a 
request, you do it in an extremely fulsome way, so that the Ombudsman, when he 
comes to the stage where he has to make the decision, "Do I go to the 
Legislature?" has all the information before him. 


The anomaly is that Mr. LeNeveu, perhaps with the exception of Workers’ 
Compensation Board representatives, has appeared before this committee more 
than any other senior government official. I can tell you that Mr. LeNeveu 
comes very well prepared, having made a very fulsome response in all 
circumstances, and has been most helpful to the committee in the process. That 
exercise, Mr. LeNeveu, is not happening today. 


The other thing is that I do not see either Mr. LeNeveu's name or Mr. 
Sharpe's name on any of the material, and so any comments that are made are 
not intended to, and I do not think do, apply to either Mr. LeNeveu or Mr. 
Sharpe. y 


This committee has a problem. On the one hand, if you want to calla 
spade a shovel, the Ministry of Health has not said anything about why this is 
not on there. You have a double-edged problem. The Ministry of Health has a 
duty to the public, through this committee, to say why and, frankly, members 
of the committee, you have a duty to the public to listen. Can we get to the 
issue of why there has not been a fulsome exchange in this case? That may help 
us get to the final decision, what we do with the nature and extent of 
information that you want to give us. 


Mr. LeNeveu: I think it is fair to state, Mr. Bell, that I have 
appeared before the committee, and the Ministry. of Health is aware of the 
desirability of providing much information both to the Ombudsman and to the 
committee as to its rationale. I personally accept that point, as spokesperson 
for the Ministry of Health and as an individual. 


The dilemma we were faced with, quite frankly, and this matter was being 
discussed internally within the ministry—this is probably not an acceptable 
apology, but we do owe you an apology—was we were not aware that the 
committee was going to be sitting this summer, and all of a sudden we were 
requested to appear on both cases, this one being extremely complex. We had 
anticipated that we would be expected to report, and probably would appear in 
the fall, on this particular case. That is not an acceptable apology to the 
committee. You are here today and you expect to receive fulsome documentation. 


We debated last evening how we should handle today, because we 
recognized the sensitivity of the issue. We have known in the past—-I 
personally at least have known in the past—that this is the desire of the 
committee. We were faced yesterday, and that is why I asked the question 
yesterday when the question came up as to how the donor system works in Canada 
today, with whether it would be appropriate for us to answer that question. If 
it was the desire of the committee, we would ask Dr. John Proud to speak to 
the committee. 


In discussion yesterday evening of the ancillary issues and the Human 
Tissue Gift Act, that is a complexity I am not sure how we would deal with. [ 
guess I would make also a distinction—-and this does not pertain to this case. 
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I can see personally—-I am speaking personally now—the problem, first of all, 
that a question may come up which did not arise during an investigation, a 
point of information. Whether or not, therefore, the question should be 
answered I think obviously would be the committee's decision. 


Also, I think sometimes it is useful—a personal observation, and it 
came up yesterday in connection with the travel grant program—to touch on 
roots and antecedents, because it is helpful. The point came out yesterday 
about the travel being north-south, whereas in fact the program has a 
significant element of north—north, which is the ultimate desire in public 
policy terms of developing the program. 


But today there is no question that we are introducing a series of 
points which we had intended to deliver to the Ombudsman and, ultimately, if 
it was the Ombudsman's decision that it should come before this committee, we 
would have been in a position to discuss them more fully. I do apologize. 
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Madam Chairman: Before I go to Mr. Tatham, can I just draw the 
committee's attention to page 18 of the material? Just for those who are not 
regular committee members, that is where the 22(3) letter of the Ombudsman is 
found. It starts at page 16, but practically the whole of page 18 is devoted 
to explaining our policy of it being part of the record. That letter is dated 
July 8, for those who want to know the basis. 


Mr. Tatham: I am brand-new here and I do not know very much about 
this, but how do we make a decision unless we get the information amd how is 
it going to be fair to the Ombudsman? Shame on the Health people. I think that 
somewhere along the line they should get together and make a deal with the 
Ombudsman and figure the thing out. How do we sit here without the information 
to make the decision? Is it procedure to send them back to talk it over or 
figure it out? I cannot make a decision based upon what I am hearing so far. 


Mr. Bell: May I try to answer that? There is an analogy to the 
courts. Courts are very specific about the parties exchanging fulsomely all 
their information, etc., before a trial starts. Invariably situations arise 
where the one party tries to come forward with new information at the trial, 
not previously disclosed. The courts, where they recognize that evidence is 
substantive, will generally let it in under conditions, and those conditions 
are usually penal to the other side. 


That is where the analogy breaks down here, because I am-not sure this 
committee wants to get into the exercise of considering how to penalize the 
Ministry of Health. One of the ways of penalizing the Ministry of Health, or 
any ministry in this situation, is to say, "I'm not going to hear any more 
from you: recommendation implemented." It is not that easy. You have a duty to 
the public, and this is an extremely complex social issue that cannot and 
should not, in my opinion, be dealt with that way. 


One of the the other ways the courts do it—-and you have just alluded to 
it—-is that when something new comes forward, the court says to both of them, 
"Get yourself in a room and talk about it very fulsomely and then come back 
and tell me whether or not you still want to try this case." 


That might be something you want to consider. In other words, give the 
Ombudsman every and full opportunity of knowing what the heck this is, every 
and full opportunity to consider what, if anything, he wants to do about it 
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and every and full opportunity to consider whether anything additional should 
be said and then come back. 


I think what is a given is that this committee will be making some 
comments about the problem in its next report and, hopefully, it will get 
wider circulation than it had previously. 


I have very great difficulty, I do not mind saying, members of the 
committee, notwithstanding your policy, which I fully supported and encouraged 
you to adopt. But we are not dealing with the cost of a heat lamp here; we are 
dealing with something obviously more important. 


There are two suggestions. One is to lock them in a room and tell them 
to come back when they want to tell us something and the other is to let 
certain specifically defined information in, only on very specific conditions, 
some of which might be penal in nature, for want of a better word. 


Mr. Daigeler: Could I first try to summarize what I think I heard 
the Ministry of Health saying and then ask the representatives of the 
Ombudsman a question? 


I think I heard you say that you feel the procedure should not be 
covered under OHIP for the reasons spelled out in the letters we have in front 
of us. However, you are quite inclined to cover that, not under OHIP but under 
another program which would fall into the context of the Human Tissue Gift Act 
or whatever. 


My question to the representative of the Ombudsman's office then is, 
would that satisfy your concern or do you insist on OHIP payment, over against 
payment under any other kind of government program? 


Mr. McLean: On a point of order, Madam: Chairman: Are we going to 
clarify whether we are going to continue with this case or are you going to 
allow questions to continue and then decide afterwards? I think we were on the 
point of determining whether we were going to continue, and I see now that we 
are into asking questions again. 


I would like a clarification. If we do not have the evidence, how can we 
continue? I would like our solicitor to indicate to me what we should be doing. 


Madam Chairman: I have Dr. Hill and Mr. LeNeveu telling me that they 
want to speak to that matter right now. 


Mr. Mackenzie: Before we do it, can I ask our counsel whether he 
missed one alternative in the two alternatives he gave us? That is that we do 
have the case that has gone through the regular procedures, all of the 
investigation. We have taken firm stands in the past, although you are 
suggesting there may be a way out now, that we do not allow new evidence, and 
there is the option of dealing with the case as it has been presented to us by 
the Ombudsman. 


Mr. Bell: That is an option. I do not mind thinking out loud for 
you, and if it is the cost of a heat lamp, I have no problems whatsoever. That 
is an actual example that the committee wrestled with a number of years ago. 


What is gnawing at me, on your behalf, is the making of a decision in 
the absence of very relevant information, material, etc., that is necessary to 
make an appropriate decision. You may very well come to the same decision, but 
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in so doing you may be alert to some necessary information that would require 
you to give direction or to do something else. My concern is not to get you 
down a very dark alley without an escape route. 


Mr. Mackenzie: It seems to me that is obvious right off the bat. 
That is why I asked the earlier question. There has to be a procedure in terms 
of the banking and the cost. E 


Dr. Hill: I think our counsel has put very clearly that what is 
happening here is most inappropriate. In terms of the Ombudsman process, it 
severely damages our position. I think it is an inappropriate process. 


I would ask for an adjournment. I would ask for a time to consider this 
matter carefully. Maybe a closed room would be a solution, but I certainly 
would not like us to proceed. We cannot proceed under current circumstances. 
Therefore, I would request an adjournment on this case. 


Mr. LeNeveu: I appreciate Dr. Hill's remarks. This is a personal 
reflection only. In my closing comments, the ministry indicated that it would 
be reviewing its policy and giving serious consideration to the funding of 
this program, probably in 1989, when the public policy issues relating to the 
AIDS issue particularly are resolved. That indicates a direction of policy 
that will probably evolve next year, but the policy has not as yet been 
established. 


Recognizing the dilemma that the ministry has created—and it is not an 
excuse; there was a shortness of time—the only other alternative I can think .- 
‘of to Dr. Hill's is that if the committee wishes to defer the matter, because 
you are in a series of hearings, we would be very pleased to summarize as 
expeditiously and as concisely as we can the general thrust of the points we 
were outlining today for the benefit of the Ombudsman. Obviously, then it 
would be the Ombudsman's decision and the committee's decision how to proceed. 


We do apologize. We recognize we have caused a problem for the 
committee. Internally, we did not really know what to do. We were thinking 
within a very short time frame, since we were notified to appear at this 
committee within a couple of days, which we had not anticipated. But that is 
not acceptable to all of you and I apologize again. 
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Madam Chairman: A few committee members have comments on this. Mr. 
Tatham, you had put up your hand. 


Mr. Tatham: I feel, as you say, that this is not just a heat lamp. 
You are dealing with something that will be discussed for a long, long time by 
a lot of people. I think it is not just a matter of the Ombudsman and the 
Ministry of Health on this particular issue; it is the general manner in which 
the Ombudsman is being treated. 


Someplace along the line, if we believe in the Ombudsman system, let's 
give it support and let the government departments understand that. So saying, 
I think we should adjourn this matter and let them get together, and I so move. 


Mr. Elliot: I would also like to speak in favour of adjournment, 
because I think the Ombudsman's office is in an untenable position. In doing 
this, I would like to note that the initial complaint by the couple was dated 
September 3, 1986. Reading this, my information is that they are still waiting 
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for a judgement on this so they can proceed. While the time line has been very 
short just recently, there was a full year there in which a lot of activity 
could have taken place between the Ombudsman's office and the Ministry of 
Health. 


If an adjournment is decided upon, I think it should be relatively 
short, taking into consideration that the purpose of this committee is to do ~ 
what it can for individuals out there. To keep these people waiting very much 
longer is untenable as far as I am concerned, because there has been 
sufficient time to resolve this question between the Office of the Ombudsman 
and the Ministry of Health. 


Mr. Bossy: I have a short comment. I have to agree that we, as 
committee members, really lack a tremendous amount of information from the 
ministry. As it was proceeding, we were being given that information at that 
time. I have to assume that you at no time discussed that same information 
with the Ombudsman's investigator, because you would have added that to your 
response. Really, it has put the Ombudsman in a very bad position, having 
brought the case to this committee. But you have also put the committee ina 
position where it cannot proceed on a case because of what has been stated 
this morning. 4 


The Ombudsman could only go on the basis of the response you gave, with 
no explanation on an extremely serious case. If what you just said in your 
last remarks is what is really happening, why was that not included in your 
letter or in an explanation? The Ombudsman's office could then have evaluated 
better and may not have brought it to the committee. I say "may not have 
brought it," because I do not think it would have been necessary, if there was 
a truthful response from the ministry as to where it was in dealing with this 
very issue. 


Right now, I myself find that in no way—I had that in my mind when I 
arrived here this morning, having sort of assessed what was going on--could we 
make a responsible decision here on the basis of what you have provided to the 
Ombudsman. I am afraid I would have to totally agree that it would be proper 
to adjourn this and take a second run at it, whatever we may decide on that. 


Ms. Bryden: Mr. Bell gave us the choice of wanting the Ombudsman and 
the Ministry of Health to get together and exchange information more fully. 
That was one, and that would require an adjournment, I would think. He also 
said we could deal with the case as presented, but because it was a very 
sensitive case with far-reaching implications, it may be difficult to make an 
intelligent decision. 


I am not sure I agree with that. I think there is a third alternative 
open to us; that is, that we consider the Ombudsman’ s recommendation that the 
cost of donor sperm be added to the list of benefits, but that we also follow 
the route we did with some cases yesterday and include a recommendation that 
the payment for donor sperm be set forth in a regulation of some sort which 
would specify the kinds of cases in which it would be authorized, possibly 
requiring also a physician's recommendation that it should be granted. 


It would in some way make sure that people in similar circumstances to 
that of Mr. and Mrs. J would get the donor sperm without having to wait 
another goodness knows how long--another year or two-—and that similar cases 
would also be governed by a regulation. 


If the ministry wants to limit the use of this benefit, it had better 
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get a new regulation into effect pretty quickly. I think our recommendation 
would suggest that the ministry work out a proposal, but that in the meantime 
the donor sperm be available to Mr. and Mrs. J. I would like to ask Mr. Bell, 
is that not a third alternative for this committee to take? 


Mr. Bell: Yes. It is certainly a third alternative. There are also 
other alternatives. I guess my real concern is trying to serve a number of 
masters. I am very concerned over the perception of respect or lack of respect 
for the Office of the Ombudsman. I am also very concerned about this committee 
making a decision that is not a fully informed decision. I am having trouble 
reconciling those two matters. At the appropriate time, I have a couple of 
ideas I would like to share with you here after others have had comments, 
which may be a combination of all of them, including your suggestion as well. 


There is one thing missing in this process that is usual in the 
Ombudsman process. That is the consultation between the parties at a high 
level. It usually happens. For whatever reason, it did not happen in this 
case. I am kind of curious what would happen if that process were undertaken, 
which is one of the suggestions I have that I would like to share with you 
later. 

Ms. Morrison: I would just like to suggest that there may be one 
alternative that would not prejudice this particular complainant, which as Mr. 
Elliot has noted is somewhat of a difficulty, the complainant having gone 
through the whole process of coming to our office and now being put off yet 
again. 


It sounds, from what Mr. LeNeveu was saying, as if the ministry's 
initiatives are indeed developing in this area and that it may be some time 
before an appropriate general policy decision might be able to be made on. 
this. It might be possible that for this complainant, some specific ex gratia 
payment or something along those lines could be recommended, while not 
recommending a change in the general policy and leaving the general policy to 
be discussed at a later date once the high-level discussions Mr. Bell has 
suggested should take place have occurred. 


Mr. Mackenzie: I appreciated Mr. Bossy's remarks earlier. I think we 
have to acknowledge the request Dr. Hill has made. I ama little bit annoyed 
at what has happened here this morning. 


My concern, as I think several have now outlined, is for the position 
the family is in and whether or not we can make some special arrangement here. 
I refer you to page- 2 and the letter that has been retyped that came from the 
woman involved, listing her options: “adoption, which carries too long a 
wait''-—we have left them two years on this now without the procedure going on; 
"monitored pregnancy and possible therapeutic abortion"; '"nonmonitored 
pregnancy, which seems senseless." 
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I guess that is my annoyance in this particular case. I think what has 
happened here is unfair and unreasonable and there should be a decision made 
very quickly for a meeting of the parties. I hope we can provide some redress 
for the delay we are occasioning, if we are not making a decision on the 
Ombudsman's case carried out with his usual investigation. 


Madam Chairman: Let me make a suggestion as chairman. I have 
listened to everybody. We find this to be a very sensitive position. My 
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inclination would be to accept an adjournment on it, but in light of the 
comments that Ms. Morrison has just made, and particularly Mr. Mackenzie's, 
with regard to these particular individuals who have waited a great deal of 
time, and there is the potential this may not come before us again for a long 
time, I would like to make the suggestion that we adjourn now until two 
o'clock, giving the Ombudsman and the Ministry of Health an opportunity to 
have some discussions, which may provide a number of things. 


We may find that nothing can be done, but some negotiation may be able 
to go on during that period on some solution to this matter, whether it be a 
solution as to the particular circumstances of this case or some agreement as 
to what material or information from the Ministry of Health can be presented 
that will provide us with enough information to make a decision in this case, 
without going beyond the problem of not providing information before and 
coming forward with new information now that will prejudice the Ombudsman. 


If at two o'clock you come back and nothing has been resolved at that 
point, and the Ombudsman is dissatisified with any solution that has been 
obtained during that time, I suggest we take the Ombudsman's recommendation, 
if it is to adjourn, and perhaps use some power we may have to issue an order 
requiring the production of the documentation that is being reviewed by the 
Ministry of Health in reference to this issue, so that we may be privy to some 
policy decisions that are going on internally with regard to this case. That 
suggestion would give them until two o'clock to perhaps come to some solution. 
Then we will be in a better position to make some kind of decision. Are there 
any objections to that? 


Ms. Bryden: The question I was going to ask is, if we did go ahead 
with making a decision and then made a supplementary recommendation that there 
be some development of new regulations, we would certainly want the Ombudsman 
and the high-level meeting to be part of that process. I think we would have 
to make that clear in our supplementary recommendations so that it is one of 
the things before us. 


I support the idea of an adjournment until two o'clock. It may be too 
short notice for the Ombudsman to find out about all these additional 
proposals. I think it is up to him to ask for a further adjournment at two 
o'clock, if he wishes. 


Madam Chairman: I do not see any objections from the committee. I 
would like comments from Mr. Bell on this point. I think we are agreed on the 
process if the parties to this are agreed. I see them nodding their heads so I 
gather that a two-and-a-half hour recess might be in order. 


Mr. Bell: For clarification, this committee does have the authority 
from the House to call for the production of all books, papers and records 
that may be relevant to the matter at hand. What the chairman is saying pe 
that if at two o'clock the matter is not resolved and if this matter has to be 
rescheduled before it, this committee will be asked or will consider issuing 
an order to the Ministry of Health for the production of any and all 
documentation, wherever in its possession, power or control, relating to the 
matter of donor sperm as an insured benefit under the Ontario health insurance 
plan or any other plan that may be presently in existence or may be formulated 
in the future, and that production be made to the committee, and through the 
committee to the Ombudsman for his consideration before the matter is 
rescheduled for discussion before this committee and for consideration by the 
committee. Any further discussion of that should be deferred pending 
resumption at two o'clock. 
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Mr. Henderson: If at two o'clock there is agreement, does the 
committee still make up its mind about the recommendation of the Ombudsman, or 
do we take ourselves to be sort of excused from the issue at that point? 


Madam Chairman: It depends what the agreement is. The agreement may 
only be that we will decide on this particular case and the statement of 
facts, which will be introduced by the Ministry of Health. We do not know what 
the agreement will be, but— 


Mr. Henderson: If there is an agreement on this particular case, can 
we still address the general issue of the Ombudsman's recommendation, or are 
we out of the picture at that time? 


Mr. Bell: Dr. Henderson, if at two o'clock Dr. Hill comes to you and 
says: "We have worked something out. This is what it is. In my opinion it 
satisfies my recommendations, and I ask you to endorse it," then you are going 
to be asked to endorse the agreement without going further. If he says, "We 
are part way," if you will, or "In part it satisfies my recommendation," and 
there is still something remaining to be done, no, you are not-precluded from 
going beyond it, but if they have worked out a deal, you are going to be asked 
to endorse it and do nothing else, as has been the case in the past. 


Madam Chairman: Do not take my motion of adjournment too seriously. 
We still have one other matter to deal with, but I would appreciate it if this 
actual case be recessed until two o'clock. We look forward to hearing back 
from you then, and we will all be here waiting with bated breath for some 
outcome. I hope that is acceptable at this point. I know it is very nebulous. 
The committee still does have one more matter to deal with. Are there any 
comments? If not, we will see you again at two o'clock. Thank you very much. 


The committee has one other matter before it and it is to do with the 
Ministry of the Environment and C Ltd. Mr. Jackson is here to speak with us. 


Mr. Bell: Tab 4. 
Madam Chairman: It is tab 4(111). 


Madam Chairman: We have some additional information that is coming 
forward. 


Ms. Morrison: Madam Chairman, do you need us? 
Madam Chairman: Yes. 
Mr. Bell: We need somebody on this. 


Madam Chairman: Yes. Sorry, I inadvertently used the word "adjourn." 
That was a mistake. 


We have before us Mr. Jackson from the Ministry of the Environment. 
Again for those of you who are new to the committee, this is a case that was 
decided some time ago by the committee. A recommendation was made, which has 
not been implemented as of yet by the Ministry of the Environment. There has 
been an ongoing discussion about this particular case. A committee 
recommendation has not been implemented. Perhaps Mr. Bell will give us a bit 
of background. We have our documentation in front of us as recently as this 
morning and then I would like to give Mr. Jackson an opportunity to update us 
and for the committee to ask questions. 
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Mr. Bell: This case involves both a recommendation of the Ombudsman 
and subsequent recommendations of the committee, now some six or seven years 
old. The substance of the recommendations outstanding is for the Ministry of 
the Environment to initiate an arbitration process, which will determine 
whether the complainant is entitled to interest on an amount specific. 


Some years had passed from the date of that recommendation until 
discussions this spring with the representatives of the Ministry of the 
Environment, including Mr. Jackson, and without repeating the details, nothing 
had been done by the ministry to implement the recommendation. 


As a result of some correspondence and attendance in May by Mr. Jackson 
and the deputy, Mr. Posen, the letter in your material dated May 24, 1988 was 
issued from the ministry to the complainant. That letter is intended to start 
the process of implementation by the legal requirements of the Arbitration Act 
and the process requires an offer of arbitration to be presented to the 
complainant who must respond. Once that process is finished, they have a board 
of arbitration identified and they will then proceed. 

The May 24, 1988 letter was forwarded to the committee by covering 
letter May 26, 1988. Therefore, the committee was aware on or about that date 
of that step being taken. As this is the first occasion of your meeting since 
May, and because this matter is outstanding for so long, and because of the 
circumstances of inaction by the Ministry of the Environment, the chair, in 
consultation with me, decided that it would be appropriate to have somebody 
from the ministry appear before you. Because of the holiday schedule and the 
commitments of others, Mr. Jackson is here. I am sure he would prefer to be 
elsewhere, but in any event he is here to advise you on the most current basis 
what the status of the matter is and what you might expect to be the timing of 
the completion of this thing. 


Mr. Jackson: The deputy was unable to be here because of family 
health matters, which have kept him out of town. Mr. Khoorshed is appearing 
before a court out of town today and that is why he could not appear. 


I do not have much to add that is not already before the committee. The 
offer that was before you, a copy of which was sent to Mr. Decker on May 26, 
was made. I spoke to [name withheld] earlier this week when he returned from 
vacation. He had been out of town for a while. 


Madam Chairman: Who is [name withheld]? 
Mr. Jackson: [Name withheld] is a gentleman who is associated with-—- 
Madam Chairman: I thought maybe it was the solicitor. 


Mr. Jackson: No. I am sorry. The gentleman whom we wrote to was out 
of town on vacation. I do not know when he left, but he has been out of town 
recently, until early this week. I got hold of him Monday morning and he told 
me that he had asked his associate, whose name I will not mention, to deliver 
the letter to their solicitor and they have not heard back from their 
solicitor yet. I expect he will be stirring up his solicitor to respond. As 
soon as we do have a response, either from the company or the solicitor, we 
will proceed with the arbitration. If there are any particulars of Mr. 
Khoorshed from the ministry's letter that they feel need clarifying or 
changing, we will deal with that request promptly. 
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2 Madam Chairman: Did they give you any indication when contacted of 
why the response from them has taken two and a half months? 


Mr. Jackson: Just that the one gentleman associated with the company 
had given it to the other gentleman and he had sent it to their solicitor, and 
they had not heard back yet. 


Mr. McLean: That is my understanding. Some weeks ago I was in 
contact with one of the partners and indicated to him that he should be 
proceeding rapidly with it. He said it was in his lawyer's hands and they 
would be doing it. I indicated that he should be after his lawyer to proceed 
and get in touch with the ministry. 


Mr. Jackson: The gentleman had been in contact with another MPP in 
the meantime, as well, and we had sent that MPP a copy of Mr. Khoorshed's 
earlier letter. They have probably heard from more than one MPP that, now that 
we are doing something, they should do something. 


Madam Chairman: Any questions on this from the committee? I am just 
very pleased to hear that you did contact them on your own initiative earlier 
this week. I think if both of you work hard and we work hard, this will be 
resolved within each of our lifetimes. 


Mr. Jackson: I hope so. 


Madam Chairman: Some of us have more time than others, but indeed it 
does not appear as though three decades are going to be enough. Mr. Bell, any 
final remarks? 


Mr. Bell: Mr. Jackson, the committee is going to be here, including 
this week, for the next three weeks. Would you undertake with your colleague 
Mr. Khoorshed or Mr. Posen, probably Mr. Khoorshed, in that interval, to 
continue to communicate with the individuals and/or their legal counsel, and 
before the committee wraps up its hearings the week of August 22, to advise 
us, by letter to the chairman of the most recent developments? If there is 
still no response or if there are flies in the ointment, would you please tell 
the committee about them? It may be appropriate for the committee to issue 
some further directions before it winds down its hearings. 


Mr. Jackson: Yes. 


Madam Chairman: Thank you again, Mr. Jackson. Many of us who have 
seen you do realize that, really, this is not your direct responsibility any 
longer, and yet you appear to be before us on it time and time again. We do 
encourage you to take your enthusiasm to the people involved and press ahead 
with this matter. 


Mr. Jackson: I will. 


Madam Chairman: For committee members, we will resume at two o'clock 
to deal with the case of Mrs. J. We are adjourning now. We will do the case. 
That may be very short or long, depending on the outcome of their discussions 
during the recess. Then we will discuss at that time, in the presence of the 
Ombudsman, the counsel's role with the committee with regard to the Ministry 
of Education case with Mrs. H. 


Tommorrow, we will be going into expanded jurisdiction. We have some 
binders over here for those who will be dealing with that, so this afternoon, 
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do not leave the committee without at least ensuring that you have your 
expanded jurisdiction material with you. We are adjourned until two. 


The committee adjourned at 11:40 a.m. 
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- AFTERNOON SITTING 
The committee resumed at 2:06 p.m. in committee room 1. 


Madam Chairman: I think we can call the meeting to order. I am sorry = 
the chairman did not note that we had a quorum. The copy circulator was 
blocking it. Dr. Hill, are you going to speak on behalf of this case? 


Dr. Hill: Yes, my executive director and I will speak. We had what I 
considered to be a very fruitful two-hour period, somewhat hectic, Pl tt 
consider in the end fruitful, subject of course to your consideration and your 
discussion. My staff and I met separately; Ministry of Health officials met 
separately; then we came together for one big blowup. 


Dr. Barkin from the Ministry of Health attended, and again subject to 
your consideration, we think we have come to a resolution of the problems that 
had been put before us and that have indeed been put before the standing 
committee. It is a three-point resolution which we will discuss and describe 
right now. Eleanor, do you want to cover the first two points? Then I will 
deal with the third. 


Mrs. Meslin: Sure. The agreement we have come to is, number one, 
that the ministry has agreed that it will give us the information referred to 
this morning and relevant information that it thinks and we think we need to 
take another look at this very, very difficult matter. They will give it to us 
by the end of this month. , 


The ministry has also agreed that when a safe process for donor sperm 
has been established, which we hope will be in the near future, that the 
applicants, these people, will be paid for this process. At this point the 
ministry is examining the issue and making some determinations. 


They have has pointed out to us the concerns about acquired immune 
deficiency syndrome and we accept those concerns justifying their refusal to 
pay for it at this particular time because they cannot at this time ensure 
that the sperm would be AIDS-free. But there is a process being developed 
where there will be safe donor sperm and, as soon as the ministry agrees that 
it has a safe system, our applicants will be paid for in those terms. 


Dr. Hill: The third and last thing, which I consider a most 
important provision of this agreement that the ministry and we have discussed 
and come to, is, how do we deal with problems like this in the future? How do 
we deal with conflict in future between the Ministry of Health and the 
Ombudsman's office? How do we resolve issues without it either coming to the 
standing committee or being a blowup? What do we do? 


I have suggested during our meeting that we do what we have done with 
the Workers' Compensation Board, with the Ministry of Correctional Services, 
with the Ministry of Education. We have established high-level top committees 
so that every issue of some importance coming before the Ombudsman, every case 
that does not seem to be easily resolved is worked out with a joint committee 
between the Ombudsman and the ministry involved. 


The Ministry of Health has agreed now to work with us on sucha 
committee. Dr. Barkin himself will be, I imagine, chair on that committee; I 
will be there when necessary and my staff will be there. Issues henceforth 
that come before us will be resolved at a much earlier, much faster level, 
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including the horrendous policy questions involved in this whole question of 
donor sperm and the future. Where is it going to go and what is the 
implication for the Ombudsman and social policy? 


Some of the questions that were being raised by Dr. Henderson would be 
discussed as the first issue between the committee and ourselves. A committee - 
will be set up to deal with those matters in the future. That is the three-way 
settlement, subject, again, to any points you have. 


Mr. LeNeveu: No, that summation is—the ministry totally agrees with 
that. That is a very able summary of the discussion. 


Madam Chairman: I see a number of committee members who are 
interested but I do want to say on behalf of the committee initially how 
pleased we were at how productive you have been in two hours and 20 minutes. 
We must say that we really appreciate that and that Dr. Barkin on behalf of 
the Ministry of Health was able to make himself available on such short 
notice. I think that facilated the process and we do appreciate that. 


Mr. Bell and then Mr. Mackenzie. 
Mr. Bell: Dr. Hill, the first part: The issue of the ministry 
funding donor sperm by some means in some program is the subject of the 


information and documentation you are going to be receiving. Is that correct? 


Mrs. Meslin: No, not, particularly. 
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be receiving so that you can take another look? 


Mr." Bell: What is the subject matter of the thing you are going to 


Mrs. Meslin: We are receiving all of the information we need for the 
issue of whether the ministry should agree to provide donor sperm on a broad 
general basis. The agreement the ministry and the Ombudsman have come to was 
only in relation to these applicants because of this delay and the problem 
that was raised this morning. 


Mr. Bell: I take it that what you want to do, after receiving and 
considering that, is to visit again the conclusions and the recommendations as 
they relate to that issue? 


Mrs. Meslin: That is true. 
Dr. Hill: Yes, another look. 


Mr. Bell: Leaving it open to decide whether, in the language of your 
act, the ministry's response has been adequate or appropriate. Correct? 


Dr. Hill: Exactly. 


Mr. Bell: All right. I take it that the agreement between you 
contemplates at some time in the future, either indeterminate or specific 
time, a report back to this committee? 


r. Hill: We certainly will share with the committee what has 
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happened. 


Mr. Bell: I think at some time in the future you have to tell this 
committee in an appropriate way what has happened and what your conclusion is 
about—— 
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Dr. Hill: Considering what has come before the committee, I think we 
owe that and we will report back to you. I do not know the form of the report 
exactly, but we will certainly let you know what happens. 


Mr. Bell: OK. I take it that in specific terms, both the ministry , 
and yourself are asking this committee to adjourn indefinitely any further 3 
consideration of this case? 


Or. Hill: Yes. 


Mr. Mackenzie: I am a little confused. I have no difficulty with the 
request and the fact that two parties have worked out what I would call an 
interim agreement, if you like. But given the case that was presented to us, I 
would have thought that implicit in that was that once the details or 
safeguards are worked out, sperm would be covered. Am I wrong in that, or is 
that something you are not prepared to make a firm recommendation on until 
some further time? 


Mrs. Meslin: We are not prepared to make a firm recommendation 
because of the possibility of information we had not previously received 
coming to our attention. 


Dr. Hill: We are prepared to hear the horrendous issues that have 
been brought up and we want to hear them, and the new submissions that are 
being given to us, before we make that determination. 


Mr. Mackenzie: I would have difficulty if we could not guarantoe 
some kind of safe procedure—-presumably, there is nothing in the way of AIDS 
or anything else involved—but otherwise, I think we have really copped out on 
the basic question that was in the recommendation from the Ombudsman. That, to 
me at least, is of some concern. 


It seemed to me that there really was some merit in the broader issue 
also that was raised here, unless there is a total backoff now, as to whether 
or not this is a procedure that should be handled in some efficient and less 
costly way, such as the way we deal with blood, for example. To me, that made 
ultimate sense and I do not think it is an issue that is going to go away. 


While I do not want to kick over any of the traces in terms of the 
agreement you have made, it seems to me we are backing off substantially here, 
and that bothers me. 


Dr. Hill: I do not think we are backing off. I think we are saying, 
"Give us a month to take another hard look at this," given the submissions 
that the ministry is supposed to present to us. Dr. Barkin said he has 
substantial and very important information now, which he did not understand he 
had to proceed with before, that he wants to present to us. eer Mele 
behooves us at least to take another hard look at what they are going to 
present before we finalize this matter. 


Mr. Mackenzie: I am not sure this would satisfy me, but is it 
possible then that you might come back in with the same kind of a 
recommendation you have made here? 


Mrs. Meslin: Certainly. 


Dr. Hill: Sure. We are just saying, “Let's wait just a bit." 
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committee, obviously we cannot deal with the actual recommendation of the 
Ombudsman if it is being temporarily withdrawn, but are we able to deal with 
the issue we have dealt with, in that this is an issue that should be resolved? 


Mr. Bell: The matter is before you, and it has happened before that ; 
during the course of the discussion the Ombudsman has said: "Whoops, I wasn't - 
aware of that. I'd like to think about it for a month and I will get back to 
you." If he comes back and says, "For all of these reasons, I accept the 
ministry's response as to why it is not doing it," it is within your authority 
to accept that or to do something on your own, and the reverse is also true. I 
think what I hear Dr. Hill saying is, as he just did say, "Give us some time 
and we will get back to you." 


This committee, though, does require something in writing from the 
Ombudsman at the end of the month's process: If it is that he is sticking to 
his recommendation, why; and if he is not sticking to his recommendation, 
again why? You can visit the question at that time. 


Dr. Hill: I have been assured by Dr. Barkin that they will have 
their submissions fully to us within three weeks to a month. Give us a few 
days after that and we will get back to you. 


Mr. Henderson: I have some questions and concerns that are perhaps 
coming from the same direction as Mr. Mackenzie's. I gather that there is no 
question in anybody's mind that artificial insemination is medically indicated 
in this case. I do not think that is in dispute, is it? There is a good, 
solid, strong medical reason for going ahead with artificial insemination. It 
may not be the only option, but a very strong medical argument can be made 
that it is the best option and there is medical indication for doing it. Would 
we all be in agreement about that? Mr. LeNeveu also? 


Mr. LeNeveu: That would be one of the alternatives. Obviously, there 
are other choices, as you say, and we could touch on those, but from a medical 
perspective, that would be indicated, recognizing the condition of the patient. 


Mr. Henderson: I would like to put it a little more strongly than 
that and ask, would you not agree that, bearing in mind the 25 per cent chance 
of a serious retardate were they not to opt for artificial insemination and 
bearing in mind the risks— 
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Mr. LeNeveu: I am not disagreeing. 

Mr. Henderson: --not to mention the emotional factors involved ina 
monitored, possibly terminated pregnancy and so on and so forth, there is a 
very strong medical reason for proceeding in that direction? 

Mr. LeNeveu: No question. 

Mr. Henderson: On the whole question of AIDS, I do not know that I 
am persuaded that that is very relevant. Artificial insemination is not a new 
procedure. I can remember learning about it when I was in medical school which 
oe 


Mrs. Meslin: A couple of years ago. 


Mr. Henderson: That was the wrong way to begin that comment. I can 
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remember hearing about artificial insemination a couple of decades ago as 
something that was occasionally being practised then. The Ontario health 
insurance plan often pays for procedures and for the technical ingredients of 
procedures that occasionally lead to infection or are associated with an 
infection. Hip prostheses get infected; eventually, I think an awful lot of 
them get infected. But I do not know that anybody has ever said that you Fs 
therefore ought to pay for your own hip prosthesis. That is not the way it 
goes, I do not think. 


AIDS is a new thing. Artificial insemination has been around somewhat 
longer. Why does AIDS have anything to do with the question of whether or not 
a medically indicated procedure is fully compensable under OHIP? There can be 
a risk of infection in a whole variety of things for which OHIP pays. Why 
‘single out this one and say that is a reason for hesitating about covering it? 


Mr. LeNeveu: I should not speak in analogies, but the analogy that 
was raised in the earlier discussion is the protocols that relate to drugs in 
Canada and their approval. Before a drug would be included in a drug benefit 
plan, obviously it would be a drug which would have to go through the Food and 
Drug Administration as to its safeness and its efficacy. 


There are examples, however, of those drugs that are not approved 
sometimes being available; even, I guess, laetrile is a drug that is 
available. But I think the distinction perhaps is one that with—the most 
important aspect of this question is to establish a protocol with regard to 
the safety of the donor sperm. The technology and views on this matter are 
changing even, by coincidence, as of the last several days. The views in the 
United States as to protocols of testing are that you should be using frozen 
sperm; there should be a six-month period. 


Mr. Henderson: The sperm is safe; it is the AIDS virus that is not 
safe. 


Mr. LeNeveu: That is right. 
Mr. Henderson: The same would be true of blood transfusions. 


Mr. LeNeveu: Make sure that the sperm that may be used has in fact 
gone through all the protocols, and those protocols are being worked out aven 
up to this point in time. Physicians themselves have established committees 
working on this question. The Ministry of Health also has a process going now 
as to how all those elements are going to be embraced in a strategy that ties 
into your analogy of blood. 


Mr. Henderson: My question still remains, though, and I do not know 
that the analogy with drugs is helpful. 


Mr. Elliot: On a point of order, Madam Chairman: I think we went 
through this discussion this morning and I do not think it is pertinent to the 
particular thing we are talking about right now. We are getting into the same 
kind of questioning here, with due respect, that led to the process that 
demanded the two and a half hours that came up with the resolution that is in 
front of us. I would prefer to handle the resolution at this point rather than 
get into the discussion again. 


Mr. Henderson: I do not agree with Mr. Elliot on that, because I 
think what I am addressing or trying to address is whether the reason to set 
aside our consideration of the Ombudsman's recommendation, notwithstanding 
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that there has been an agreement—and I think that is great—TI do not see, 
given that the issue has been brought to us, why we should not put forward our 
recommendation. It perhaps can even influence or guide the further course of 
the agreement. 


Madam Chairman: I think the point is, though, that we are not ’ 
setting aside the Ombudsman's decision, or they are not; they are just 
deferring it until perhaps we meet again, once they have had an opportunity to 
review it. That was the second part of a three-part conclusion of their 
negotiations today, the most important one, in my view, being number one, 
which is the providing of some information that may allow the Ombudsman to 
reaffirm his conclusion or in fact change his conclusion. I think the 
Ombudsman would be more comfortable after he does see some of this material. I 
think it is just a matter of deferring it for another month or so until we 
revisit the question again. 


The problem we had this morning, at the beginning, was that there was 
information being brought in about acquired immune deficiency syndrome and 
various other problems with insemination and paying for the donor sperm. The 
problem is this was new information in its entirety for the Ombudsman. What 
you are asking now, and the responses you are getting, really is new 
information. That was the whole concern that came out this morning. While it 
may be interesting, it may not lead directly to directing our attention to the 
resolution that is before us. 


Mr. Henderson: Before we set aside the case because of new 
information, which we have already agreed we are reluctant to do as a 
committee, I want to examine the question of whether the new information is 
relevant to what we are being asked to evaluate. If it is the will of the 
committee that we do it this way, it is OK by me, but I must say I hold a 
different view. 


Mr. Bell: Dr. Henderson, this committee is not setting anything 
aside in terms of its deliberations. What you are being asked to do is to 
stand it down for a period of time to let the information flow and Dr. Hill to 
come back to you. As we said earlier, if Dr. Hill comes back and says, "I'm 
not pressing my recommendation on the question of funding donor sperm," it is 
open for this committee to visit that question in any way the committee 
decides is appropriate. If he comes back and says, "I can now report that the 
ministry will be including donor sperm as a funded benefit," etc., then it may 
be academic to consider it any further. 


It is really a postponement, because of the problems we got into this 
morning referable to new information that Dr. Hill and his staff had not 
considered. You are being asked not to involve yourselves further, pending 
this month—and—two-day process or whatever it is. 


Mr. Henderson: Are you ruling that we not proceed with this line of 
inquiry? 


Madam Chairman: I thought it was a little off the point of what we 
were discussing, but I wanted to defer to the committee members as to whether 
they agreed. It has been raised as a point of order now, and I did feel it was 
getting a little off the particular point we were addressing, which was, are 
we going to concur in the decision that has been put forward to us today? 


Mr. Henderson: I guess then I would say that I personally do not 


concur, but of course, if it is the wish of the committee to go in that 
direction, so be it. 
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Mr. Pollock: Madam Chairman, I just want to join with you in paying 
tribute to the Ministry of Health officials and also to Dr. Hill and the 
Ombudsman's staff on at least making progress. I do not think it is too much 
to ask to give them a month. After all, this particular case has been dragging 
along for over a year and a half, so if they make progress within that month _ 
and come up with a reasonable solution, I think that is only fair. I am quite - 
willing to actually give them that month. 


I would have to say that in the case of Mrs. J, I think that particular 
case is legitimate. I have some concerns about actually going for this, paying 
for sperm and setting a precedent. That would be my main concern. As far as 
Mrs. J's case in itself is concerned, I think it is a legitimate case and all 
the facts point to the fact that this particular situation would warrant it. I 
just wanted to put that on the record. 
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Mrs. LeBourdais: Again, I would like to share in commending you for 
getting together so quickly. I think it becomes an example that once we stop 
talking, progress ceases. 


If I were Mrs. J at the moment, considering that I wrote two years ago 
and asked for some information—on page 29 of the synopsis it mentions that 
adoption was ruled out because of the long process—if I had initiated 
adoption proceedings two years ago, perhaps I might have that child by now. 
Second, we do not know the age of Mr. and Mrs. J. We do not know if Mrs. J is 
getting past the biological time clock to carry a child. That is not something 
we were aware of. 


I am just wondering where they stand. We discussed at the beginning of 
this that we were touching on a very sensitive issue. Somehow, I think we have 
lost the sensitivity that there are a couple out there who want a child. There 
will be another delay of perhaps a month and it is more likely to be more than 
that. How long is it before you actually begin to communicate with this couple 
and get an answer so that they can begin to get on with this aspect of their 
lives? How much longer will it be before you come to them with some sort of 
answer? 


Dr. Hill: Mrs. J is understandably impatient. She is also 22. As I 
said, age does not have anything to do with it in terms of her impatience in 
this respect, but she is young. 


Mrs. LeBourdais: But she was 20 when this started. 


Dr. Hill: That is right. She will have to bear with us a little 
while longer. I think we should be able to resolve it--at least I am hoping 
that—in a short period of time. 


Ms. Bryden: Did your meetings--which appear to have been very 
fruitful, and I am glad they were proceeded with—-explore what was raised 
earlier this morning? Is there any sort of fund the ministry has access to out 
of which it could make a payment in this particular case—-not necessarily 
under a program called schedule of benefits or payment for sperm, but on the 
ground that this is a special case which Dr. Hill's report has established as 
being a very special circumstance and a sort of heart-rending case where there 
appears to be no alternative? Is there any sort of fund from which you could 
make a payment in this case on the humanitarian grounds of a family having to 
make a very difficult decision about its future and its child—bearing 
capacity? Was that discussed this morning at all? 


B—-31 


Mr. LeNeveu: That alternative was not discussed, if that is your 
question. 


Ms. Bryden: I think it was suggested earlier in the morning. 


The point I wanted to make is that I agree with Mrs. LeBourdais that it- 
is a deferral and it may be a longer deferral than we think. I understand the 
information is to go to the Ombudsman within 30 days, but he will need time to 
study it, to read, to review his whole case and then to get together probably 
at a high level with you to see whether his new conclusions are satisfactory 
and also to talk about what sort of program might be set up if there were 
agreement that such a program should be set up with adequate safeguards. 


I can see the whole thing going on for two or three months, by which 
time we may be into the December adjournment and this committee will not meet 
again until maybe March. I think it is unreasonable to expect that this kind 
of very serious case, which has been very well established by the Ombudsman as 
being a very serious case, should go without any sort of payment or answer to 
the problem. 


Therefore, I would like to suggest that this committee explore whether 
we can recommend some sort of special payment for this case and in effect say 
that we concur that the refusal of benefits was legal in accordance with the 
legislation, but as the Ombudsman has already decided it was unreasonable in 
view of the circumstances of the couple, therefore we think some action should 
be made, particularly in view of the long wait in this case, and at the same 
time we heartily endorse the procedure that has been suggested to us fora 
further review of the whole question of what kind of change you would make in 
the schedule of benefits to accommodate similar cases or whatever cases are 
considered should be covered. 


Madam Chairman: Mrs. Meslin, could you clarify on two parts? The 
first is whether it is part of the agreement to accommodate Mrs. J, which I 
think it is. The second is, could you give us some commitment as to a time 
line of when you come back? I think the House is tentatively thinking of 
resuming the week of October 17, so we will be empowered to sit on the 
Wednesday mornings after that. Could you give us some commitment that you will 
be able to come back in those first weeks we are back sitting, if you are 
unable to come during the week we are sitting in September? 


Mrs. Meslin: As to the first issue, the deputy has agreed to pay for 
the donor sperm for this couple as soon as safe sperm is available. What we 
intend to do over the next short period of time in the senior, combined 
committee is discuss that as one of the specifics. In other words, what are we 
talking about? Is there no safe sperm available now, and if there is not, when 
is it likely to be? Our hope is that we will come to that particular decision 
or come back to this committee to say, "They say there is never going to be 
safe sperm," as an extreme, or, “They have told us there is going to be safe 
sperm available at such—and—such a hospital in three months." The ministry has 
agreed to pay Mrs. J for that donor sperm as soon as it is safe. 


Ms. Bryden: I am sorry, I must have missed that part of the report. 


ministry has said it will provide us with all the information it has by the 
end of this month. We will then need time to assess it, of course, and our 
hope is that we will be able to report back at the first or second meeting of 
the committee when it sits in October. The committee will be travelling the 
week of September 26. If we have something then, I do not think anything will 
stop us from raising it. We are as anxious as the committee is to put this 
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Ms. Bryden: But is it not true that there will be a whole lot of 
other issues besides safe sperm to be considered in setting up a regulation 
that may control whether this can be added to the schedule of benefits, that 
it might take even two or three months of high-level talks to produce this, 
and then cabinet approval? Is that not possible? 


Mrs. Meslin: That is a possibility, I guess. 


Ms. Bryden: This is what worries me, so if the committee can do 
something to at least get that payment to Mrs. J as soon as the safe sperm is 
available— 


Madam Chairman: I think the problem is the normal procedure of the 
committee is that after it makes recommendations, the reality of the situation 
is that no matter how much the agency does endeavour to take our 
recommendation to heart, it does take a number of months to implement, so that 
if it takes only two or three months, that is a very positive time frame in 
terms of our previous decisions and the tabling of the report and so forth. 
Two or three months would be the best we would be looking at in any event. If 
it takes only that long, I think the committee— 


Ms. Bryden: What I am saying is it could take six months to get the 
full new schedule of benefits, if that is what we are aiming at. 


Mr. Daigeler: First of all, I would say that we certainly should 

accept the proposal by the Ombudsman and the ministry to adjourn this case. I 
think it is quite obvious. However, I would just like to say that I have some 
great difficulty with the ministry on this. This is a case that has been there 
for a considerable length of time. I think the first letter was written almost 
two years ago, and if it is now possible to, basically in a few minutes, make 
a decision on this specific case which satisfies this lady, why was that not 
possible two years ago? What was the main, major policy reason that prevented 
this from happening up to now? 


I think there is room for the ministry to take a serious look at how it 
is dealing with these questions because if on the spur of the moment somebody 
can come in and say, "OK, now we are all of a sudden paying for it, whereas 
for two years we did not," I think there is something wrong here. 
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Mr. Tatham: I wonder, if we say yes, we are going to pay this 
couple, in fact then do we do it for the rest of the people? 


Mrs. Meslin: That is not this specific agreement. 


.Mr. Tatham: No, but I mean in fact, let's be political for a moment. 
You are political, are you not? 


Mrs. Meslin: That is your job. 


Dig AL ema Cait > needs great and further discussion in that 
committee I am talking about that is going to be established, rather than our 
giving a top-of—the-head answer to it. I really think I would have to mull 


that over. So would the ministry with us. 
Mr. Tatham: Do you not set a precedent that way? 


Madam Chairman: By giving the cost of the donor sperm to Mrs aus? 
They have not made a recommendation for everyone. 
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Mr. Bell: No. It is a circumstance that somebody in a similar 
circumstance might be able to reference on a request of the ministry for 
similar treatment. It has no binding legal or other effect on the ministry or 
the Office of the Ombudsman. 

Mr. Tatham: So we could do it in this case, then somebody else could ~ 
come up and we find out that we are into deep water and we cannot put the boat 
out. Is that it? 


Mr. Bell: No. If Dr. Hill comes back in October and says, "I have 
another one. The circumstances are exactly the same and for some reason the 
ministry will not pay this time," you can visit that question again. 


Just because you have funded couple J does not mean you have to fund 
couple Z. In any event, all we are talking about is a period of time between 
now and when the ministry makes decisions necessary on a comprehensive basis 
with respect to the policy, and from my layman's perspective, when the 
fundamental question of safety is adequately addressed. 


But no, you are not setting a precedent that is going -to bind your or 
anybody else's hands. 


Madam Chairman: Might I make the following suggestion to the 
committee that I think might satisfy the concerns raised by both Ms. Bryden 
and Mr. Henderson? It is that we concur with the decision that has been 
reached today between the Ombudsman and the Ministry of Health, the 
three—pronged plan, and that we request that the Ombudsman in any event, no 
matter what happens, report back to this committee and give us his 
recommendation with respect to this particular case. 


In the event that your recommendation has changed in any way from the 
one that has been presented before us over yesterday and today, you should 
provide us with the reasons for the decision and the change in the 
recommendation. 


At that time I would be prepared to open this for discussion at the 
committee, as well as any of the concerns that have been raised around the 
room. In particular, the ones I have heard are Mr. Henderson's and Ms. 
Bryden's. We can discuss them at that time. I anticipate that will be towards 
the end of October. 


The delay in time may still be of concern to some committee members, but 
in fact that would be the process that we would undertake. Does anybody have 
any problems with that? 


Mr. McLean: I would like to know the reasons that, yes, Mr. and Mrs. 
J; now are going to be paid for the sperm, or whatever the need is. What 
jurisdiction does that come under? If they are paying for this one, then 
really what we are saying is that this report of the Ombudsman is being 
accepted, because that is what they are asking for. I have to think that our 
counsel would be the first one to make a case out of it if somebody else came 
and applied for the same thing. They would have a good case and he would be 
the first one to say, "Yes, there has been a precedent set," and this and this 
and this, “and you can't now refuse the other." 


I happen to believe that really what has happened here is that the 
recommendation of the Ombudsman is being accepted, so to speak, and when they 
come back within a month, I think that is probably what is going to happen, 
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because, really, the ministry is saying now, "Yes, we are going to pay; under 
what jurisdiction and where in the ministry are we getting the funds to pay 
for it? That has been authorized through the legislation." 


I would like to know where the answer to that question is. 

Mr. Bell: Mr. McNeil and Mr. Tatham, could we go at it this way? 
Mr. Tatham: It is Mr. McLean, not Tatham. 

Mr. Bell: I am sorry. 


I always come from the school that if a ministry of the crown comes to 
me, or to anybody else, and says, "I am going to pay you," there is a 
presumption of an authority to pay. Where the authority lies I frankly do not 
care. 


In so far as the binding nature on somebody else in similar 
circumstances is concerned, that ministry is not bound to pay anybody else who 
comes forward in similar circumstances. What the ministry may be precluded 
from saying in the future, though, is, "We haven't got the authority to pay." . 
That is a different issue. That leaves for consideration the merits of the 
next person in line, and I am sure the ministry considered that issue before 
it made its decision in respect of Mr. and Mrs. J. 


Yes, you are right, a case can be made, not for the binding obligation 
of the next person in line, but merely the existing authority to fund it from 
some place, and frankly, I do not care where that place lies. 


Mr. LeNeveu: I think this is a small point, but we would prefer to 
use the word "provide" as distinct from "pay." 


Mr. Bell: And I do not care what word you use. 


Mr. LeNeveu: In the blood process, we normally talk about providing 
blood as distinct from paying for blood. 


Madam Chairman: Are there any objections to the suggestion I made 
with regard to how we handle this from now on, that we concur we will revisit 
the question, in effect, when we get the Ombudsman's report? No objections? 


Mr. Daigeler: No objection but one question. In the continued study 
of the Ombudsman, will you be looking not only at the question of the semen 
here, which is actually secondary in my opinion, but also at the question of 
the possible Ontario health insurance plan coverage of what is described here 
as the use of drugs, pharmaceuticals and other biological methods that may be 
medically necessary? I think that is a question which, in itself, needs some 
inquiry as well. Will that be part of your question at hand? 


Mrs. Meslin: No. We have to respond to the complaint as it is raised 
and to the narrow area that it covers. 


Ms. Bryden: Do I take it that if we accept your suggestion the item 
leaves the agenda, that we have really dealt with it today and it is 
postponed? At what stage, then, could you suggest that as soon as the ministry 
knows that safe sperm is available after the House meets in October, a special 
meeting of this committee be called to deal with the question of whether it 
can be provided then to Mr. and Mrs. J, rather than waiting for the full 
report, which may take much longer? 
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Madam Chairman: I think Dr. Hill has committed his office to 
providing us with some kind of report that we will be able to deal with as 
soon as the Legislature resumes. We are empowered to sit from 10 to 12 every 
Wednesday morning, so we will be dealing with it, I presume, either one or two 
weeks after we sit again, so towards the end of October. I do believe we have 
that commitment. it 
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Ms. Bryden: It does require another meeting, I presume, before we 
can say, "Go ahead and provide it." 


Madam Chairman: Yes. 


Mrs. Meslin: Can I just make a correction? The understanding is not 
that we have to come back to the committee to say safe sperm is now available 
and ask you to agree to provide it. The ministry has already agreed to provide 
it. If they find next week that they have a method by which they can ensure 
safe sperm, they will provide it next week. 


Ms. Bryden: This is what I wanted to know. 
Mrs. Meslin: Then we will report to this commmittee to that extent. 


Madam Chairman: I think the only reason why we have to revisit the 
question is if the recommendation of the Ombudsman changes and/or if there is 
no solution, if what has been resolved today does not end up happening in the 
next few weeks. Heaven forbid if their documents are not provided within the 
time line and there is no high-level, top committee organized and there are 
ensuing problems. Then we will come back. My understanding is Mrs. J will be 
provided with sperm in the near future, if everything else can be resolved. I 
think that was the part. Are there any further questions on this or can we say 
thank you? 


Mr. Mackenzie: Proceed to the next item. 
Madam Chairman: That is great. Thank you very much. 
Ms. Morrison, I believe we have some more matters. 


Ms. Morrison: Oh, we have some more business? Now what? Oh yes, we 
do. 


Madam Chairman: I understand it was great news, and I thought you 
would want to expand upon it for the committee. 


Ms. Morrison: Yes, I do. Yesterday, after our meetings here, I heard 
from the Ministry of Housing a verbal commitment to settle the matter that we 
were to hear on August 22. That was C Ltd., which was down on your schedule 
for August 22. They have provided the chairman of this committee with a letter 
outlining their intention to reopen the matter and, since that time, have 
apparently had some further considerations and have offered to settle it for 
the sum that was originally owing, which is $18,196.57. 


Dr. Hill has considered that and has agreed that it would be a 
satisfactory resolution of the matter. We have asked them to provide us with 
this offer in writing. Given the past history of this complaint, I will not 
say that it is officially resolved until we have received it in writing and 
the complainant has a cheque in his hot hand. But I think we can consider that 
the matter will be resolved. 
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Madam Chairman: Do you see any possibility, since we do have it on 
our schedule on August 22 at the moment, and we are going to be here anyway 
for another matter, that the Ministry of Housing or the Ontario Housing Corp. 
can in any way be encouraged to provide that cheque and the letter in writing 
prior to August 22, so that we can be assured the entire matter is cleared up? 
I would hate to, at this point, remove it from the agenda, although we may ve 
find time for it again. I guess this is, what, an eight- or 10-year matter? It 
has been outstanding. I just wonder, anyway, if we can use our tight schedule 
and enthusiasm to have this resolved. 


Ms. Morrison: I would be very pleased to pass on the information 
that the committee would like the matter resolved before August 22, and 
perhaps that would ensure that it would be. 


Madam Chairman: Great. And you will, of course, keep us updated 
before August 22 as to whether you have received the letter? 


Ms. Morrison: Yes. 
Madam Chairman: At least if the letter has come to your attention. 
Ms. Morrison: I am expecting to receive it this afternoon. 


Madam Chairman: Thank you very much. We really appreciate that 
report. I think I see a few smiles around the room. I know the chairman has 
one on her face. 


Is there anything further with regard to anything we have in front of 
us? I still want to discuss the counsel's role in the Ministry of Education 
and I appreciate someone from the Ombudsman's office staying to discuss that. 
I think that was the only other matter where we required your input. 


Ms. Morrison: May I just ask a question? 
Madam Chairman: Yes. 


Ms. Morrison: August 22 also has the Ministry of Education 
scheduled. Am I correct? 


Madam Chairman: That is right. Right now, the schedule has the 
Ministry of Education on it, too, but we will of course move that ahead to 
one, because if the Ministry of Education does come before us, I would like as 
much time as possible to deal with it and conclude it by the end of the day; 
we only do have that one day for it. 


I would like to bring up now the situation we have discussed a few times 
over the last couple of days. One is the one our counsel, John Bell, raised 
with respect to the feeling or the concern— 


He provided us with information that he has, and I do not want to put 
words in his mouth, on occasion, from time to time in the past, in his legal 
capacity, worked for the Ministry of Education. I know the committee had 
raised varying amounts of concern about him potentially working on our behalf 
or with us on the case that is before us, now scheduled for Monday, August 22, 
and that is the case of Mrs. H and the Ministry of Education. This is a 
superannuation fund issue. It is not one which Mr. Bell has ever dealt with 
before in relation to the Ministry of Education and I think he just wanted to 
disclose that he had been at some time a representative on behalf of the 
Ministry of Education. 
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4 He since then has informed us that the Ministry of Education has said 
that they have no problem with him acting here on our behalf. We have the 
Ombudsman's office before us right now, who are working on behalf of the 
complainant, and my understanding is that they have no problems with Mr. Bell 
being involved in the event that this case still comes before us on August 22. 
I would appreciate hearing from Ms. Morrison the Ombudsman's position. Then I- 
would like the committee to discuss and if anybody has any problems with Mr. 
Bell continuing as our counsel for this particular case I would like to hear 
it today. 


Ms. Morrison: I have spoken to Dr. Hill and to Mrs. Meslin about 
this matter. We feel that not only do we not have any problem with Mr. Bell 
acting in this particular case— We act, as you know, on behalf of the 
complainants when we get to this stage of the process and I think we feel that 
even though we are acting on behalf of the complainants, we have no problem 
with any possible perceived conflict of interest. Further than that I think 
all of us who have had experience with this committee and with Mr. Bell as 
counsel have found it very valuable to have such an experienced counsel 
helping the committee out, especially in a very difficult case such as this 
one is going to be, if we have to hear the whole matter, this Ministry of 
Education matter. It is quite a technical matter and I think we would very 
much require the assistance of experienced counsel to help the committee 
through it. 


Mr. Mackenzie: I think the hired gun's ties are loose enough that if 
neither of the parties object I have no objection. 


Madam Chairman: Do we hear any objections? 


Ms. Bryden: I was one of the ones who expressed some concern. At 
that time I think I was under the impression that Mr. Bell was actually in the 
legal department of the Ministry of Education and had been seconded to this 
committee, which is not the case. He is an independent lawyer and I certainly 
think he has done an excellent job in the hearings we have had this week on 
behalf of the committee in his method of proceeding with the questioning. 


I think it would be a great disadvantage if we did not have any counsel 
at all on the ground that Mr. Bell could not act and they might not be able to 
find somebody else on short notice to become as familiar with the case. Also, 
his previous experience with this committee is very valuable. And for the same 
reasons that Mr. Mackenzie mentions, if neither the Ministry of Education nor 
the Ombudsman have any problems and feel their case would be prejudiced in any 
way by having somebody with Mr. Bell's experience and background, then I would 
not object either. 


Mr. Tatham: I have commented on it. I suppose I have no problem, 
although my brother married a Bell. 


Mr. Bell: Does your brother have a problem? 
Ms. Morrison: No, but his wife does. 


Mr. Pollock: Just putting it this way, what happens if the party who 
is bringing the case forward, like the Ombudsman, loses? 


Madam Chairman: If the plaintiff loses? 


Mr. Pollock: If the plaintiff loses, what happens? Is there going to 
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be a spinoff there, do you think there would be any problem in any way, shape 
or form? 


Madam Chairman: Ms. Morrison, you would be best to answer. Just 
before you do, I have to say that, although to the best of my knowledge we 
have not had appeals from our decisions, we do often get appeals from the are 
Ombudman's decisions, and that is what the subcommittee on communications 
deals with on an ongoing basis throughout the year. No matter what process is 
used, people often make accusations of bias and so forth. I do not think you 
can avoid that, but keeping in light of the other, Ms. Morrison, do you have 
any comments on the complainant's position? 


Ms. Morrison: Although it seems like a win or loss for the 
complainant, especially in this particular case that we are talking about, in 
the sense that we are really talking about a change in legislation. That is 
one of the points. The other point is, I think there is no basis for setting 
any loss, as it might be called, at the feet of a conflict of interest because 
there is no conflict of interest. I really do not have any problem with it at 
all. 


Madam Chairman: Are there any further comments? I have not heard any 
objection, and I would assume from the lack of objection that we will continue 
to have Mr. Bell as counsel, if indeed the case is not settled before August 
22. We have heard how difficult it is, so I am sure we will all be preparing 
over that weekend to be well versed in the particular matter. 


I have on the agenda any outstanding matters from previous Ombudsmen and 
committee reports. I think now we have dealt with most of those, unless you 
have anything further from today with this particular thing. 


Tomorrow, we will be discussing expanded jurisdiction. The clerk is just 
now passing out some material on expanded jurisdiction for your perusal. It is 
the initial briefing book. Tomorrow morning at 10 o'clock we will have the 
opportunity to hear from Mr. Bell, and a briefing so that we sort of know what 
we are getting into—the current jurisdiction of the Ombudsman at this time. I 
think many of us would benefit from an understanding of what exactly he has 
jurisdiction over now before we delve into the question of how we should 
expand it. That is what we will be dealing with tomorrow, and I think it will 
be a good briefing session. The Ombudsman's office will be giving us a 
briefing on Monday on their point of view on expanded jurisdiction in the 
three areas that they have suggested. Then the agenda will follow as has been 
distributed. 


Do you have anything else, Mr. Bell? 
Mr. Bell: No. 
Madam Chairman: Do any committee members have anything else? 
Mr. Mackenzie: I move we adjourn. 
Madam Chairman: Is that a motion? And you beat Mr. McLean. Oh, you 
are slipping. I accept that motion to adjourn. We will see you tomorrow at 10 


a.m. Thank you. 


The committee adjourned at 3:04 p.m. 
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The committee met at 10:10 a.m. in room 1. 
EXPANSION OF OMBUDSMAN'S JURISDICTION 


Madam Chairman: This morning we are going to start our hearings on 
our briefings on expanded jurisdiction. As everyone is aware, we are going to 
be having hearings over the next two weeks. This will provide us with some 
background material. 


You all should have the briefing book, the big black new book, not the 
one you have been dealing with thus far. You should have that one in front of 
you. It is being prepared and John Bell tells me that he is not going to go 
over the actual material you have in front of you in great detail. He assumes 
that you will take the time to read that. He will give an overview of a 
variety of areas for the jurisdiction of the Ombudsman. 


The clerk is also passing out some articles on yesterday's case of Mrs. 
J that we heard, for those did not already see them this morning. Are there 
matters before we begin the discussion? 


Mr. Pollock: Just one the thing. Maybe this was the obvious 
‘question. Maybe it got asked and I just did not hear it. But in the case of 
this sperm bank that they talk about, is there only one donor to that sperm 
bank? What is the situation on the particular score? Why is there the. problem, 
say, the Ministry of Health officials raised with acquired immune deficiency 
syndrome, for instance, if there is only one donor? 


Madam Chairman: I think there are lots of donors at a sperm bank. It 
is very similar to the Red Cross which has a bank of blood. There are a LOUPOT 
donors to the sperm bank. Some are anonymous, as I understand it, but I am not 
sure that is an accurate statement, but I gather that some of them have not 
gone through the same rigorous testing that one might go through when one 
gives blood. 


Mr. Pollock: But in the situation in which they want artificial 


insemination, could they not specify one particular person? Or do they not 
have that option? 


Madam Chairman: Not unless they could find a friend to do it. 
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Madam Chairman: I quess that is the way you can really ensure that 
it is provided free of charge, if you can find a person or acquaintance 
willing to provide it to you for free. 

Mr. Pollock: I see. 


Madam Chairman: Are you offering your services, Mr. Pollock? 


Mr. Bell: It is a bit like a lottery. 


Mr. Pollock: No, no control. 


Madam Chairman: No control. I do understand that some people do have 
control. They said they have set up sperm banks of special people, Nobel prize 
winners and so forth. 5 


Mr. Bell: I just wanted to clarify— 


Madam Chairman: My answers, were they sort of accurate? 


Mrs. Meslin: Yes. 


Madam Chairman: Close eneugh for a Thursday morning. Anything else 
before we begin? OK. ; | 


Mr. Bell: Members, the chairman has already referred you to the 
second brief. That will, in substantial terms, be my reference point for this 
morning. There is some other documentation that I just want to refer you to, 
one of which you should probably have open as well. 


The clerk distributed, I believe, yesterday along with the second brief, 
a package of legislation. It would be useful if you would have open the 
Ombudsman Act as we proceed this morning, and in addition, the first brief 
that was distributed to you, in tab 5. This should, I guess, really be in the 
new brief, but in tab 5 there is a position paper dated September 1986 on 
expanded jurisdiction from the Ombudsman. I am not going to-— 


Clerk of the Committee: Switch it over— 


Mr. Bell: Yes, we will probably switch it over starting next week. I 
am not going to refer to this in any real detail. I just commend it to you as 
further background reading and I have no doubt that Dr. Hill and 
representatives of his office will refer to it on Monday as they proceed. 


There are some areas that I would like to pursue with them. The purpose 
of the briefing today is not to tell you everything you wanted to know but 
were afraid to ask about the office of the Ombudsman or in fact the three 
organizations that are the subject of the expanded jurisdiction review, but 
more to focus on the current jurisdiction of the Ombudsman in the legal 
formula sense which has developed, and then review the three areas of proposed 
expanded jurisdiction in the context of their organization and structure and 
in the context of some, if not all, of the more significant dispute resolution 
provisions of the legislation. I call it “dispute resolution" because I think 
that is the best term. That focus is intended to represent, I guess, our view 
of where the Ombudsman's jurisdiction will most likely concentrate. 


Before I proceed any further, members, I want to publicly acknowledge 
the extraordinary work that Jennifer Wilson, your research assistant, has done 
on this work. The material in the first four areas of this brief is hers. I do 
not pretend authorship. I am the parrot today trying to tell you what it is 
about. If it is good, which I believe and am convinced of, she deserves the 
credit. 


The last item in this brief under the heading of "Statistics from the 
Office of the Ombudsman" is exactly what it says. At my request, the office 
has compiled, over a 10-year period, statistics on complaints received and 
processed by the office to the specifically described results, those results 
as per certain categories: complaint supported no recommendation; complaint 
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supported recommendation; complainant assisted; unsubstantiated; complaint 
abandoned; investigation discontinued; complaint supported with a 
recommendation made; complaint supported with a recommendation accepted; and 
complaint supported with a recommendation denied. It is intended ina 
statistical way, when it is reviewed for you on Monday by the Ombudsman's 
office, to give you an overview as to how many, spread over which particular - 
governmental organizations and how long on an average duration basis has it 
taken in each of these categories. 


I am always sceptical of drawing too much from statistics but I think it 
will permit you make some general conclusions with respect to the office's 
ability or inability, if you will, to take on an added workload and how rt 
might be spread among the office, etc. Those various categories and results 
are portrayed for you in graphic form. They should be the first three 
documents you have in that part. If they are not, speak to the clerk and he 
can organize you in that way. 


I feel, looking at the people across the room opposite me, that this is 
a little like bringing coals to Newcastle, telling them what the office of the 
Ombudsman is all about, but I am sure they will bear with me, and where I 
stray off the rails they will put me back on at the appropriate time. 


1020 


When you examine the jurisdiction of the Ombudsman, I think you have to 
go right to the primary function of the Ombudsman in subsection 15.) of? ithe 
Ombudsman Act. In fact, it is that section, substantially, that the courts 
have taken apart and analysed in determining in a particular circumstance 
whether or not the Ombudsman has jurisdiction. 


Just to remind members, that section reads, 


"The function of the Ombudsman is to investigate any decision or 
recommendation made or any act done or omitted in the course of the 
administration of a governmental organization and affecting any person or body 
of persons in his or its personal capacity." 


You have heard and know that the Ombudsman's primary function is 
investigatory. He can then formulate opinions and conclusions and make 
recommendations, and as you all now know, at the end of his process he can 
come to the Legislature through you. 


His powers, albeit limited to-investigation and recommendation, are 
quite extraordinary, because they may be exercised notwithstanding any 
privative clause in any provincial legislation. 


A classic example of that is the workers' compensation legislation, 
which has probably the most protected privative clause in provincial 
jurisdiction. The Ombudsman has from the very beginning exercised jurisdiction 
over that office and there has never been any formal challenge by the board, 
although it was dragged kicking and screaming in the early days. 


That notwithstanding, there are very specific exclusions over the 
Ombudsman's jurisdiction. Those are, obviously, judges or functions of any 
court; cabinet or any committee of cabinet; or any person acting as a legal 
adviser to the crown or as counsel to the crown in relation to any 
proceedings. Theoretically, in my capacity, whenever I exercise athe 
representing the Ministry of Education, I guess I would be immune from 
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investigation by the Ombudsman, if I interpret that section correctly. 


You also know that there is a provision in the act, subsection 15(5), 
that permits the Ombudsman, if there is a question of jurisdiction, to make 
application to the Divisional Court of the Supreme Court of Ontario for a 
determination. 


The Ombudsman has made such an application on at least two occasions, 
one involving the Health Disciplines Board about eight or 10 years ago and the 
more recent one involving the Ontario Labour Relations Board, a decision which 
I think was ultimately rendered last year by the Court of Appeal. Those two 
decisions of our high court, with the addition of one which came out of 
British Columbia and went to the Supreme Court of Canada, are generally 
regarded as the definitive judicial decisions in Canada interpreting Ombudsman 
jurisdiction. 


That is something you may want to consider as the next two weeks unfold 
when you examine these three institutions, if I may call them that, because 
when we go through the various formulae and process or tests, if you will, 
that the court uses to determine jurisdiction and when you examine the Ontario 
new home warranty plan and children's aid societies and public hospitals, you 
are going to see some elements of those that come within the jurisdiction 
test. You are going to see other elements that of course do not, and that is 
the fact of life with any governmental organization. At the end of the test 
application, the courts will weigh the balance, as you might. 


let me say at the outset that it is one avenue of consideration that, 
rather than legislation, the courts might be asked to determine the question 
of jurisdiction. I do not say that is a reasonable or a practical approach for 
all of the three. Whether it is for any one of them is, as I say, a matter ror 
consideration. 


On the second page of this jurisdictional brief, we set out for you the 
five tests that the courts have applied and you should keep these tests in 
mind as you are reviewing in the next two weeks. 


I am at the first tab, on the second page of the “Jurisdiction of the 
Ombudsman" material. In fact, the balance of this paper is a more detailed 
review and discussion of the various five tests. I am going to spend more time 
on some than I am on the others. 


Madam Chairman: Can I give the Ombudsman and myself a copy? 


Mr. Bell: I am sorry. I thought you had a copy. I guess one of the 
ways of ensuring that you will not correct me is not to give you a copy but it 
is not very fair. 


The five tests that the courts have been seen to employ, alone or in 
combination, are as follows: Is the subject matter of the complaint outside of 
the Ombudsman's jurisdiction by virtue of the two sections we have already 
looked at, section 14 or subsection 15(4), section 14 being the judges or 
functions of the court or cabinet; subsection 15(4) being the legal adviser of 
the crown or counsel to the crown. We are not going to spend a lot of time on 
that, with the exception of is it is a function of the court. If not, then the 
second test is the entity of governmental-— 


Mr. Campbell: Could I perhaps have clarification on "judges or 
functions of any court," does that mean the Ombudsman has no jurisdiction over 
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the court system, per se, in other words, second guessing a judge or jury? 


Mr. Bell: One word: no. Absolutely no jurisdiction in respect to the 
judicial process as it relates to the court system in Ontario. 


Mr. Campbell: Including where a claimant might have an investigation - 
launched and subsequently, in a parallel fashion, attempt to go to court? = 


Mr. Bell: That is a different issue. There is not an investigation 
of the court in that circumstance. You are talking about a parallel process 
which has the potential for inconsistent results and also whether the 
Ombudsman should investigate to make recommendations which have the effect of 
altering or recommending a change to a decision of the court that has not been 
appealed. 


I think that may be a question best left for the Ombudsman people when 
they address you on Monday. I know there has been a past practice where they 
usually put the complainant to an election. You are either going to go to 
court or you are going to come to us, you are not going to go to both. Where 
they have notice of a pending judicial proceeding, my understanding is they 
usually stand down and let that happen, then decide what they are going to do, 
if anything, later. 


The simple answer is: courts, no way. The interesting exercise, though, 
has been how flexible or how wide is the definition of functions of any court. 
I will review those with you in a moment. 


Obviously, test 2 is relevant to what you are go to do in the next two 
weeks because, while it is generally considered by the Office of the Ombudsman 
that none of the three areas you are considering is a governmental 
organization, I think it will be of interest to you to examine how close they 
are to a governmental organization. That may well impact on your ultimate 
decision about whether jurisdiction should be extended. 


The third test the courts apply is, if it is a governmental 
organization, was the decision in the particular case made in the course of 
the administration of a governmental organization. You will see that 
governmental organizations have tried to have that interpretation restricted 
in a very narrow way and the courts have said, "No such luck. It has to he 
expanded in a very wide sense. Otherwise, it gives no meaning to the 
legislation." 


Fourth, did the decision affect any person or body of persons in his or 
its personal capacity? That is really a question of fact again to be 
interpreted broadly and I am not going to spend a lot of time. 
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Last, did clause 15(4)(a) of the Ombudsman Act apply to deprive the 
Ombudsman of power to investigate the matter? There is reference to one of the 
decisions I referred you to earlier, the Health Disciplines Board. Clause 
15(4)(a) is the "notwithstanding" or “override on the privative" clause I 
referred you to earlier. 


Interjection. 


Me iBell: asin ites the appeal provision, which may determine a 
complaint to be premature, in the language of the Ombudsman. Where there is an 
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appeal pending, they will not exercise jurisdiction. Where time has expired or 
where the decision has been deliberately not taken to appeal, they will assume 
jurisdiction. Again, that is a question of fact. 


The only thing I want to say this morning about the first test is the 
meaning of the term "court." As we explain for you at pages 3 and 4 of this 
material, there has been effort by, for example, the Health Disciplines Board - 
and the Ontario Labour Relations Board in this province, and others in a less 
formal way, to apply a very wide definition to the term "functions of the 
court." 


The argument had been—and I guess it still exists in some 
quarters—that you do not examine the forum that is exercising the power, you 
examine the power that is being exercised; that where that power is 
quasi-judicial, where the authority to hand out decisions or penalties is 
equivalent to a judicial or quasi-—criminal authority, you should call that a 
function of the court and the Ombudsman should not have any jurisdiction to 
investigate. That, in substance, was the nuts and bolts of the Health 
Disciplines Board process. 


Mr. Justice Morden of our Court of Appeal in the Health Disciplines 
Board case, and subsequently the Supreme Court of Canada in the British 
Columbia case, hopefully laid that argument to rest, in this province at 
least, for ever. 


At the top of page 3, I just commend one of the quotes of the court 
where Morden says, "There is little doubt as to the normal scope of the word 
‘court! and I do not think that it embraces administrative tribunals, even 
those exercising powers with a substantial judicial component." So even though 
there is a substantial judicial component in any governmental organization, 
that will not exclude the Ombudsman's jurisdiction. 


When we examine these three areas, you.are going to see functions with 
substantial judicial components. You need not concern yourself or exercise 
yourself about whether it is appropriate to venture into that water; the 
courts have already erected the bridge across it. 


We set out for you on page 3 certain characteristics of courts and 
trappings of courts. That is all very interesting, but I am not going to waste 
your time this morning reviewing it in detail. I commend it to you for review. 


Essentially, under the first test, the real issue of concern is 
"functions of the court," and that has been held to be a very narrow 
definition not applying to administrative tribunals. 


The next, to me anyway, has always been a more problematic test. I am 
not sure I ever have or ever will fully understand it. It is “governmental 
organization." "Governmental organization" is defined by clause 1(a) of the 
act to mean "a ministry, commission, board or other administrative unit of the 
government of Ontario, and includes any agency thereof." 


In the early days, the governmental organizations interpreted that quite 
literally. They said, "Unless you can point to any one of those words in the 
description of my governmental organization, I am not a governmental 
organization." 


Again, the Court of Appeal decision on the Health Disciplines Board kind 
of laid that to rest. Mr. Justice Morden wrote a decision totally supportive 
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of the function of the Office of the Ombudsman, not only in this province but 
generally, and put the fire out. 


At the bottom of page 4 we highlight for you some of the things that the 
court said governmental organizations were to include. Obviously, it is 
confined to the government at the provincial level as opposed to any other - 
level. Being an administrative unit of the government, it must be identified - 
as an administrative tribunal. 


Going to the word games, though, if it is not called an agency ora 
board or something else within the clause 1(a) definition, it is nota 
governmental organization. This is what Morden would have to say. At the top 
of page 5: 


"IT can appreciate why the words ‘commission’ and 'board' would be a 
useful part of the definition in section 1(a). However, those words do not 
exhaust the field of such bodies. There are other names such as society, 
foundation, corporation, committee and so on. Hence, the convenience of an 
"other administrative unit.'" 


So if you will, he blew open that definition. I do not think the Ontario 
Labour Relations Board Court of Appeal decision did an awful lot to improve on 
that, if it did anything to improve it, so it is still a very open question 
today what the scope of governmental organization is}, 


To give you some further assistance, though, again at the top of page 5, 
it has been interpreted as describing those functions of government which are 
not performed by the Legislative Assembly and the courts, and what administers 
the law and government policy. 


Some of the features of an administrative unit, and keep these in mind 
when you examine the three areas next week: It is established by a provincial 
statute. All three of the areas are established by provincial statutes, 
directly or indirectly. 


Its members are appointed by the Lieutenant Governor in Council. In the 
three areas, none are directly. 


It discharges a provincially assumed regulatory responsibility. All do; 
certainly public hospitals and children's aid societies, and I think an 
argument can be made about the new home warranty program. 


It is subject to a degree of governmental control, some of the hallmarks 
of which are that its members are paid such remuneration and expenses as are 
determined by the Lieutenant Governer in Council; its employees are employed 
under the Public Service Act; it is required to submit an annual report on its 
activities to the minister; and the minister is required to submit the report 
to cabinet and then lay the report before the Legislative Assembly. Some of 
those elements apply to all of the three; some do not apply to all of the 
three. 


So you have, with these three, some grey areas. I think for the purpose 
of your review, rather than worry yourselves today about whether they do or do 
not have jurisdiction, let's go in assuming they do not have jurisdiction, but 
keep in mind how close they may be. 


Again, I think that might assist you. You are going to see, for example, 
under the new home warranty program, that the Ombudsman has jurisdiction over 
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some matters under that.legislation if they happen to be appealed to the 
Commercial Registration Appeal Tribunal. 


Likewise, under the Public Hospitals Act, if a doctor appeals the 
refusal for appointment or reappointment at a hospital and ultimately appeals 
to the hospital appeals board, the Ombudsman can assume jurisdiction, as the- 
Ombudsman in this province did about 10 years ago in a very noteworthy case. - 
It is the only time in the history of this committee that a complainant 
appeared before your predecessors and pleaded his own case. 


In any event, the issue of governmental organization is one that you 
will be visiting for each of the areas next week. 
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The third test, "In the Course of the Administration of a Governmental 
Organization." Those who opposed Ombudsman jurisdiction historically tried to 
narrow the scope of that definition. At the top of page 6, again, we give you 
some assistance. In the words of Mr. Justice Morden: 


"the most natural meaning is...substantially ‘in the course of carrying 
out the responsibilities committed-to it.' To base the jurisdiction of the 
Ombudsman on the distinctions between executive, administrative, judicial and 
quasi-judicial powers is to build it upon quicksand. The fact that a 
governmental agency exercises quasi—judicial powers does not exclude tt... 


"Th the course of its administration" means: Is it carrying out what it 
is required to carry out, or did it not carry out what it is required to carry 
out in the language of the legislation? 


I will not review any more, for now, the BC case or the labour board 
case on page 6, because that is just a restatement. 


On page 7 is the fourth test, "Affecting Any Person or Body of Persons 
in His or Its Personal Capacity." For your purposes in the next two weeks, 
this is interesting reading but is not totally relevant to what you are about. 
It has, again, been given a very wide application by the courts. 


The fifth test, the "exercising right to appeal" test, is one I want to 
review with you just for a few moments, because you are going to see, with the 
three areas and their legislation, a lot of appeals. On the question of 
whether the Ombudsman has jurisdiction, you will want to visit the question of 
when the Ombudsman should have jurisdiction. You may wish, depending on your 
final conclusions, to have something to say about the timing or the 
circumstances of same. 


Again, subsection 15(4) serves to exclude the Ombudsman's jurisdiction, 
that which he or she would normally have, if, in the words of this section, 
there is, "a right of appeal or objection, or a right to apply for a hearing 
or review, on the merits of the case to any court, or to any tribunal 
constituted by or under any act, until that right of appeal or objection or 
application has been exercised in the particular case." 


That is not an easy section, because it generally includes judicial 
reviews which do not have time limits or limitation periods. There is a grey 
area in some of these circumstances and, with each one of these jurisdictions 
you are going to visit, there is decision-making wherein judicial review is 
available, not expressly by the courts, but is available by—~- 
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I have just been whispered to that it does not include judicial review.: 
Why does it not? Who says it does not? 


Mr. Zacks: The Ontario Health Disciplines Board case. 

Mr. Bell: OK. Thank goodness you are here. I thought it did. 

Mr. Zacks: Otherwise, we would be on quicksand. 

Mr. Bell: OK. Forget everything I have said in the last 30 seconds. 


Mr. Tatham: I am a little slow on this. In other words, the 
Ombudsman cannot take action. Is that the idea? 


Mr. Bell: No. While the right of appeal is alive, and that is 
determined by the time for appeal—or while the appeal is pending, is the 
extension of that—the Ombudsman does not investigate. Once that is done, the 
Ombudsman has jurisdiction; or—and I think this is a practice of your 
office—-where the complainant confirms that he or she is not intending to 
appeal or waives right to appeal, you will still hold off? 


Interjection. 


Mr. Bell: In the old days, Arthur Maloney, if all he got was a 
person indicating he would not go to appeal, he would go. But you do not do it 
any more. All right. 


The expiry of the time for appeal rejuvenates, if you will, the 
Ombudsman's jurisdiction on a particular matter. You are going to see a lot of 
those when you review the three areas. 


Mrs. LeBourdais: If an individual wants to challenge the government, 
must he or she use this route, or can he or she choose the court instead? 


Mr. Bell: Depending upon, of course, the substance of the complaint, 
an individual may seek to have his or her rights protected or redressed by the 
eounts: 


The history of the Ombudsman is that his investigations, and some of the 
most notable ones, are chockfull of situations in which the parties had a 
right to go to court. Some of them did seek that, independently and 
additionally to the Ombudsman. 


I think the most classic case is the very first one, the infamous north 
Pickering situation, where a group of over 200 land owners who were affected 
by the north Pickering airport taking, rather than by some legal means through 
the courts, challenged the government's actions by going to the Ombudsman. 


There have been others. I am just trying to think about the last two we 
have seen. In regard to the Criminal Injuries Compensation Board, there were 
two last January which the committee considered, in which the parties did not 
appeal a decision of the Criminal Injuries Compensation Board to the 
Divisional Court. They let that time expire, for whatever reason, which is not 
relevant. Then subsequently—-in a couple of cases it was a fair amount of 
time—-they came to the Ombudsman. 


As you can see in your material, most recently from the newly appointed 
chairman of that commission, it looks as though the original Criminal Injuries 
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Compensation Board decisions are going to be overturned. The people are going 
to be given some amount of compensation as determined by a new panel. 


So it is an election. It is extremely expensive to engage the judicial 
system in Ontario. 


Mrs. LeBourdais: The reason I asked the question is that it seems - 
that, in a sense, the Ombudsman speaks for the disadvantaged or the little 
guy, because he can go through a judicial process, in a sense, without going 
before the courts. And also there are the legal costs. Plus he could have a 
certain amount of anonymity. Then again, someone to whom finances were not a 
problem could have a choice of counsel and could possibly use the generation 
of publicity resulting from the case to assist his or her case. 


Does it therefore favour some over others if people do have a choice? 
They have a choice in theory but maybe not a choice in fact if they do not 
have the wherewithal to know about how to use the systems out there and to pay 
for them. 


Mr. Bell: I do not know how to answer that question without getting 
into trouble. I think the Ombudsman's office will tell you that, 
substantially, their constituents are people whose means are, in relative 
terms, not substantial. 


That may well be one of the reasons why those people—but I do not think 
it should be confined because of the relative cost of litigation to be borne 
by a person privately in Ontario today. The average cost of a trial in the 
High Court of Ontario is about $18,000. I can tell you, I do not know where 
they get that average from, because my experience is that it is even higher. 
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What do you do? Do you have to have a $100,000 dispute before you want 
to invest 20 per cent of it? If it costs you $18,000 to go to court, unless 
some lawyer will guarantee the result, I do not think you take a $20,000 
claim. If it happens to be a dispute with the government and the government, 
for whatever reason, is not paying, some people readily go to the Ombudsman to 
effect that result. 


As a matter of fact, you should raise that issue with their office next 
week, because when you apply the point you are making to the three new areas, 
by expanding jurisdiction you may see some ability to further assist people in 
the province because with some of these areas, again, they tend to be, in the 
majority, financially disadvantaged people. 


Mrs. l.eBourdais: But there is a choice, is there? 
Mr. Bell: Yes, there is a choice. 


Mr. Zacks: I am not quite sure what our role is here, but what I am 
going to say is really not to do with how our jurisdiction works. It 13s" to 
give you an example of a case I am familiar with where complainants~—these 
were farmers who were suffering crop damage because of salt pollution on their 
orchards-—came to us to investigate, and we would not investigate because 
there was a cabinet directive saying no compensation would be paid and that 
precluded our involvement. These individuals then went to court and were 
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successful. There is no clear analogy or clear-cut pattern that we can give 
you. There are all kinds of cases and all kinds of variations. 


Mrs. LeBourdais: Some of which you accept and some of which you do 
not. 


Mr. Zacks: We cannot accept some because of the kinds of legal ~ 
problems and limitations on our authority to investigate that Mr. Bell is 
going through now, and those individuals, when they learn of these things, go 
to court if they can; if not, I do not know where they go. Others who have a 
lot of financial resources make a business decision and decide not to go to 
court, but come to us. Others do not have money and come to us because they 
cannot go to court. Others go to court because they want that type of legal 
review and they choose that option. 


Mr. Elliot: I have a related question, I think. I thank you for 
clearing up this bit with respect to the court because that was one thing I 
wanted clarified too. 


A lot of the boards that are making decisions that the Ombudsman's 
office acts upon are not court—oriented. One that has a lot of complaints is 
the workers' compensation area. I am wondering, is it the practice of the 
office to have them go through the whole process, because the cost is not like 
it would be in a cqurt appearance and there are mechanisms in place within the 
agency to handle complaints. It seems to me that if the Ombudsman had a 
practice of getting in too early, there would be duplication that was not 
necessary. I have been telling people that they really should go through the 
due process in a case like workers' compensation, and if they do not get 
satisfaction, they should then go to the Ombudsman's office if they are not 
satisfying their needs in the process. 


Mrs. Meslin: Mr. Elliot, it is not even a matter of suggesting to 
them that they could go earlier. We cannot take it until they have gone the 
complete route. They must have the final decision. They must have done 
whatever appeal process is available within any particular agency. They must 
have completed that before they can come to us and we can take it. 


Mr. Elliot: That was my understanding. I just wanted to make sure 
that I was doing that correctly. 


Mr. Zacks: Some Canadian ombudsmen have the power to investigate in 
their legislation, notwithstanding a statutory right of appeal. We do not, but 
they do within either a totally limitless discretion to investigate or one 
where there is some overriding concern. There are those situations where they 
can, but we cannot. 


Mr. Elliot: I think this point may have a great deal of bearing on 
the one case of extended jurisdiction that we are going to consider, namely, 
the children's aid societies, because if the office were allowed to get in at 
any stage along the way, because of the way it works right now, it could work 
to the disadvantage of the children. But to have the last call on health at 
the other end could be a very desirable thing. I think it is really pertinent 
to what we are going to be talking about. 


] Mr. Bell: I think it is equally pertinent in the area of public 
hospitals, particularly when you have regard to staff of public hospitals as 
private practitioners and members of the nursing and related professions. I[t 


is a very difficult matter to work through and identify areas where 
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jurisdiction will or will not kick in. It is subsection 15(4) that makes them 
wait until the process is finished, if what is being sought is compensation 
pursuant to the act. 


Mr. Elliot: Right. 

Mr. Mackenzie: I think the importance of the broadening is obvious ~ 
when you look at a number of things. It sounds nice to make the argument that 
you have a choice, as I heard Mrs. LeBourdais doing earlier, but when you also 
look at the costs of going the court route on many things, you are really 
looking at a fundamental question of justice here and what people can afford. 
I think you can make a real case for having the avenue of the Ombudsman and 
the authority broadened. 


Mr. Bell: There are- lots of reasons for going to the Ombudsman and 
not the court. One that perhaps is not thought of quite frequently is 
anonymity. Anonymity is a two-way street—anonymity for the governmental 
organization as well. The Ombudsman can investigate and resolve a matter and 
it is a statistic in his report. Once you commence an action, it is a public 
proceeding and the positions are polarized and the trenches are dug. 


Mr. Mackenzie: You are also into $20,000 or $30,000, beyond the 
reach of a hell of a lot of people. 


Mr. Bell: That is right. The other thing is—-I do not mean this as a 
criticism; it is a fact of life—that the civil section of the Attorney 
General's office represents this province extraordinarily effectively. One of 
the ways it does this is that it has an unlimited amount of money to defend an 
action. Very few people on the other side can say that. That scale, if you 
will, is balanced more evenly if the Ombudsman investigates, because while the 
Ombudsman does not have an unlimited amount of funds, it nevertheless has 
extraordinary investigative facilities and powers which are comparable. The 
dual or the election, if you will, is an important feature. 


Let me just review with you briefly the remainder of this paper and then 
I will get into the background of why you are here. 


What Jennifer has done for you in the remainder of the paper is to 
perform an interesting exercise I referred to earlier. It is to take the 
features of each of the areas and describe them in the context of any or all 
of the five tests. It is almost like a parlour game. You can each formulate 
your own conclusion when you review these features about whether, on current 
basis, the Ombudsman has jurisdiction. 


Take, for example, the Ontario New Home Warranty Program. It is not 
established by a provincial statute. It is a nonprofit corporation designated 
by the Lieutenant Governor in Council. As far as I am concerned, it is 
established indirectly by a provincial statute. I do not think the concept of 
indirect has ever been visited. 


The program's operations and payments of claim are funded entirely 
through fees payable by vendors, builders and new home buyers, but that is 
true for the.Workers' Compensation Board. The corporation is authorized to 
pass regulations. It is authorized by law, by government, to pass regulations. 
It has independent decision—making powers. Yes, it has independent 
decision-making powers, but some of those powers are subject to appeal hy a 
provincially constituted body. 


B--13 


It is responsible for interpreting and administering the legislation. 
The authority of the corporation is statutory, as we have said; the minister 
may revoke the designation and restrict the powers, etc. There is a ministry 
representative on the board of governors. Lastly, it must furnish the ministry 
with an annual report which is submitted to the Lieutenant Governor in Council 
and then laid before the assembly. ~ 
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It is not perfect, but there is an argument on both sides and Dr. Hill 
and his predecessor, Mr. Morand, really did not raise issues about 
jurisdiction. It was clearly acknowledged that they did not have jurisdiction 
over the program and proceeded to restrict their investigations only to those 
areas that were clearly jurisdictional as they related to the program. In 
other words, they investigated the ministry whenever the ministry became 
involved. 


Children's aid societies: it is almost trite to say what its paramount 
purpose is, but it is worthy to say it. It is certainly a provincially assumed 
responsibility. Societies are not directly established by provincial statute, 
but under the statute they must be established. They are incorporated 
nonprofit; in general terms, 80 per cent funded by the province, 20 per cent 
by the municipality. It is run by an independent board of governors. They are 
not appointed by the Lieutenant Governor in Council. There are no 
representatives of the provincial government on any of the boards. 


Although the legislation outlines the functions of the societies, they 
have additional functions which are outside the legislation; I am not sure 
that is the way we should have said it. They have powers that are inferred 
from the legislation, like running day care centres. Each society has 
considerable latitude in developing its own internal policies and procedures. 
The authority of the societies is statutory. 


The minister has the overriding supervision and monitoring 
responsibilities and may revoke or suspend the designation, and can even take 
over a board of directors if the circumstances warrant it. Agencies must be 
approved and are supervised by ministry officials, the defined directors and 
program supervisors. They have to file financial reports. We have already 
talked about the funding. The bylaws must be submitted to the minister for 
approval. 


Again, you can make an argument both ways. Let's not waste time with 
that debate. This Ombudsman has concluded he does not have jurisdiction over 
societies as such. 


Public hospitals: you cannot start or run a public hospital unless it 
has been approved by cabinet. They are governed by independent boards of 
directors. They are responsible to administer the hospital and enforce the 
legislation; that is, the Public Hospitals Act. They develop their own 
internal policies and procedures. Staff are normally private practitioners. 


One of the complicating features of public hospitals are those hospitals 
in Ontario that have psychiatric wards designated as a facility pursuant to 
the Mental Health Act. The Ombudsman already has jurisdiction in circumstances 
in that area that you are going to have to explain to us next week as to the. 
extent, because it is important for the committee to understand next week 
completely what that jurisdiction is and where it stops within a facility. The 
interesting question is that if they have jurisdiction over some of the 
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operations in the public hospital, as in this way, is there a very big jump 
between that and the rest? 


I have already told you about approval of incorporation in the use of 
public hospitals. Last, but certainly by no means least, the hospitals are 
funded through grants by the provincial government. = 


Mr. Elliot: Can I have a clarification on that last point. It says 
in the children's aid portion that 80 per cent of the funding comes from the 
provincial government. The implication could be read into that last comment on 
the public hospitals that they are completely funded by the provincial 
government. I think there are additional funds. 


Mr. Bell: You are right; of course they are not. In some cases, they 
have extraordinary authority. They can raise their own funds. They have 
ability to fund—raise. They have ability to generate revenue from things such 
as parking facilities, the cafeteria, food facilities. They can charge costs 
for certain items or services that are not covered in the plan. No, we do not 
intend to advise you that it is 100 per cent, but I think the word 
"substantial" is appropriate, as the word "substantial" is for a society; 80 
per cent is substantial by anybody's definition. - 


As far as I am concerned, one of the key elements under the societies 
and under the public hospitals is control. Under some of the Charter of Rights 
cases in determining to what extent the charter is applicable to government 
operations, degree of control is one of the factors that is considered. 


Mr. Tatham: If, for instance, this took place with public hospitals, 
the granting of privileges, then medical staff usually get together with the 
board to say you may or may not have privileges. Somebody, if not allotted 
privileges, has access to review. When that review is over, if the Ombudsman 
took over, he would have a chance to explain that, would he? 


Mr. Bell: Actually now, the Ombudsman gets his swing after a 
hospital appeal board makes the decision. In other words, if you said, "All 
right, Ombudsman, you have jurisdication over public hospitals in the area of 
appointments and reappointments of staff," I am not sure, on analysis, if it 
would make any difference because subsection 15(4) of the act says you do not 
have jurisdiction while there is a right of appeal to be exercised. 


I guess there may be a situation where a doctor would be refused his 
appointment, ultimately by the board of directors at the hospital, and would 
choose not to appeal to the hospital appeal board. Legally or technically, the 
Ombudsman would have jurisdiction to investigate that. 


But for those that were appealed right through the process, he would 
have jurisdication no earlier than he does now. I do not know what that means 
statistically. Statistically, I do not know how many doctors do not appeal to 
the hospital review board on a question of appointment or reappointment. In 
terms of impact statistically on the office, I do not know. We can speculate, 
I guess, or hopefully we will hear from some representatives of public 
hospitals on what it will do to the board of directors. I am sure there are 
both sides to that street too. 


Anyway, why are you here, worrying about these three areas? Let me. give 
you a little background, if I can, and briefly go back to 1977. Arthur Maloney 
back in 1977 came forward with a report to the assembly and your predecessor 
select committee recommending that he be given jurisdiction over the area of 


B—15 


municipal government—all functions of municipalities. That is an awfully 
broad brush. It included, of course, public hospitals, children's aid 
societies, boards of education, garbage collection, waste disposal and 
anything else. Mr. Maloney at that time had the benefit of extensive travel 
and study in the area of jurisdiction worldwide and presented a very 
scholarly, thorough, comprehensive analysis of why his office should be =: 
expanded. ~ 


The committee did not have comparable expertise and experience, so it 
decided to do some travelling and get its own. It travelled to various 
countries in Europe, Scandinavia and the Middle East where the ombudsmen in 
those countries, or some ombudsmen, exercised jurisdiction over local 
government matters. 


The committee came back and said that, yes, there may be a case that 
could be made out to have an ombudsman function of overseeing local government 
affairs, but not the Office of the Ombudsman of the province of Ontario. That 
committee was not about to do anything further at that time. It lay dormant 
for a number of years, and in 1985, Dr. Hill in his annual report, visited 
again the question of expanded jurisdiction. 


I think, in fairness to Dr. Hill, what he said in the report was 
misinterpreted. It was seen by, I guess, the media as an attempt to expand the 
universe for the benefit of his own office. That in fact was not the case. 
What he said was: "Ten years have gone by since the office was created. I 
think it is time to take a look at things. I think there is a need for 
expanded jurisdiction." 
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The committee, when it considered the matter in general terms at that 
time, going back to its 13th report, said: "Yes, now it is the time to visit 
that question. We will undertake a thorough inquiry, including public hearings 
on the question." Your predecessor at that time posed three issues of fact 
that it wanted to consider as part of its hearings and deliberations: Is there 
a need for expansion to other provincially constituted organizations? If there 
is a need, what is the scope and who should perform that function?" 


The committee also directed Dr. Hill and his office to prepare the 
position paper that I have referred you to earlier. That is September 1986. It 
is good reading. It gives a focus from the office's context of the three areas 
that he ultimately recommended with reasons why and some projected impact, 
although I think that will be revised as we proceed next week. 


Dr. Hill made essentially two recommendations. He recommended that the 
area of the provincial Ombudsman's jurisdiction be expanded to the three areas 
that we are going to talk about. In so far as municipalities or local 
government generally are concerned, he recommended that the provincial 
Ombudsman's office not be expanded in those areas, but he urged the committee 
to consider other ombudsman models for local government. That is still an open 
question you are not going to visit in these hearings. I guess it remains to 
be seen when that question will be raised for formal discussion. 


The committee, when it received that position paper, really distilled 
the original three questions that it put to one. I commend this = toryor for 
consideration over the next two weeks or at least to prepare your report; that 
is, should the Office of the Ombudsman as presently constituted have its 
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jurisdiction expanded into any or all of the three areas: the new home 
warranty program, the public hospitals and the children's aid societies. 


If the answer to that question, to any or all of those three is yes, 
then to what extent should that jurisdiction be expanded? I guess it is 
predictable that you are going to hear positions on both sides of that - 
question. By the review of the lineup of people who are going to appear before 
you, both from ministries and groups and the public, I think you will get a 
fairly representative view. 


Mr. Henderson: There was some discussion and consideration of 
expanding jurisdiction to universities. Could you just take a second to say 
what became of that idea as well? 


Mr. Bell: In his position paper, Dr. Hill did say that this does not 
exhaust the areas that might be expanded. Somewhere in here, around page 10 or 
11, he says there are others. He names universities, but he says they are not 
a priority for the office. The recommendation, as I understand it, for the 
three is the product of a fairly thorough examination and reflection of the 
types of complaints they receive which they cannot investigate and the 
perceived need for some form of ombudsman function overseeing various areas in 
the province, and they settled on the three. 


I think it is best left for Dr. Hill and others, either now or Monday, 
to tell you why the list is not larger than it is, except that they are the 
three priority items. It is his priority, it may not be yours and it may not 
be others. 


Mr. Henderson: Are we limited to the three he recommended or not? 


Mr. Bell: I do not think you are limited to anything, to tell you 
the truth. 


Madam Chairman: I think we are limited just in that the 
deliberations that went on during our normal sittings in March, April or May 
defined it to be three areas; so we prepared and advertised on those three 
areas only for the next few weeks. 


Mr. Bell: The focus is the three, and I think the expectation is a 
report on the three. To what extent you leave the door open for others is for 
you to consider and decide. 


Madam Chairman: Just for the benefit of the committee, too, I think 
the inclusion of universities was interesting in that the Ombudsman does have 
power or jurisdiction over colleges, but not over universities. I think Dr. 
Henderson is aware of that, but others may not be. That is why we entertained 
that particular area for the Ombudsman. 


Mr. Pollock: If you expanded jurisdiction over public hospitals, 
would that in turn take in district health councils? 


Me. Bells Noy Vidor noe cainksa. 


Mr. Pollock: What about boards of health? 


Mr. Bell: I do not think so. Let me tell you what one of my problems 
is. How do you expand the jurisdiction, and how do you expand the jurisdiction 
without affecting the definition that the courts have formulated? Do you 


B—17- 


recommend that there be a schedule annexed to the legislation and you specify 
these three areas? If you do that, what is the next step? I do not know. By 
putting three on, do you exclude others or do you open the door? One of the 
things I want to explore with Dr. Hill and others is how do you get it in. ig 
you say, all right, public hospitals are hereafter, how does that keep out 
boards of education, for example? If you apply the control relationship test,- 
I think boards of education may be closer than public hospitals. os 


Mr. Zacks: You have a conflict. 


Mr. Bell: Yes, if you talk about boards of education, I have to get 
out of the room. Anyway, that is one of the things that you are going to have 
to address and your question, Mr. Elliot, focuses on it squarely. 


Madam Chairman: Mr. Pollock asked that question. We know you will 
figure it out. 


Mr. Bell: That is not what I meant. You know what I am getting at, 
Michael. 


Mr. Zacks: Sure, I understand what you are saying. 


Mr. Bell: In some other jurisdictions, the ombudsman's jurisdiction 
is determined by a schedule to the legislation and it lists the 375,000 
various boards, agencies and commissions, so there is no doubt. 


Mr. Zacks: If you look at the New Brunswick act, that is how they 
did it there. There is a general section in the act which establishes 
jurisdiction similar to what subsection l(a) does in our act. Then it 
enumerates other bodies which come in, such as public hospitals, 
municipalities and others. That is how they have chosen to do it there. But 
New Brunswick is an extremely unlitigious province with respect to ombudsmen. 
I do not think there has ever been a court case in New Brunswick, unlike 
Ontario. 
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Mr. Elliot: I would like to comment on the board of education 
comment of a moment ago. I see a real distinction, because it is an elected 
body as opposed to a hospital board being an appointed group. I think there is 
a real distinction there, which should be noted as leaving the boards of 
education out, because my reaction is through the control the Education Act 
and the regulations have vis-a-vis boards. My point is, though, that! ifwal of 
a sudden the Ombudsman has jurisdiction over something called public 
hospitals, knowing their relationship with Ontario, then somebody might make 
an argument, "Hey, the relationship is quite comparable with boards of 
education; so how about those too?" 


Mr. Bell: I am sort of taking the broad brush. You and I have a 
CONETICC trate PLtOG, 


Mr. Elliot: That is for sure. 


Mr. Bell: What I would like to do with the three areas, rather than 
take you through the text, is spend time on the diagrammatic presentations 
that are at the beginning, first, dealing with the structure and organization 
and then with the dispute resolution mechanisms. If you turn to the second 
tab, the Ontario New Home Warranty Program, these two diagrams really distil 
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what is in the text; so there is little sense for today's purposes in 
duplicating. I am looking at the program's organizational chart. 


You will recall we have already seen that the payment of claims and fees 
payable are entirely funded by vendor/builders and purchasers. One thing I 
neglected to add is that under the legislation it is mandatory for builders to 
be members, to be registered. It is a bit like the workers’ compensation = 
scheme. If you are an employer in this province and your employees are 
scheduled, you do not have a choice; you have to collect and pay and you can 
be assessed. In any event, you can see the organization. It consists of a 
board of directors, 14 in number, appointed by the association. Its chief 
executive officer is the president and registrar, who is appointed by the 
corporation. Its next management level is the corporate group. It has 
directors with very specific responsibilities, plus a manager of management 
information systems. 


There is very little in that organizational structure, it would seem to 
me, that would attract the jurisdiction of the Ombudsman in terms of just how 
it is organized. What it does under the various duties and powers under the 
legislation is that if you give jurisdiction to the Ombudsman-—and going back 
to subsection 15(1), the Ombudsman has jurisdiction to investigate any 
decision, recommendation, act or omission made in the course of the 
administration of a governmental organization affecting any person in his or 
its personal capacity—then presumably anything done by this corporation which 
affected a third party the Ombudsman could investigate. 


That is true, by the way, of any ministry, one of the things that you 
may be interested in inquiring of the Ombudsman. Technically speaking, almost 
any decision, recommendation, act or omission done by the government of 
Ontario is under the Ombudsman's jurisdiction. I am trying to think of a 
personal example. Technically, I guess, if the Ontario health insurance plan 
notifies me that I have to pay a 20 per cent increase in premium for some 
reason, that is a decision which affects me in my personal capacity. Subject 
to the appeal mechanisms up through OHIP, I could go to the Ombudsman and 
complain about that. 


If I am receiving workers's compensation benefits, and they hold my 
cheque back, for whatever reason they believe is legitimate, that is a 
decision that affects me in my personal capacity. I can go to the Ombudsman 
and complain. The potential of circumstances of a complaint is mind—bogg ling 
in terms of numbers. But if you ask the office, "How many do you get and what 
are the types," it does not get that type. So, with respect, I do not believe, 
certainly with this institution, that the floodgate argument is going to hold 
a lot of water, because while potentially everything it does or does not do is 
subject to scrutiny, in reality it does not happen. 


If you turn to the next page, we have prepared a schematic on the 
dispute resolution mechanisms. This is the area that is going to spawn most of 
the complaints to the Office of the Ombudsman if jurisdiction is expanded. You 
can see it is essentially in three categories. On the bottom, left—hand side, 
under the "Vendor/Builder" heading, a vendor/builder makes an application for 
registration or renewal of that registration, and that is initially reviewed 
and processed by the registrar. He may refuse the registration renewal or he 
may suspend or revoke that registration. 


On notice of appeal within 15 days, that is appealable to the Commercial 
Registration Appeal Tribunal. How does that work? Potentially, if a vendor is 
notified by the registrar that he is going to have his licence suspended, if 
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the Ombudsman had jurisdiction, the vendor could do one of two things. He 
could appeal immediately to CRAT and try to get that decision reversed or 
revoked. If he is unsuccessful, he can go to Divisional Court. If he does 
that, while not technically, I think in practical terms, the Ombudsman would 
not bother with that case. 


He may, however, decide for whatever reason not to appeal to CRAT. He ~- 
may go right after the notice of revocation or suspension to the Ombudsman, 
and the Ombudsman would investigate; or he may, after the decision of CRAT, 
decide not to go to the Divisional Court—and we have talked about the cost of 
litigation—and may go to the Ombudsman then. There are two areas, two levels 
under this category. In terms of combinations of circumstances, he may go on a 
refusal of registration, a refusal of renewal, a suspension or a revocation. 


Under "Purchaser," the legislation contains certain conciliation 
provisions which may be requested by either the vendor or the purchaser. If 
there is a dispute, bear in mind the purpose of the legislation is to provide 
certain consumer protection to home buyers within a limit. Under the warranty 
provision, it is to a maximum of $50,000; under the defects provisions, bb LS 
a mamximum of $20,000. For any purchaser of a home, as defined within Ontario, 
from a vendor/builder who is registered there is a fund which may certainly 
mitigate your circumstances, your loss. 


Initially, a purchaser may request a conciliation. The conciliation 
process requires a decision rendered within 14 days. A purchaser, for example, 
may after conciliation, if unsatisfied with the result, go to the Ombudsman. 
However, the legislation further provides that if you are not satisfied with 
conciliation, or in any event, you can file a claim with the corporation for” 
compensation, either for a breach of warranty or a failure to perform thes 
contract. 
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Again, a decision must be rendered, in the language of the legislation, 
"“»yromptly." A purchaser, for example, unsatisfied with either the assessment 
for compensation or the decision whether to compensate, could go to the 
Ombudsman. Note further that a purchaser who is unsatisfied with the 
corporation's assessment of the loss and award or decision for entitlement can 
appeal to CRAT. That purchaser, if unsatisfied with the tribunal's decision, 
might go to the Divisional Court. In those cases, again, I do not think the 
Ombudsman, in practical terms, will touch it. But the person might decide not 
to go to CRAT because there is an expense involved. 


You should know that on appeals to CRAT, the corporation assumes a 
position adversarial to the purchaser. It 1s an interesting concept, by the 
way. I guess, technically, counsel for the respondent on the appeal represents 
the vendor; in fact, counsel is counsel for the corporation. It costs money. 
Some people might, for good and sufficient reason, decide they do not want to 
go in when the scales are uneven, that they do not want to absorb the cost of 
legal counsel, uncertain of a result; so they may go, right after the 
corporation's decision, to the Office of the Ombudsman. It may be an 
interesting question to pursue, if the Ombudsman has jurisdiction, to what 
extent is that going to affect the workload of CRAT, or who cares? I do not 
know. I guess the corporation cares. 


You are going to have representatives of the corporation appear before 
you. They have appeared before this committee on other occasions where the 
Ombudsman, by some ingenious method, investigated acts of the ministry and 
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made a recommendation which had the effect, ultimately, of the corporation 
paying. I would expect that the corporation would resist quite strenuously any 
notion of expanding jurisdiction to itself. 


The other thing you should know is that the ministry does intend 
amendments to the legislation and the regulations. One thing, for example, is 
it is going to remove the power of the corporation to formulate its own — 
regulations. Is this not the only so-called private corporation in Ontario 
that has the authority to make regulations and does not even need cabinet 
approval? 


Mr. Zacks: That is correct. 


Mr. Bell: The only other body I know in this province that has the 
authority to make regulations without cabinet approval is this committee. 


Mr. Tatham: I wonder what are we talking about in dollars? Is there 
any dollar idea on what it would be to take on some of these things? We are 
talking about hospitals and children's aid. Does anybody sort of have an idea? 


Mr. Bell: They are the people you are going to have to ask. I have 
already alerted them to that fact, that one of the meat-—and—potato issues that 
needs to be discussed is: "Assume you have it for any or all of them. What is 
it going to cost you, or how many more people and how many more facilities is 
it going to translate to?" You are not going to get an absolute answer. 


Mr. Tatham: No, just a general idea. 


Mr. Bell: I think they will be able to give you some fairly reliable 
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guesses. 


Mr. Tatham: It costs you so much for an appeal or to investigate 1 
or 2 or 10 or 20 or 1,000 or whatever. 


Mr. Bell: They will do it on a case basis. By the way, the Ombudsman 
will not have to go back to school. We are talking about this jurisdiction. 
Investigating these types of cases is exactly the same as investigating 
others. In fact, it may be easier to investigate these than workers’ 
compensation, for example. The only question is: "What is the likely impact to 
the current workload, and can that impact be spread among your current 
complement? If not, how many more?" You will hear from them on Monday, I 
think, on that. 


The third area is the arbitration facility. The parties to the dispute 
may agree to have the dispute arbitrated. The arbitration is pursuant to the 
arbitrations Act, and there is a right of appeal to the Divisional Court. I 
will be interested to hear from the Ombudsman's office, but it would be my 
view going in that it would not have jurisdiction over that process in any 
event because it is a private arbitration. Practically, I believe, it is 
rarely utilized, although we are entering the area of private dispute 
resolution in this province, and there is going to be a real direction taken, 
initiatives by government to push the public into more private dispute 
resolution. That facility may be more utilized than not in years to come. 


Are there any questions on the home warranty plan before I turn to 
children's aid societies? 


Mr. Elliot: Would you make some more clarification comments with 
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respect to the fact that a person in this situation, either a vendor ora 
purchaser, could go to the Ombudsman's office as opposed to going to CRAT? 
When I, as a layperson, read that this is an appeal tribunal, because of what 
we talked about earlier, that until all the appeals are exhausted, the 
Ombudsman does not have jurisdiction, there is confusion still in my mind 
about the difference between that kind of appeal and this kind of appeal 
tribunal. 


Mr. Bell: Maybe Mr. Zacks can expand on it further since he works 
with it much more than I do. In clause 15(4)(a), which is the right of appeal 
or objection, the focus is the phrase "right of appeal," and right of appeal 
expires when the limitation period for taking the appeal expires. Both 
judicially and otherwise, this section operates to exclude the Ombud sman's 
jurisdiction so long as there is a right of appeal. 


If you look at the diagram for the warranties plan on dispute resolution 
mechanisms, you will see coming up from both the vendor/builder and the 
purchaser a requirement, under sections 9 and 16 respectively, that you must 
within 15 days of the decision of either the registrar or the corporation 
request a hearing. That is another word for a notice of appeal. The 
Ombudsman's jurisdiction is excluded while that 15-day period runs. 


As the office has told you, even though the purchaser might come on the 
first day and say, "I'm not going to appeal; here's my notice of waiving 
rights to appeal; start your investigation now," it will not until the 15 days 
have expired. Let's take it further. If the appeal is launched to CRAT, then 
again the Ombudsman does not have or will not assume jurisdiction until that 
decision is rendered. Then again, clause 15(4)(a) kicks in, because you have 
the 30—day appeal time for the appeal to the Divisional Court. Once that 30 
days has expired, then the Ombudsman would have jurisdiction to investigate 
the decision of CRAT. 


Just because there was a right of appeal does not exclude the 
Ombudsman's jurisdiction to investigate for all time. You cannot say to 
someone, “You had a right to appeal that a year ago and you didn't, so the 
Ombudsman can't investigate." That is the argument that had been made: "You 
have a right of appeal and that right of appeal hasn't expired. Therefore, you 
can't go to the Ombudsman." Does that help? 


Mr. Elliot: It still does not help with respect to the thing I 
considered on the worker's compensation question. I thought Mr. Zacks very 
definitively said that until all the appeals in that kind of situation were 
exhausted, the Ombudsman could not get into the act. It seems to me that even 
in that situation, if a person wanted to take a solicitor to a hearing with 
him, he could. So there is a cost involved there too, if they choose to incur 
that cost. I still do not quite see the difference between that kind of 
process, where you get to an end point before the Ombudsman’ s office can kick 
in, and this kind, where there is an appeal tribunal where they can kick in 
before that opportunity is exhausted. 
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Mr. Bell: You know what? Neither do I. Michael, can you help? 

Mr. Zacks: Let me try to explain it this way. There are really two 
kinds of jurisdictional questions we deal with in the office. One is the 


jurisdiction over the organization and the other is the jurisdiction over the 
complainant. We can have jurisdiction over the organization, the Workers' 
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Compensation Board, for example, but not over the complaint because we cannot 
investigate until all the statutory rights have been exhausted. 


We can have jurisdiction over the complaint but not over one of the 
organizations in the process. Take, for example, HUDAC right now. At this 
stage, we cannot investigate a HUDAC decision at any point, but we can =~ 
investigate the CRAT decision. CRAT is a body that deals with complaints from- 
a multitude of organizations at lower levels dealing with commercial 
registration. 


Another example that might focus it more would be assessment complaints. 
We have jurisdiction all along the line dealing with assessment. We have 
jurisdiction over the assessor because he works with the provincial 
government; we have jurisdiction over the Assessment Review Board because that 
is a government organization; and we have jurisdiction over the Ontario 
Municipal Board because it is also a government organization. But until all 
those appeals are taken or the time for taking them has expired, we cannot 
investigate the complaint. 


When the time period expires, we can investigate, but all along the 
line, if the complainant goes to the Ontario Municipal Board, we can not only 
investigate the municipal board's decision but also the Assessment Review 
Board's decision and the action of the assessor as well. 


That gives you a sense of the scope of how we get involved in different 
types of complaints depending on the limitations of our jurisdiction over 
organizations and over complainants. 


Mr. Tatham: I have a case in my own riding where a chap does not 
agree with the assessor but does not have enough money to go to court to fight 
it. So he lets the appeal period lapse and he can then come to the Ombudsman 
to go ahead? 


Mr. Zacks: You have to be careful with assessments because some 
assessment complaints have to go to court. There is a right to go to court. 
Other assessment complaints deal with the level of assessment and go to the 
municipal board. If he stops the assessment at the assessment level, we can 
investigate the complaint, essentially regardless of what that complaint is, 
but if he does go to the courts, then we are limited. We cannot investigate 
the final court decision, but we can investigate lower decisions along the 
line, such as those made by the assessor. 


Mr. Tatham: By the assessor. In other words, right at the assessment 
level. 


Mr. Zacks: That is right. 


Mr. Tatham: He appealed it once to a local board and got taken out. 
Now he can go further if he wants to, I suppose, but he has not got the 
doLlars to ao 1c. 


Mr. Zacks: We could investigate, but what we could do would depend 
on the nature of the complaint. 
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Mr. Zacks: Does that help in terms of our perspective? 
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Mr. Elliot: The statutory part of it, I think, in each situation 
would be quite different; so you would have to be familiar with each 
individual case. I think that is the important part of it. 


Mr. Bell: Could I ask you to turn to the third part now-—the 
children's aids societies. In terms of organization and structure and of ~ 
numbers of dispute resolution mechanisms or the exercise of responsibility by - 
societies, this is the most complex of the three. We are certainly not going 
to visit it completely in the briefing session, and I would like to just 
confine my remarks to the two diagrams at the beginning. Again, they are a 
distillation of everything that follows, which I commend to you for reading at 
your convenience before next week. 


As you can see in the first sheet, the organizational structure, 
starting at the top, the governing legislation is the Child and Family 
Services Act, 1984. That act, as with all such legislation, gives the minister 
the overriding power and responsibilities with respect to the implementation 
of the act and the enforcement of statutory obligations, duties and powers 
under the legislation. 


However, the minister is able under this legislation to delegate a lot 
of his responsibility, and he can do so to two statutory officers, the 
director as defined in section 5 and the program supervisor, again in section 
5. They are both appointed by the minister. The director is responsible to 
advise and supervise all societies in Ontario. The program supervisors are 
responsible to ensure compliance with legislation and regulations. They are 
representatives and employees of .the minister and are already under the 
Ombudsman's jurisdiction, so please note that to the extent that there is a 
decision, recommendation, act or omission of either or both of the director 
and the program supervisor in respect of any of their responsibilities 
relating to any society, the Ombudsman could investigate. 


I think I have it right. The director could recommend to the minister, 
after an investigation of the activities of a certain society, that the 
minister take over the affairs of that society; and you know there has been 
precedent in Ontario in the last 10 years when that has been done. That 
decision could be investigated by the Ombudsman if there were a complaint, and 
the focus of that investigation would be the merits of the decision, which 
would include a review of the activities of that society, whether it warranted 
the action that was taken. So in an indirect, general way, the Ombudsman 
already has some jurisdiction over some things that societies do. 


Below those two statutory positions there are the 54 societies. We have 
already seen that they are incorporated nonprofit bodies, and the funding 1s 
generally 80-20, unless there is not a municipal corporation in the area; then 
it is 100 per cent funded by the province. A society is run by a board of 
directors, by statute if that is required, as well as the statutory executive 
committee, which is established through the board pursuant to its bylaws. The 
board is appointed from members of the society. It is responsible generally 
for the governance of the society. Note that there is a stipulation of 
membership of the board. It must include four municipal representatives, and 
those same four representatives must be on the executive committee. 


Again by statute, the board of directors must set up a child abuse 
review team. It reviews cases of alleged abuse and it offers recommendations 


to the society. 


Again by statute, there is the requirement that serving under the board 
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of directors there be local or executive directors appointed for each, and 
that office is responsible for the administration and enforcement of the Child 
and Family Services Act. You will also note in the legislation that there are 
certain stipulated educational requirements for such an office. Then under 
that you have the internal staff of the society. That is how it is organized. 

If you turn the page—the heading of this page on mine is lopped off—it 
is "Dispute Resolution Mechanisms." The focus of the page is the box almost in 
the middle. It is on the societies, the board of directors, the director and 
the internal staff. 


We start with a requirement under section 64. Each society, by statute, 
is required to develop procedures for the handling of complaints respecting 
the society's services. That is a review procedure. If anybody affected by 
something the society does complains, it must have an internal review 
mechanism. 
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You can see that the review mechanism goes up to, ultimately, the 
director. The director has responsibilities regarding complaints about society 
services, adoptions, society removal from foster parents’ care and child abuse 
register. The director is the one with the authority to decide to place a name 
on an abuse register. He has the authority, I think, to refuse to remove—-no, 
just to place on. It is only one way. That decision may be appealed to the 
Divisional Court. 


Just to take that one at a time, where the complaint review procedure of - 
each society does not satisfactorily resolve a complaint, a person may take 
that up to the statutory director, who may do something. Now help me, Mr. 
Zacks. Do you not already have jurisdiction over anything the director does 
under those four categories? 


Mr. Zacks: Yes. 

Mr. Bell: For example, you have authority right now, do you not, to 
investigate a decision by a director to place or not remove a name from the 
register? 


Mr. Zacks: Yes. 


Mr. Bell: Provided the time for appeal to the Divisional Court is 
eliminated? 


Mr. Zacks: Yes. 


Mr. Bell: Then, members, the Ombudsman already has jurisdiction over 
everything you see under the left heading, "Director." 


Madam Chairman: Mr. Tatham, you had a question? 


Mr. Tatham: OK. Maybe a part of it has been cleared up. I suppose 
the reason a person would not go beyond the director to the Divisional Court 
is it is a matter of dollars. Is that the idea? 


Mr. Bell: That would be one reason. The other reason is that they 
may be advised by legal counsel that there would be no chance of success on 
appeal . 
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Mr. Zacks: I have been reminded that we have taken the position that 
since there is no specified time limit provided in the legislation— 


Mr. Bell: For appeal? 


Mr. Zacks: For appeal, the appeal remains outstanding and we would - 
not have jurisdiction until that right of appeal has been taken. 


Mr. Bell: Wait a minute. Section 71 says you may appeal to the 
Divisional Court. 


Mr. Zacks: Yes. 

Mr. Bell: Do you not look at the Courts of Justice Act to get the 
30-day time limit? There is no open-ended appeal to the Divisional Court that 
I am aware of in this province. 

Mr. Zacks: There would be under judicial review. 

Mr. Bell: Oh, no. 

Mr. Zacks: Under the Judicial Review Procedure Act. 

Mr. Bell: Section 71 says, does it not, “appeal to the Divisional 
Court," and do you not then look to the Courts of Justice Act? If you look to 
the Courts of Justice Act, then you have 30 days. 


Mr. Zacks: That is right. That is what the Courts of Justice Act 
says. 


Mr. Bell: Sorry, members. 
Mr. Zacks: It is open to interpretation. 


Mr. Bell: You are saying that in practical terms you have not 
assumed jurisdiction? 


Mr. Zacks: No, we have told people that since there is no time 
limit, they have to go to court. 


Mr. Bell: You might want to revisit that question. 


Mr. Zacks: We might, yes. It is an opinion that. may have been given 
prior to the revisions of— 


Mr. Bell: Of 1984? 


Mr. Zacks: Yes, of the Judicature Act and now the Courts of Justice 
Act. We have to look at it again. 


Mr. Bell: Yes. 


Mr. Zacks: But I think, for purposes here, you could argue that it 
might be, but the current position is that we would not. 


Mreebeu. mon. 
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Mr. Zacks: The only reason we have not really raised it again is we 
do not get that many complaints in that area. 


Mr. Tatham: Have you ever done one of these? 


Mr. Zacks: We have at least one complaint where that legal opinion - 
was given, and that may be one of the reasons we do not get many complaints. - 


Mr. Tatham: They have gone to the Divisional Court and then come 
back to you folks? 


Mr. Zacks: I do not remember the details of it, but I know we have 
looked at the issue. We have turned an individual down on the grounds of no 
jurisdiction because we interpreted the time period to be still available to 
go -to the Divisional Court. We may want to look ‘at that again. 


Mr. Tatham: If I may pursue this, after Divisional Court, you could 
still come in. Is that right? 


Mr. Zacks: We could. We could look at the practices and procedures 
of the director. We would not look at the exact decision the court has decided 
because, in our view, that would be tantamount to investigating and 
challenging the decision of the court. As a matter of practice, we do not do 
that, although I am not saying we could not do it. I am saying we do not do 
it. It is kind of a nice distinction. 


Madam Chairman: I have two people who want to ask questions and I am 
just looking at the time. It is 11:56. 


Mr. Mackenzie: It is not a question. I am just wondering if we are 
not getting bogged down with a bit of legalese here. 


Madam Chairman: Yes. The first concern I have with this, and I have 
just been discussing it with our counsel, is that the main thing we are 
discussing here is whether we are going to expand into the jurisdiction of 
these areas. If we are, then I think the second question is that we have to 
determine at which point in the dispute resolution system we would like to 
recommend that the Ombudsman's jurisdiction start. We are getting somewhat 
bogged down with the second part, which stage in the mechanism, rather than 
the first of whether we want the Ombudsman to have that jurisdiction. I do 
agree with that. 


Before I go to Mr. Elliot, it is now 11:57. I had anticipated that this 
would move along a little more quickly. I question whether Mr. Bell is going 
to have the ability to finish children's aid societies, public hospitals and 
these statistics in 30 minutes now. I question that only because we have 
already been at it two hours and we are not even halfway through the material. 
I would like some direction from the committee as to what you would like to 
do. If I thought we were going to finish this by 12:30 or one o'clock, I would 
suggest that we press on, go till one o'clock and call it a day at that point, 
but I do not see that we are going to be doing that at this rate. It might be 
better if we take a lunch break and come back at two. I do not know. 


Mr. Mackenzie: If it can be shortened enough to TLS Cs ye lees On 
I would much rather do that. 
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Mr. Bell: I do not intend to do the statistics today. They are not 
mine and I am not going to be the first one to make a mistake on those. That 
is for Monday at least. I can shorten it by giving even more of an overview. 
You all know what public hospitals are. You can all read the material. 


Madam Chairman: How about if I suggest that we press ahead, and if 
at 12:30, it looks as if we are still not going to finish, then we reconsider - 
this, if that is acceptable? 


Mr. Elliot: That is a good suggestion. Because of other scheduling 
and things, I think it would be good to finish at 12:30 if we can, but I 
wanted to advise the Ombudsman group that in your discussion with respect to 
the children's aid societies, I would be very interested in your comments with 
respect to possible overlap with the office of.child and family service 
advocacy because, in checking that function out, there seems to me to be a lot 
of potential for duplication between your office's function and that office's 
function. My understanding is that it operates very well and it seems to do 
the same function as your office. 


Mr. Zacks: Do you want to deal with that now or on Monday? 


Mr. Elliot: No. I would rather it be deferred, because of the time 
restraints today, to your presentation on Monday. 


Madam Chairman: Mr. Mackenzie, was your comment solely on the 
technicalities? Did you have anything else? 


Mr. Mackenzie: No. 


Mr. Bell: Members, we are still with the diagram re the societies 
and dispute resolution mechanisms. Let me give you more of the overview. 


Obviously, the box is intended to represent the operations of the 
societies exercising their duties, functions and responsibilities, as they are 
enumerated in the material. As you know, the primary focus is that which is in 
the best interests of children in this province in terms of protection—in 
some circumstances, detention—adoption, record-keeping and the like. 
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Please note that there are, by the legislation, five areas where 
decisions or activities of the society may be reviewed upwards. We have looked 
at the one, the director. Then there is the minister, the most important and 
the most overriding area where activities of the society may be reviewed 
upwards. In a practical way, there is the Ontario Association of Children's 
Aid Societies, although I do not think you need to concern yourself with that 
for jurisdictional purposes. 


Mr, Elliot has just referred to the office of child and family service 
advocacy. It has been described as the children's ombudsman, protecting under 
the legislation both children's rights and representing children who are hard 
to place. The question is raised, how is jurisdiction exercised in that way, 
parallel, concurrently or as a vehicle for overseeing the affairs of that 
office? 


The next avenue up for review is the Child and Family Services Review 
Board, having to do with adoption records and other records, etc. Then there 
is the residential placement advisory committee, which reviews residential 
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placements, both on a mandatory and a discretionary basis. As I have said 
before, I do not think we will bog down with it now, but the Ombudsman already 
has jurisdiction over the various boards that are appointed by the statute and 
meet the jurisdictional test; so it is nota question of considering whether 
for the very first time the Ombudsman is to have jurisdiction over society 
affairs. You are really talking about the question of degree. Should all the - 
affairs at the very first level of the society, regardless of these - 
mechanisms, be placed under the jurisdiction of the Ombud sman? 


You will be hearing from representatives of the Ministry of Community 
and Social Services next week, and the Ontario Association of Children's Aid 
Societies will be appearing before you with respective positions; so you can 
visit any of these questions with them. 


Would you turn to public hospitals. Again, I would like to confine 
comments to the two diagrams at the beginning, which are intended as a 
distillation of the text. On the first page, under the structure of public 
hospitals, you will see from the top down that there are the inspectors, 
investigators and hospital supervisors, who are designated by the minister and 
the Lieutenant Governor and have overriding inspection and. supervision 
responsibilities of hospitals; and also the Minister of Health and the 
Lieutenant Governor in Council, who approve applications for incorporation, 
proposals for additions, etc., and bylaws for the board of directors. 


Then there are the 223 public hospitals in Ontario exercising duties, 
powers and responsibilities under the Public Hospitals Act. They are funded, 
although not totally, through grants from the province through the Ministry of 
Health. Hospitals are run by a board of directors selected by the hospital 
corporation. In an administrative way, the hospital is’ run by the chief 
administrator and the staff thereunder. What is unique about public hospitals 
is the staff of the hospitals. They are, in the medical context, private 
practitioners. Although they are appointed by the board of directors, they are 
still considered private practitioners, the exception being the chief of 
medical staff and the partial exception being department heads. As well as the 
medical staff, there are the other health care providers, the nursing staff 
and other members. 


One of the questions is: If jurisdiction is to be expanded, is it to be 
expanded over all of the actions of all of the people seen on this chart 
within the hospital setting? Taking it right to the heart of it, is the 
Ombudsman to have jurisdiction to investigate a complaint of someone 
concerning an opertive procedure? 


It certainly is performed in a hospital and certainly, in part, by staff 
employed by the hospital, although the surgeon in charge would be a private 
practitioner. Again, there are one or more other bodies with responsibility 
over that, the College of Physicians and Surgeons of Ontario, for example, and 
through it the Health Disciplines Board. There are some difficult questions 
you are going to have to deal with and raise with various of the people who 
appear before you. 


Mr. Tatham: Do you have information on what other jurisdictions do? 


Mr. Bell: Yes. One of the purposes of the committee's travelling to 
Manitoba and New Brunswick is that both of those provinces have jurisdiction 
over public hospitals. I know the committee will be interested in hearing from 
the people whom you are going to meet with there. Where is the line drawn and 
how do you cope with it? 
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On the second page, under the dispute resolution mechanisms, we have 
omitted a category—and I must tell you I omitted it deliberately. We could 
have created a fourth category here of a patient who has a complaint of some 
sort with some hospital procedure and what the recourse is. I think, in 
general terms, the recourse is an informal one right now, short of access to 
the courts. 


In most hospitals, they are called various things, but they have 
complaint officers. They are their own internal ombudsmen. Some of them are so 
sophisticated they anticipate your complaints. My son was a day and a half 
late for surgery at the beginning of July. When I opened the mail on Tuesday 
of this week, I got a letter from the chief of the complaints office 
explaining and apologizing for the day and a half. I did not even lodge a 
complaint. That is one example. Again, is the plan that the Ombudsman should 
have jurisdiction over that type of matter? I do not know. We will have to 
hear from them and discuss it with others. 


Regarding the dispute resolution mechanism, we have already looked at 
the route up vis-a-vis the physician for appointments or reappointments. I am 
going to leave the Mental Health Act mainly because I do not fully understand 
what the Ombudsman's jurisdiction is in that category. I am-going to leave it 
to them. 


Regarding the 53 hospitals in the province that have mental health 
facilities, the Ombudsman does have jurisdiction over those. You will hear 
what that jurisdiction is, although I would anticipate it has something to do 
with the review board's involvement. I am going to forget about it. He is 
shaking his head. 


It is further complicated because the Criminal Code has relevance in 
certain mental health facilities in Ontario, the Criminal Code being a federal 
statute, etc., and the review board having certain authorities there. 
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The question under those two categories is to what extent do you have 
jurisdiction now and to what extent are you seeking additional, and how does 
that impact on the remaining question of other hospital operations. 


I think that is probably, on an overview, as far as I need to go. What 
we are preparing for you and will have by Tuesday is a list of suggested areas 
that you might want to review with the various representatives dealing with 
the three groups that are going to come before you. They will focus on some of 
the text and some other areas we have thought of. But for the purpose of a 
briefing or just an introduction to what is to come, and subject to any 
questions you might have, I think your focus is probably going to be more an 
the policy level than on the meat and potatoes level, although this gives you 
an idea of the three models and what the impact might be, both from their 
perspective and from the Ombudsman’ s perspective. 


Unless any members have any questions, that is about all I am good for 
today. 


when they do come forward; highlight a few areas, anticipating some of their 
arguments, that we might get a way around. And also within the dispute 
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mechanism, where the key points might be, so that we can ask them that 
question and they may be able to respond to us. , 


I just wonder if that would be of any assistance to the committee at 
all, in particular to the three ministries. I am thinking not with any bias in 
mind, just in terms of assisting us in dealing with them here and asking, at~ 
the very preliminary stages, some good questions that might elicit helpful - 
answers. Would that be a bit helpful? 


Mr. McLean: I agree with you. I think that would be an excellent 
idea, if it is possible. 


Madam Chairman: We will see if any of that can be highlighted. This 
is good, but I just wonder if it puts out any issues that are glaring so that 
we might want them back or say, "Oh, we did not ask them that particular 
question," as we wound up. 


The second question I have—and this is one from yesterday actually; it 
is a recollection, and I could have asked you privately about it-—-is on your 
section 22(3) letter in all the cases that were before us in the past couple 
of days, I noticed that they had a great outline of giving notice of the 
procedures and of not introducing new evidence. Although it seemed to me that 
some people did not read that, it was there in the letter, and I felt very 
good about that. 


I did see also, in the second or third last paragraphs in .the letters, a 
reference by the Ombudsman that in fact not many cases go to the standing 
committee and the statistics of success for the Ombudsman in going to the 
committee. I think it said only eight went to the committee, seven of which 
were decided in his favour. I do not recollect seeing that paragraph before in 
the section 22(3) letters. 


I just wonder what policy decision put that in now. It might. have been 
in the old letters, but I got the feeling that it was a bit intimidating 
perhaps, "You better resolve it, because the committee will probably decide in 
my favour." Was there any decision made? I just read it and it came out and it 
stuck out. 


Ms. Morrison: I think that paragraph was there partly to emphasize 
that very few cases actually do get to the committee. As I said when we were 
in hearings yesterday, the percentage is just minute. You see half a dozen 
cases a year. 


I do not think it was intended to be intimidating so much as to suggest 
that ministries should not wait for the chance to deal with the matter at the 
committee. It was kind of a continuing on of the arguments above, which say: 
"Give us your information now. If you have it, this could be resolved." [ 
think the intent of the paragraph was to indicate that was a very important 
thing, that we get that information. But if the committee feels it is 
inappropriate, we could certainly modify it. 


Madam Chairman: Did anybody else read that paragraph and have any 
feeling? 


Mr. Mackenzie: I just wondered why they were not stronger. They 
obviously were not getting the information, when you read the letter. 
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Mr. Campbell: The thing that concerned me about that whole thing was 
the notion—and.I know you are not doing this—that maybe in the perception of 
the public, you are just picking the cases that you think you can win. I do 
not want to say that in that way, but that is the only way I can say it. That 
was my concern in all of that. Although I am new to the committee, I just was 
not sure about the policy decisions you made, but it seemed, the way it was - 
written, that in the public's mind, it might be we are just taking cases that- 
we think we can win. I know that is not your conception. 


Ms. Morrison: Which— 


Mr. Campbell: The number of cases that were taken. I do not know if 
it was in that specific reference, but somebody made it. Very few cases come 
to the committee, and they may be ones that you might win. I am not saying 
this well and I apologize to you, but there may be a perception that those are 
the ones you take. 


Ms. Morrison: First of all, that letter just goes to the ministry. 
That is a ministry letter, not a public letter. 


Mr. Campbell: But in this committee it becomes public- 
Ms. Morrison: Yes, it does in committee hearings. 


It is true to some extent that what happens in our process is that if 
the matter is not resolved to our satisfaction, it comes to the committee. To 
the extent that the Ombudsman has a choice about what is an adequate and 
appropriate response to our complaint, he brings the ones to the committee in 
which he feels: their response has not been adequate and appropriate. This 
means he does choose the cases in which he feels he has a strong reason to 
believe the government's position is unreasonable and will be found to be 
unreasonable by this committee. That is the process. 


Mr. Campbell: You have clarified it for me. That is why I was very 
careful in my choice of words. I was trying to be careful. But it would be the 
public's perception that the underlying reason— Maybe what I am asking is 
that you could strengthen the thing by saying what you just told me, because 
it was not as evident. Maybe that is the way around it, just the simple fact 
that they are there for these reasons, but maybe you have not amplified them. 
Maybe that is the way to do it. 


Ms. Morrison: We did not intend to sound threatening or to sound as 
if we were— 


Madam Chairman: "Settle now because the committee is going to decide 
against you anyway." That is how I interpreted that paragraph. It was just a 
little different than I had seen before and it did rear a certain feeling when 
I did read it. In fact, I did recollect that we did decide seven out of eight 
in favour. 


Mr. Elliot: I would like to comment on paragraph 2. Mr. Bossy and I 
had quite a discussion relative to this two days ago. We share Mr. Mackenzie's 
concern that there be a very firm—probably firmer—-statement of what you just 
said to us, at the end of the letter. But quoting the statistics and that kind 
of thing, we found to be objectionable. I think just say something to the 
effect that very few come before the committee and "If you finally have any 
further information, make sure you get it to us before it comes to the 
committee." We obviously have been reacting to new information quite violently 
on your behalf. 
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Mr. Tatham: Maybe you could say it, but just do not threaten them. 


Madam Chairman: Yes. I like the idea that they know that a very 
small percentage come to the committee and that you are really adamant about 
this one. I guess what I found a little different was the success rate right 
there, blatantly. I found that a little different. _ 

mr. Tatham: That is not bad. If you won, you won; if you lost, you 
lost. If we took 10 and we lost eight, you have a pretty good chance. But if 
we took 10 and we won eight, you do not have much of a chance. But try your 
luck. I cannot get too sweaty about it. 


Mr, McLean: I just found that in most of the cases, if the 
information had been supplied by the ministry, they would never have got here. 
That is why it looks like they win most of them. The fact is they have never 
supplied the information. If they had, they would never had got to this stage. 


Madam Chairman: I just mention that as a point of discussion. Maybe 
you can have some more thought about it. There are different views on how to 
read that one paragraph. 


We will resume on Monday at ome o'clock in room 151. 


The committee adjourned at 12:20 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON THE OMBUDSMAN 
Monday, August 15, 1988 
The committee met at 1:05 p.m. in the Amethyst Room. 
EXPANSION OF OMBUDSMAN'S JURISDICTION 


MadamesChairman: We will call the meeting. to order. 
Good afternoon. Welcome back. 


Webhaveebetorestusstodawrrne .onmbudsman;, ebst »Helic LT 
understand you are going to do a few opening remarks and 
then press ahead with the expanded jurisdiction question 


and, in particular, the Ombudsman's view and what you have 
experienced over the last \littie while. I know we taveva 
Mumbex ofeimaterials qvouw “have Toutebetiore us pxand “I pam csure 
VOUwwili explain that for us. 


The sother sthing, just eior “committee imembens yas you 
have now a revised agenda for this week before you. We are 
in Toronto for the entire week, and if you have any 
questions, please do not hesitate to raise those. 


Buea ve: 
Drew Hielt: Thank vou, Madam Chair. 


I am just going to make a very brief opening 
Statement, and then my executive director, Eleanor Meslin, 
and general counsel, Michael Zacks, will be presenting 
Natpervalyinifublvior iyollnagediiication: 


As tyoufarebawarersineSeptembergof 1986 /slepresented to 
this committee a paper concerning the general question of an 
expanded Ombudsman jurisdiction in Ontario. In that paper, 
Set out background materials for the consideration of an 
expanded jurisdiction, described some of the problems which 
coneetopthe Sattentionsofinyfotfice bandéwhich incannot 
tivestigatemand triedatofestimate, the "Lmpactyupongmy votfice 
efvexpansions,of- my ymandatestofcoveracertain ,arease 


Geo 

Ttiwasenotimy intenteinepresentingvyou with<that 
to ecorma tion sicrml sel bemylincent stodaymtegpersuadesyou tocany 
partacularsactionweRathery viiwishstolprovide>youswathrthe 
information necessary for you to make a considered decision 
aswtoewhether or snotethesOmbudsmanvs#gurisdictiontshould be 
expanded. 


Tésyoumdocdecidesthat antexpanded jurisdictaonvis 
appropriate; wyoulwillyhavertopconsider whichgareas «could 
most benefit from an Ombudsman's review. I have provided 
own thoughts on some areas and have attempted to show the 
effect jurisdiction over these areas would have upon the 
vor Neianysoflfice: 
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My estimates are by necessity only general 
approximations. It is not possible to know the effect of 
possible Ombudsman review in a particular area as complaints 
will increase in an unpredictable way once people know that 
the Ombudsman may consider their problem. We will no doubt 
need increased staff and budget, and these are matters which 
must be considered by the committee in making its decision. 


I have asked my staff to present to you today detailed 
information about our present process so that you may as Ss 
for yourselves the impact additional investigative 
responsibilities, might Navel onvourvebtiteyelorsewve Lhe 
Ontario public. They will be pleased to answer any questions 
you may have, after their presentation, and to provide 
fiacther information &that syowirequime. 


Thank you, Madam Chair. 
Madam Chatrmarverthank you, siin5 teu sir. 


Ms. Meslin, are you going to, be conducting che 
presentation? 


Msi. (Me's Tin piYes Seprdound Methaink Penis mike Tis ftworking, 
but @feu"thiss core (Wworkingaokay erie apiece: Cons 


Madam Chairman: You can leavewii sort tas bong as’ oa 
can hear. 


ay) 


You even brougnt us fancy charcs- 


Ms. Meslin: Yes. The committee indicated that it 
wanted our office to address two items in relation to 
expanded jurisdiction. One was a brief overview of how the 
Office of the Ombudsman operated, and the second was how the 
office would cope with any expanded jurisdiction. I have 
separated the briefing today in the following manner: 


Number one, I will briefly outline how the office 
presently operates, and by that I mean very briefly. Many of 
you had the original briefings when you came in as members, 
but®fiors those. of 7youPwhotdidynoets a1 wouldsiaceceuee. 11) 12s 
going from the general to the particular and showing you 
particularly how we run through a case step by step. 


Number two, Michael Zacks will update Dr. Hil 
report to you of September 1986 and discuss our case 
Staffing estimates, Hboth@gurisdictional and 
nonjurisdictional in all three areas of your consideration. 


And@®finally») number three;OI will *outiaine? the possible 
staffing, space and administrative effects, including the 
budget ramifications, Of gexpandanG Cul Jurisare rien. 


Before I proceed, I want to introduce two additional 
staff members who have assisted me and will probably be 
assisting you very closely. One is Larry Brookwell, who is 
the manager of our computer systems and operations and has 
helped develop all of the statistics that John requested. 
Larry is sitting over there 1neeiemsccriped shirt. 


And Dale Bryant, who is one of our land use 
investigators and has a great deal of comparative 
information on Ontario and Manitoba in terms of Children's 
Aid Societies, some of which we're going to leave with you 
today. Dale will be going with the group to Manitoba because 
he has done a lot of indepth work on Children's Aid 
Societies in Manitoba and Ontario. 


You,know, .of course, Dalesand ~Michael.,.I do not have 
COslneroduce them, 


Wherawe atin Sheor curing sihescourse of this 
explanation, please feel free to interrupt us if we do not 
seem to be clear or you have some other particular 
questions. 


Soswtteethatau-Lathtnkelwwould bike .tou.go,on junless 
anyone would like to ask any questions before we proceed. 
Okay. 


I have drawn up an organizational chart to indicat 
VOUlmusn Lelteme turn this (gusteaslLittle.beeause -Ludasnot+t 
you can see it. 


By iD 


Can you see it over here if I stand to the side? 
MoemCarrothers: Sure. 


ie BS 

Mosuliesionc. lehave drawn.up,anecrganilzatzonal schart 
just to give you some idea of the overall organization. As 
you know, the investigative procedure is really the centre 
OfecurelLeece -inethe .organization,.and all.of the svarious 
arcass tend to. support.it to.make sure.that.we function 
effectively. 


Atethes top.of -the chant. theacGmbudsman;.My. position, 
the executive director, is the day-to-day organizational 
person. who_sees. that, the, functioning,of. the .organization, 
both procedurally and administratively, runs effectively. 


Now sundeiw Chat ..Vvous wie l.seceaanumber of areas. that 
Support the director of. investigations and the Ombudsman anc 
myselte. MichacieZacks, our.general counsel,.has,under his 
Mass iC DOs dL wOlaoUver Legal. COUNSEL eI Ne Ludi ng tne 
articling students...And: the. legal.counsel are asSigned to 
various. teams, investigative teams, to.assist,.as 1f they 
were lawyers in a law firm who can be utilized for legal 
advice, legal memos and guidance to make sure that we are 
Home scuayi noe lecal iy Outset hour megular path. 


Themconirol eres he woerson,~.Olwcoursce, whosandies 
our money, our budget, makes sure that we stay honest and we 
do not overspend once we have been given the budget. And 
under. the. controller is. the administrative, area. That is the 
ManvadereCopeadminustration who runs psalleot our “support stat, 
DUC ASI Nine Decors sel io cetera. 
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We then have an®accounting section ,@i1t goes without 
saying. An assistant section, which is Larry Brookwell's, 
and has to do with all our computer data and statistical 
background. 


The publications area and educational area is a 
two-person area. We have a director of publications and 
communications, and we have a coordinator of community 
relations® "The distinction is =thatethe dinector ot 
publications and communications, of course, is responsible 
for producing all our brochures, our annual report, liasing 
with the media, assisting’ Dr. Hill and*+any other members of 
the staff with speeches or public appearances. 


O 
' 


The coordinator of Community relations isthe per 
that makes sure that our development of community outre 
on a broad basis is’handled.* She is the one that organiz 
community meetings, that liases with MPP's on communit 
relations matters and liases*wWith Various community members. 


ww 
ye 


Ma 
43 


w 


Over Gn my: far®# lett as *darector GEM egionalreervices. 
Thatveais*the individual’ that’ runs Our*t1 el d@oriices ance 
district’ cffices "across "the provinces And*®as Youwean see 


Program. We have two native programs officers at this 
one based in Toronto and one based in Timmins. 


The supervisor, fie 
staff people who at one poi jus 

who recently have been made full time. They are single 
individuals who were at one point working out of their 
homes. Some of them are now working out of one-person 
offices in the communities of North Bay,” Windsor,” London, 
Sault Ste. Marie. 


The’ district’ offices are our * regular or fice structures 
that" have a-district officer and @an intake= opiicer, 
two-person offices. And they are located in Kenora, Thundei 
Bay, Ottawa and Timmins. 


Now, to our piece de resistance, and that is the 
investigative process. What Twant to” do is)" youre can’ see 
from heré there are assistant directors in various area 
What’ I would Dike’ tot do” ls" bema a1 Cele More Sspecitic a 1S] 
you to take a look at the sheet we have handed out that has 
no titie’put'"has! “intake andy firormativon, = Tabor and 
Psychiatric institutionss "er cetera. And. ar goungeco 
spend a few minutes just telling you a little bit about the 
investigative teams. 


Pere) 


As you know from hearing our recommendation denied 
cases)” Gall- Morrison is ‘the@dn,eccor ole investigations, “anc 
she is’ responsible for Seeingrtnac ali anvestrgarilons, sale 
our Jurisdietional Anvestigacvons ana adlie off ours incase 
information and nonjurisdictional complaints are handled. 


The Sheet® that’ you Raves im tronw of you lists tie 
number of staff assigned to each of the teams. The teams are 
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divided, as you can see, into policy groups, and what I have 
tried to do to give youxsome snapshot of them is list und 
each team those policy areas that the teams are responsib 
for so that you can get some sense of the way in which we 
operate. 


an) 


The labour and psychiatric institutional team do 
generally labour, employment, psychiatric hospitals. A 
you can see, that might be the team that the psychiatric 
Wards of hospitals fell under at that ws,-what happened, if 
that is the way we designated it. 


= 

> 
+09) 
w 


Fach team has an assistant director, legal counsel, as 
i said, assigned to them, atnumber -cf investigators anda 
investigative researchers. The term researchers is a bit cf 
ae misnomer . Do is not. researcher in. the Gommon, regular 
nsesof the eword.} bt Sis) ene person who cenecrably .eceives 
Lriaet Pad 5 Serie cates mie Ws at | 


sé 

The Cony bai ne Binal tse 
the preliminary work bef 
Lives tigation: 

Bacm team, sas5eVOuU Calcee at tie bortcom, Nas a Suppor: 
group. They have an administrative secretary, who is ¢ 
person =that'handles alt cf the regular records, typing; 
makes sure that follow-ups are done, et cetera. And then 
tirey Mave stwoewPsoperators / sone ion StWo WPpoperators, 
depending on the size of,the team. 


The t San yuika t Appears BOriav Gw.a ean aie: oe 7 
ve | - Pos Ne Un =~ +4 + ae ee es (a = viii es 
areas = Uae sootal Wenret Pus shear, a5" VOU scan Seo, haS ali tic 


hea lthneand sheabthrirevated = séducation pelated, and-in a 
couple of cases we have transferred a few of the od 

It looks like an anomaly when you can see something 1 
public trustee. Some of the transers within teams have 
made only because other teams have been overburdened and we 
have tried to move somevot those from one to another. 


) 
Qu 
We ct 
qd) 
00) 
Uf 


Dodge xr the social benefits team, you would attach 
Ghiidnen is Ala Secietlesmandaperhaps «hospitals other than 
hetpsychnaatricewards. Nowssfsamscnlyeputting themathere 


guUSEeSOeyou Ganases howethey Eilecinaethe spectrums, Tnere 
gertadniyalssaspossibidlity that if-we got, expanded 
jJurisdtetion inte hospatahspnmvwe may “have to develop a tes 
SlG*by@itselt*whten would be unrelated to these four téa 
Thenpustwvee andvlitensing* team, as pyoulcan;see; dear 
wWheneals thetateasvotasustace and places sieke Liquer’ Licer 
Boards sitqiounconiro) Beards Racing Commission, et .cetera, 
and they also have Rent Review, which would normally be in 
the iiandstise beamebecause landjuse does haveshousing. But we 


havemsortyOfasnuEbled Pesaround ariittile- 


The Land use! resources! and revenue team is our dumping 
ground-eThesonly reason I say, that is when»we.tried to 
divide teams into policy groups, “we, had a whole-bunch of 


eqas and-=ends" and we put the odds and ends”in” land use: 
And although they have their regular ones that would 
neormalay fali uandér them;*like agriculture andeenvironmen 


they» do have a few odds and ends like revenue and 
fransportation and’ communication. Thateis the, area-tnhat 
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Ontario New Home Warranty Plan would fall under if we 
subdivided it? 


Two other points I want to make about this chart is 
that at one point, about two and a half years ago and prior 
to that, we had a fifth team that was called corrections, 
and they dealt with all of the institutions, correctional 
institutions in the province. Over time we decided that we 
could ‘better “serve “the correctional Ministry Wand Gdo’ a better 
joObita£t “we 'took four correctional investigators andespread 
them through the four other teams. We have correctional 
investigators in each of the teams who specialize in 
corrections, and we find that the way in which they work 
melds better by being separated out than being in one unit 


Thevother thing @P want *towdraw yourfateencion is P tor 
the far left, there is a section called "Intake and 
Informatton.' “And “although 1 “may "appear +to “be 
self-explanatory, that is the first area where all of our 
complaints end up. This intake and information team h 
duel responsibility. 


325 


One, it assesses, it takes a look at things, and 
things fthat "are defintely Mon jurmisdictionalre tehandies. 16 
has investigative researchers and intake officers that 
handle abl Sofitthe tricn jUriSsd cticnarecomoelernes +ee 
referring them on soméwhere or by trying to solve the 

roblem just by telephone on their own. They also wi is 
they assess it and it looks like there is a possibility that 
there ‘may rbé-a "jurisdictional “aspect for "that Gis Ba 
jurisdvetional ‘complaint “they “willesend SiteupstorGari or to 
the particular teams they think it fits in with. 


We have recently, with the break-up of our corrections 
team, we have developed a new system of handling corrections 
because most of the institutions now have put telephones in 
the institutions so that inmates can use telephones to call 
out. Since that has happened, our telephone system from the 
institutions has grown so large that we have set up a 
special unit in the intake and information area specifically 
for correctional telephone complaints. 


What we try to do, instead of going out there 
attomattcalty wn®order top firsey save money. and, Ss 
Service this e¢@oenstiguency- more quickly, we try tots 
can handle the problem on the telephone. If it is som 
where we just have to phone the superintendent, we do so. 
we have to refer them to the superintendent or if it is ju 
a small problem that we think we can get the answer to and 
call them back, we do so. That particular area has taken a 
great jump upwards, and I think we have really been able t 
service the institutions in a much better manner than we 
might have before. 


(@) 


Now; )that-is the generalm@oictuve what Ie wottd Siike: to 
do“is I’ have one-more™littlet@charceco SHOW Youreand tial is 
a simplified chart of how we handle a case, a complaint I 
should’ say? that scones in 


TitewlSeaevery, Very =ssimperried cnart, “Duc "fl -would 
Poenerey.CuNjusc=get a snapshot preture ttivan *go "inte “too much 
detail. 


At the very top of the chart is intake. Case comes in. 
There are two diagonal lines flowing left and right. The 
snortelinesout of Sintake vonsthetletitulisays '"surisdiction -" 
Heese JUrUsauecironal @conprammcses Thekonevon the @nigkt,. "NJ," 
nonjurisdictional complaints. 


Wow? etheweacy One? Mor “Colinse, FYS nonyUresdvetional. Tt 
Locks a “tot easter than "ites. olnm Simp le terms’; 7LPe Means 
that what we try to do is we refer it on to someone that can 
Hand veeies. 2e 16 aistminseicale BEGG fs8fedeéral; vive is 
MNOnMjIUBUSATCECDONaA Hs Or eLosmt “LS Sometning *+that we feel we can 
do ‘quickly Von ‘the *telépnone, “just *to-assist;) LPiké“phone 
because someone's Unemployment Insurance check has not cone 
in, we will phone Unemployment Insurance. We will do ¢ 
footwork. It takes us five minutes. The complainant probably 
would take®an “hour sand @a "‘Halrere-tind®the right person or 
get a good response. 


So non jurisdarctionaly although they look Tike ‘they are 
imeana out PpecatT in “and=or “themselves "take -aViretle-bit of 
time and effort. 


WuinEsdeoyt ona Mi iwentake 4a PlGek Tat iC co-deréeéyemine 
PE LSequrisarctlonai Ss Alter Navingd sent scout tne r 
NOtiTLestion *tortthetminrstrya~swe begin Mour*inves : 
The investigation can involve something as simple as a phone 
call or something as complex as doing legal research, going 
out and interviewing witnesses. We do get all the files fron 
the particular Ministry involved .~Wev look through=them; we 
read through them; we discuss things with the ministry. We 
try to get a complete understanding of what the situation 
is, what the case is all about. We speak to anyone we think 
may have something that will assist us in determining 
Whether Gthaveconmplaint was Some* merit > or*nots 
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After we havelgot’all” our” information in, assuming 
that our sinvestigator feels (that there is some merit in the 
Gase@ thatuisnourd pe brought¥ so the attention of the 
Ombudsman, we bring TE to ewhat is’ called acase conference 


And at the case conference, we have the Ombudsman, myself, 
general counsel pradirector “of investigations and the 
particular“investigator who is bringing the case discussing 
the evidence they have, putting before the Ombudsman the 
SLtuation svistening toneany questions that the rest of us 
may have to see whether we feel they proceeded far enough, 
whether we feel that something more should be done. 


The Ombudsman looks at it and decides if he wants to 
take 4 teportnem.9 (3a) tstageASwhich Tsiftor “course? where we 
give tentative conclusions and recommendations. If he says 
Uvigaw = TLewOULde Luce to do* that, ate win’ proceed to-19(3). 
the investigator feels ‘that theré*is not*enough’ merit in it 
and recommends that the Ombudsman not support it, the 


2 
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Ombudsman .ceads ~throughert.~ takes 4a look aut, Gecrdes 16 
is|.not.going to,.suppont wt uand .issues ~asnonSuppant, ang ine 
case is closed. 


TE caAS bl SavinweNG Ghe Of COsdeLo tb eeCue Li OC eo Lo ectic 
ministry or the board or agency. We wait on them to tell us 
why they think we should not finally recommend what we have 
suggested. It comes back. The investigator, in that 
instance, may have to do some more investigation because the 
ministry has given them information they did nor nave, OF 
therinvesctiagator Wavyelocknatel: angel coure ms aere ce 
something anove tO Be. Chey Walew Geog tush sei - 
recommendations or conclusions, whatever. 


Lt awild tae aback «to“a second case peonter 
has to come before the Ombudsman Set ise and i 
before the Ombudsman and the committee, we tak 


Sap diay? 5 Owe ears 
‘ Pepi ae? ewe years 
put it back. together again. And then .the Ombudsman ir: 5.28 
decision whether he is going to contin COtsaebenee  repor 7 
ahs PuSeie Pe Hs 
led Ce 2A hale! 


nue 
and if-he dees, sit. goes fen “toewhatiis cal 
that is where our final report ississued. 


It may well be that after that goes out, the ministry 
or board decides -that in fact they are.going to do what the 
Ombudsman asked them to do. They let us Know, and the case 
is closed. If they decide they are not, we have wha 
people: are very familiar with, recommendation deni an: 

e tet the premier know; we let the complainant Know, a 


rIs 7 +r . > ely. tea = A So : ES | 
We -“Let. you. know, tChatsVYou -nowsnave "a. fLon 


- 


you 


We have indicated here beside premier that the caseé 
could be closed, and that is if in fact the premier were to 
decide he did want to take an active role. He does not or 
has not up until this point; he has assumed. you people act 
for him. So he just passes on the notification of the case, 
the..mreport we. givewnim,.anad: says, ~tenctew iia eand. clic 
Ombudsman's Committee will look at it”. The standing 


committee receives it; and the rest.I think is history 
because you are quite aware of what happens in that case. 


So that 16 Mtn fae Micsieie wlenoUt an ewer ce pew 
and whistles, what swe do and how we do_it. 


jeer 
pa 
w” 


Now, are there any questions about the way is 
movesalong?7 hi think mosteots you aresianl liavewackea tt. £ de 
Note thankaniteats Mews to youl, 


Whats l- weuddesike ton dOe HOWM cern WOULC el eee Lun Ee 
over to Gail because she is going to just give you a more 
individualsnapshot of a~Childrenss, Ald’ Society, case and how 
it.comessin-andythe, thinkindgseprocess.as €2n anvestagator 
would go through the exercise. 


Sack aL es 


Mr.«Bell:.Before.vyou.do.,, cans the committee, then take 
ity. df~we look .ts tne current arvectigative organrzalio: 
I have labeled this chart,,.and you have placed the three 
areas, two under social benefits and one under iand use 
resources, et cetera, do we take 1t as a given that as far 


=) 


as the._current Ombudsman is concerned, if his jurisdiction 
is expanded to all of these areas, he does not see any 
substantive need to reorganize the current investigative 
organi Zation, 


Ms. Meslin: No, that is not so. All I did was attempt 
to show the committee where they would fit in in terms of 
policy groups. I think that, depending on what the Ombudsman 
got, if he got any of these, he would have to make a 
determination whether in fact he had to. 
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POrA tistaneer sathnanx there: wouid, bes an jiotro 


discussion if we got hospitals about whether we she 
them where they are within that policy group’ or’ shr 


i = 
develop a whole new section of the office that dealt with 
HospitassSze vou KNOW, eanother policy areal that would be 
hospitals, in much the same way as at one time WCB was a 
completely separate team, all by itself. It deait with 
mothaing. eiseabut, WCB-cases. Then, as) you can see, ~WCB becane 
fewer and fewer and fewer, and it has now become labour anda 
PSVCchiatTiceinstitutions, WEB has foadien” into that ’o@roup. sc 
I think the same considerations would have to be given 


depending on what we got. 


Mrie Rela -aWiddevourorkany= member. of your groups, be 
addressing. that in any more detail? 


Me eies lines Mbemdeds Wil Dem@auaressing: EePimnrats scopes 
by showing you what our estimated figures are and how in 
fact we think, what we think we would need in terms of 
Staftings etscetera, Sand then, Towill” agains address: 1t« 


Mr. Bell: I guess what I am getting at 1s whether -Dr. 
Hill or any member of his staff believes that there are any 
substantive features of any or all of the three that would 
require special or individual treatment in your 
investigative operations? 

Mov aMesiant=Noerper, se. 1. adosnoe think so. 


Mesa be lee nancy our 


Madam Chairman: Ms. Bryden. 


Ms ve Bryden wit you pe able to.Uive ms a eopy of that 
orcanizationa mcnace, something, that will Appear) in Hansard, 
Wee houlteDpcoaducing lie — 


MsesMeslin: = Yes, Socercaln.ly.. 


Mena pr ye ene And aacopysorminis. asawell? thinks at 
would be very helpful. 


Madam Chairman: Any further questions at this point? 
Mew Morrison. 


MeuaMorrison  eievoulae like, to-dust.brietllyemekesa 
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couple of comments about the Children's Aid Society, kinds 
of .complaints.that.we could get before IT talk about the 
process that we would use if we got a complaint concernin 
Children's Aid Society. 


One of the things we need to note is that there are 
already in the legislation that has been presented to you by 
your research officer, you will see a number of Se of 


appeal. And those routes of appeal, either to the ministry 
or. to. ther courts, Maken thes cia idren spaad po caS ty a snark 
unique organization with, respect, to possible: jurisdiction by 


the Ombudsman. 


fp? 
3) 


I_ think a couple .of things need fo be kepe 
Although we presently would have jurisdiction over, 
example,,the. Ministrve ssdeers Ons ebelalluds COs aa na 
Ald complaint, that is quite a different thing 
ane Oi Gina, Jur SOL ec 1 ouw Oye: the SOnplainivlisel. ..oscau 

e 
F 


aan 

iy, 

a0) 

i 

r Oa Fn 33 
) 
i 


bs pe 


our review of the mi meted decision would, be asrevier of hor 


the ministry had dealt.with, the.matter, mad»they. looked. at 
Roe apekopacehbro te alam ralalcal epee put enough resources into it, how 
even-handed was their investigation and so on and was tnei 


decision reasonable in, light, of the. inrtormation they na 
That 1s asfairly difterent, kKindpotireview: fhane aera 
original jurisdiction, over the scomodainc. 


And. Il think.~thac. in the Nalpers>o wom ot Stee el, 
rm Cc 4 ~ 4 


Society, there may often be an urgency which wou L be 
met. by Bavangesirasd ectienvoversa Gabe, as leges of ine 
complain’. 


We presently have, in our office, in fact, an 
investigation, a Children's Aid investigation, which arises 
in. Ours Office, because. thesministry, Cockmoveta ay Cua lorenas 
Aid Society. and was Glnnings thee chi ldremeswaid Secacty 
Lise ft. 


In. that,Kand of “circumstance, Wes haye Chilo. sor tarot 
original jurisdiction that we are talking about here 
have been investigating the ministry's actions in ru ; 
the Childrenis Aid Society... Inj that case we Degile cto, See utae 
kinds of limitations that we are subject to in ter 
information and so on. The Imtormat. on chace we are beri 
able to,cbtain ifethat. parties only relate 
very period that the ministry has been in a Super 
capacity over the Children's Audvocciet vy. ana tat ay nor 
be,. in. many: Cireumetances, a Ssubiterenr window, oF 
informatlion-on, whach to decidepag part tou lat Como Laws oe 


arp) 


I think the other thing we should noté is that there 
areé.a number of court. remedies avarlable relating to. th 
Chiidren's Aid Society, pDubethat cha bewould not necessarun3 
mean that concerning the same sort of problem we would not 
be involved. We might, for example, be involved with an act 
or, decision or omission tothe Chaldean Ss AG Sscoctery Wace 
was relating to the court determination and which would be 
jurisdictional complain, fomulcrume Vet LON =oner ole: 
matter were being determined by the court. 
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alge 


Peiccupl eH of futCheramotesepOnega ss’ -natetheresis; of 
SOULS opeediiao ta Gia] “guardian sandpan wmiti celoryCchil deand 
Family Services Advocacy. I think one of the members of the 
committee raised the other day some possibility of conflict 
between our role as Ombudsman and the role of those 
agencies. 


I think we should note and keep in mind that our role 
is never an advocacy role; that we are alwavs an 


investigation, an impartial investigation. And, of course 
thel offic ismcovardianisiivome wrelkatess to mainly court 
matters. The Office of Child and Family Services Advocacy 
relates] to, oncourt, matters 1. .Butesain both: cases.,2at. is an 
advocacy sort of process and not the kind of process an 
Ombudsman is usually involved in. 

As an example of a complaint, we might have complains 


buMalomecxanp le wrboth! toster marentsicand matural parents cr 
oneifomathesseother cabowtria: chicdd whoris Minkca satuataon in 
which he or she is acting out or having behavioural 
problems. The foster parents might complain, for example, 
that they ane not getting.enough support, not getting 
counseling, not getting assistance in dealing with these 
problems. The natural parents may complain to us that th 
is some kind of neglect:corm ansufficient supervision, by t 
Ghrldren’swaid Sogiety sof stherchildvuwhaleuin «the care of 
foster parents. 

Lpaswch “avicimocumetance +! are vwould» MHarst -of ai, 
usually, as we would in any investigation, ask the 
ecnp lainantetotconmtact therdirecton of pthesagency anvolved 
to esee Si fitsome ski ndirofiecommuniica tion sin othatirdirection would 
resolve the problem. 


As Eleanor has explained to you, the intake people and 
especially the investigative researchers from each 
very experienced at trying to find a kind of informa 
resolution to the complaints before we have to get too 
Sseriousiy involvedavinethusdcase. thatyumight janvolye g 
the complainant in touch with the appropriate person a 
Chpldren'sokid [Society awho=scould assist dthem: in 
understanding the circumstances better or somehow provic 
them. with, for .example, .provide the foster parents ee rae 
asSumances tha tethere gwoulbdsbescounsebing,;wmaybe set 4ip some 
appormntments .or* inegeneral;, resolve their-concerns. 


Pimcthat did notework pethensthe complaint«would be 
passed along to either an investigative researcher or an 
investigatouswhomould.drattiwwhat we call -ounel9.i1) sletter. 
That 2s the @Qetter which you have seen in your 
recommendation denied cases by which we notify the 
governmental organization that we intend to investigate. 


Thatiletten swould gosto-the Children‘s,Aid. Society, 
lniceliviawethiead copyatoothe director and theaminister in th 
Ministry because of the various levels of supervision tha 
there+rauesover the ChiddrensseAld Society... 


s 


In our usual course of investigation, we provide about 


1g 


three weeks for a response to that notice of intent to 
investigate. It appears to me that in the case of Children's 
Aid Society complaints) tthat®may not be appropriate; thet 
Children's Aid Society complaints might be much more like 
interim assistance complaints, for example, under Family 
Benefits, where there is a real urgency to the matter, where 
someone is really suffering as a result of not being able to 
get some decision or some benefit, and it might not be at 
all*Mapproprilatemtor fuse Comwalt om the icind or -cimes that lwe 
would wait in a more sedate sort of investigation. 


In any case, once we have a response from the 
Children's Aid Society, or perhaps even before we would get 
a response if it Wwernevian Airgent, conptamnt etic fitker would be 
assigned to an investigator who would set up various 
appointments and meetings and file reviews to find out more 
about the problems. 

For exanple, that investigator might meet with the 
foster parents, might meet with the natural parents, would 
meet with the worker at CAS, review the CAS sfiles; probably 
find out what’ kind ‘of counseling had been provided ito the 
foster parents, find out perhaps if there were school 
problems, ‘obtain schoo anformatiom, soo. tchany person wo 
might have information which would be relevant to a 
complaint under investigation. 


Again, we str 
investigations «the Bwpaertial meaturese: 
not 4n “imquiry on petal Psom “the Schild wees ere 
on behalf of the complainants. It is an ean aati al es ¥ 
obtain the information which is necessary to provide to the 
Ombudsman for a decision as to how reasonable the Society's 
actions had been in this particular case. 


bh 
5 
) 
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As “L say, “it would probably *besammatter sof tseme 
urgency, “and as soon as the “information could bescoilected 
and written up in some kind of reasonable form, it cee 2 
presented to the Ombudsman if it looked like a supportabie 
matter in the case conference that Eleanor mentioned on the 
eGhare. 

At'Tthat.point » “aedeeision swould have Ptesbeetade as to 
whether some tentative conclusions and recommendati 
be drawn as to the unreasonableness, unlawfulness, 
eeteraltof£Gthe Societys «actions and thesmatter-would 
proceed from there as Eleanor has described for any normal 
comphaimte 


Madam Chairman: Mr. Campbell. 


Mr. Campbell: I have a couple of questions on what 
they have outlined with the Children's Aid Society 
specifically and a couple of others. 


Thesfirst ones isenowevoucdss oUmsece tier rotenot the 
Child Advocacy Office in your investigative work duplicating 
Sr JnotKduplicating? Vil wouldeimre veuscoiconment on how you 


is 
would see that system working in tandem with that office. 


Ms a oMorri SOT eas seounderstand mit ~astne sChild Advocacy 
Office ss Mcheme stomprovideliran aavocate rs rom thesechiid or an 
advocate for someone on behalf of the child. That is not 
our role at all. So someone from that office could perhaps 
directiaa complainant itesoun obfice!) Bue they do not 


investigate in the same way we do, in the same impartial 
way. They are much more like someone who is required to find 
abi, the factseim favourrofl stheir .clienmwatthey are much more 


an advocate than we are. 
Mie Campbells 1f © might eWadam-Chair. 


Innseeing ethat shthough.wthe away -vyiou “oltlined a 
hypothetical case or probably with your experience with th 
GASawheRe Ponenministuy tock ever fin Khenoena, .the Situation 
Would besthatvert the Ghild AdvSeates OfFFice 1s .advuocatina 
béhalfact* the chitd and using the .scenario-you,used where 
somebodvsisS. bh a snardste-plade Sijuation om that =¢ 


ai 


noteappropriately- placed, that would be-their role; I would 
assumehsWhatewouldabevleft for youstoudo- once. .~- Aow would 
VOU Make the decision in a hard-to-place case that 
professionals in the field have already done through the 


Child Advocate Office? 


MeteMorphison: eethinketheskind-~of .decisien,.oF et coe 
ONession weimignt be-lookingtatemigne bep,quute different 
from ctoeerole that the Advocacy Office, 1s) playing... Ties i 
besproviainoagfOratheiechild aR*ontbehali.or the child so 
to advocate in particular circumstances, whereas we might 


much more, and I think we would be much more looking at the 
overall picture, looking at the files to see what actions 
had been taken over a period of time, looking at the 
reasonableness of the Society's actions rather than 
advocating on behalf of the child in any particular forum. 


Mr. Campbell: I will leave that line of questioning 
for a moment. 


I would like to deal with a couple of questions under 
this social benefits column. When you.are reacting, for 
example, to education/educational benefits, 
edqueation/student, complaints, as». that basi¢caliys the 
education of elementary and secondary. students.or-university 
and college students? 


Madam Chaarmans MS. Morrison. 
Ms. Morrison: Could you repeat the question, please 


Mr.. Campbell; The question, I had was to the 
educational benefits, education/student complaints section 
under the social benefits. Would that bevan elementary c 
Secondarvarsatuation,. of wolldedt.e bes coileges, and 
universities? 


Men=6 Morrison’. BsCcuse, Né;,d this G:6ewoy Vani kieet , 
Beeestan Girector an charge .of that area’. 
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Mr. Campbell: Thank you for the introduction. 


Ms. Van Kleef: That particular reference is to the 
Ministry of Education. School boards which involve high 
schools and elementary schools are outside our jurisdiction. 
So that is related to Ministry of Education issues strictly 
and/or OSAP complaints, primarily with colleges and 
universities. 


Mr. Campbell: I thought that that was the case given 
the explanation earlier. How would you see the role of -- 
well, let me ask the other question. 

Social benefits that you deal with, is that basical 
Family Allowance, which I see family benefits listed, but 
the social benefits, would that be municipal welfare case: 


Ms. Van Kleef: We only handle municipal wel 
appeals to the Social Assistance Review Board. G 


Swe ae 
welfare assistance is considered to be the responsibility of 
the municipalty and; therefore, outside our jurisdiction. 
But when those complaints are appealed to the review board, 
we have jurisdiction to investigate the board's decisions 


350 
Mr. Campbell: Okay. And because I felt that those 

might be the answers, in health, for example, would that be 

a*health@unit’ Surrsdvet von “or *the Mines try “rteaten 


MsieVan- Kiéef? "The Ministry ote health, "parrieularie 
OHIP. 


Mrs "Campbell: And, “again, “for similar reasons you are 
excluding health units? 


Ms. Van Kleef: Public health units, yes. 


Mr. Campbell: Because they are outside your 
Jurisdiction. How then wouldrvou bringranscnalarenss Ala 
Societies given that there is a child advocacy role to t 
care of the individual case that you might have under tA 
other units and also given that there is quite a municips 
input into Childrents Ardy Seclie rites? ow do. you 
differentiate between Children's Aid Societies and health 


units, for example, and municipal welfare, because they are 
basically pretty well the “same* structure Now, eqanin, L 
mic. —— 


Mr. Zacks: We do not differentiate between them 
because they are all considered by us to be outside of our 
ibtawhc¥s Gilehes Volar 


Mr’< Campbell: “That® astmy: poant. Then howrdosyow say 
that Children's Aid Societies are the one you picked that 
you are’ trying’ to expand@your’ jurisdivcti0ne 


Mr. Zacks: Why pick’ Chtldrenes Aid over. minicipalmcies 
or other areas? “Is? that’ what you are. asking? 


Hrs Canppein: “Les. 


ule, 


MreeZacks > Lt.cwas “4 decision made by “Dry “Hill. to 
establish some priorities because there is a huge field 
agencies that are outside of our jurisdiction and he 
believed that Children's Aid and public hospitals are th 
ones Gthat -shouldtbetpwuG av the ttop ofvhisepricrity ist 
because they were the ones that dealt with people who ha 
the least amount of power in society. That was a persona 
decision by him, a policy decision that he made. 


MressGampbellaebxcepy that “Lh oh may explore «that 
matter, they already have. There already is in place 
advocacy role Gwi thin Sche minisitryeul realizerthat sit 
the normal way the Ombudsman's office operates, but 
they have some support and they are not entirely hel 


oS ray) 
tH ct bo 


Mequessrtiat Wstwhrav lon 4enyini¢g sto tget 
Es tatacherror onatheetist \andrnet~e=- dane i iis 
ovhen? +Bueel iwvbline Bstespectalty suhen call cof ti e 
that you have mentioned, education, Ministry of Educ 
the school boards of separate and so on down the 1 
now: 


Wheat tl @anhtnying tto iqeteat Palaguess cdo; you thaveca 
feeling for a number of complaints that are outside the 


Child Advocacy Office*6t thesministry? “And if°so, T woul< 


see some "very narrow ground, very, very narrow defined a 
that voumaré-qoing? ¢ésbéesdealing ewiths 


lism Mesbin: Vbijustiwanted (‘towtalktgenerally about 
various advocacy groups that are funded one way or anoth 
by government. Whether they be in correctional institut 
OL=psvyentatriecwhoeprtals peyowimnayeot tensafandse=siihkenques 
always 81S) 8%Welbly (Pf you thave®gotethat “group; “why edo iyou 
need the Ombudsman?" And I think we are trying to say t 


things 


One, an advocacy group has a unique position. They 
advocate on behalf of the complainant, inmate, patient, 
what have vyouvetThatms theirainteressty Wey sare protectr 
ofthe rights®of those peoplefand *not®thel institutions T 
Ombudsman is not either protective of their rights or an 
advocate for anyone because in many instances you find 
wemlockrat the situatwoneands say the Bnstatution is corr 
The insvitution Sractton nas been *perfectiy reasonable. 


Many of the advocates come to us with situations w 
are beyond what they might be able to do. Because of our 
TVegislation}) we %can®lockfat confidentialo information: We 
interview absolutely everybody within sight. An advocate 
Wer miwe lle beapanncamironpamuoteotmtharebute@still see the 
problem andscan come to us and say, “There is a parts. cul 
problem that I want™tovraise. Tbhavestalked: ‘to the 
superintendent or hospital administrator, what have you, 
TathaveMoone macetarnaswbecanngopubutm@iestiligfeelithat th 
is something happening and I would like the Ombudsman to 
VWookMat- this? partacular case. mand) frome theres. wemwould 
over and examine the situation from what we. hope is an 
independent viewpoint. 


of 
e 


qd 
aL 


4 
rea 


4- 


Thess 
er 
Lons 
stion 
Wo 


> 


ake: 


vy zB 


he 


that 


SOE 


es: an 
may 


ar 


and 


Sac 


take 


16 


EhSisls. 

Mr. Campbell: I guess it is enough, Madam Chair, that 
having been a member of the CAS while I was a government 
municipal rep on the board, I wonder about the type of 
things that you would be investigating that -would be 
outside, given what you have said, and I appreciate what you 
are saving Gido not sknow, that ast gis eaivsima Warps tuation 2 
the Ministry of the Environment f1eld, 9 tor exanple, cu ea 
justs-concerned, about ‘she types sot icomplaintsstnat” came= vo 
our “board! for example ~tand vagaine. ent 61S) sworthesypontario; 
it -<bsi not Metro iToronto 7 where probably -are dutieuenices. q 
meant thateas’ wel cbut vat theimamelytime, fPnamejuss 
wondering with the office already in place where you would 
Fit Sr and ‘the* rove you" would’ play. out a) oiess te ou 
experience in Kenora you probably can -- 


Ms. (Mes bin Maybe Jioyricansdirecy Piyapl Teco snore . 


Ms. Van Kleefiins.We rane somewhat -Limited in ou 
to give you details since we have never done a Chi 
Ald Society investigation. The=only one that = we nmave 
still underwayp SUtdE whbletrvatovanswer yews quest. 


There are a number of existing appeals, as you know, 
from thevChildren’ ssAid Society wto drt fenentamunieipal 
boards, for example, the Residential Placement Advisory 
Committee. 

Once “that sprocess »isevcomplLetedgeih shesparene of = 
child «is istbikbcunhappy with thesacticnssandyaecistens of Che 
Children’s Aid Society, we would only be in «a position to 
investigate the reasonableness of the ministry's actions in 
response (to that; complaintisBut®i fawebhadeiurisdaerion over 
the Children's Aid Society directly, we could go beyond the 
ministry's actions and examine the Society's particular 
decisions, sactivities” theyconductest thezteanorkers, 
whateverethe ‘subject of ‘the-complaintuwas, the particular 
policies and procedures that gave rise to that complaint 
and“make quite specific recommendations» to thesChaidren™ 
Aid Societyraboutethe Childrens pAidesociery. 


Lip = 


We: would be» limited. otherwise. under the <urrent syste 
of only making: recommendations: to fhe ministry. and, as 4 
know, Children’s" Aid Societies are qulte independent 1 “a, 
respects, and. the? ministry may suet. cover thew same” kinds of 
issues> thatewes roulds want) to ecoversifawe haders rect 
surasai ct tone 


Mr. "Campbell > Thanky yous vervemuichs for) vyoursanswers: 
Madam Chairman: Mr. Tatham. 


Mr. Tatham: A quick question. How many complaints have 
you had about Children's Aid? Somebody mentioned an urgent 
complaint, something that would have to be dealt with right 
away. 


Ms: Morrison: 1 tenink 2 ot emotow Cl fOr ic omeas 
how many we have because it has not been a jurisdictional 


TZ 


area, and it has been known for some time in the public and 
in our various offices that we do not do investigations of 
Children's Aid complaints. So, usually, if someone would 
call us with a Children's Aid complaint, we would direct 
them somewhere else as quickly as possible. So we would have 
no way of evaluating which of those complaints were urgent 
and which ones were not. 


Mr. Tatham: I will try again then. Would you have one 
a week or one a month or how many complaints do you have 
about Children's Aid? 


Ms. Morrison: We have had over the past year -- 


Ms. Meslin: I think we have a printout. 


Ms Morrison? Okay 25In 193551986, for vexamplie’, we had 
a totaleo tr Me Pech lidven ts skid sSocivety frconp lai nts.) ‘They sare 
Called Voutsideriurisdivetrons, because, tof tcoupse , wecdo not 
have jurisdiction to investigate them. And seven oth Cails 


just forernreorcmatroanine lating sto ochiridrents ofid iS0ccie 


Leis very dri ireul veforimismiroteel ll howotypreal that 
would be if we had jurisdiction because once people knew 
that we could do something, one would expect that number to 
ehanges sAnd eLroeEs. Very tdi fficult.tedpredret \nownbt sewould 
change, whether it would double or triple. 


Mr. Tatham: This was after everything had been 
Completed iby (the ‘Chitdren'sgAidreis that itr (They shad been 
all threough.the- gamut: 


Ms. Morrison: No, these would just be complaints in 
which someone is calling and saying, "I have a complaint 
against the Children's Aid Society." What we would be doing 
in these circumstances is referring them to the appropriate 
bodyeorercierringethemein thecright’directionssWeswould not 
be doing any investigating at all. 


Mr. Tatham: Have you done any tracking to see once 
Voum=— saveyoushaysbootao2es eOfmthatacaovyouwrefier them 
back, perhaps, to Children"s Aid or to whoever. Have you 
tracked them out to see what happened? 

Mss eMornnson agNoriweawnhienot have, therinformation to 
be! able’ to do that. Because they were nonjurisdictional 
complaints, we do not get any information about them, except 
that they were a complaint, that it was related to the 
Ghildren'!s Aid Society and that we gave. it an appropriate 
referral. We have no reason to later get the information 
about sthat person) nor swoulde@wenbey justified: 
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Mra Tathamnee ApoueSstionswouldtcomes towmy? mandy vet pin 
Bact Ou shave enotegobethe aunisdictionalbbright topglooknat. it 
and you give it back to whoever, how successful or 
Unsuccessful was ttihat@problemiresolved? That «would seem to 
be a reasonable approach. 
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Ms. Meslin: Mr. Tatham, when you are looking at a 
nonjurisdictional complaint, someone telephones you and 


Saysi. Hive Lewantietomcompll ad nraboutithe chad deen era 
Societyh mAs soon SasGvolw heamethat # yocumdounotesayie What 15 
your complaint?" You say, "If you want to complain about the 


Children's Aid Society, we are sorry; we have no 
jurisdiction. But we can give you a telephone number to 
call, and those people may be able to service you." So we 
would not be able to expend the time and effort in tracking 
that.cTherenis nothing to’ trackeent eiouldjustegediown on 
shortoform tCorsaya nonjurisdiectionale i mguary, wea crent cenTd 
SOE ti as 


1) 


Mri Tatham sMyine xi question ssp leant, goutee ia 
just ask havesyou given any trial runs’ because ysometines 
when you are trying to make the sale, you would like to know 
whether vou vcan eervice Bthte scustoner*beuten themsyihe othe 
fellow’servicing,) sThat(ispyhbatpbivonders eran Ouida ye oot A 
mechanism set up to look after a -preblem, what benefit is 
ther é ito sdomfirdmmmimber cietcomumber kes pt hace hs) wie Le vOncer 
Tf wevarecdoingea’ pocorn jobvaweashontdsdcdsomerninigea? care 
are doing a reasonable job, why -- 

Ms’ ouMeslin:ebf athe agenocyacke Bhus say the speuson we 
referred: theneton atireheschildrentsaAtdagsoeretyemwasdcindg: s 
poor job, the complainant has nowhere else to go. That is 
where generally, after they have gone through ail the 
processes i theyscould '*comestoethe Ombudstanwand say, "i was 
Badby Tttéated J22 aganbiyow’ teabock Di weg 2. ft 

Mr. sTathame My tnderstanding?) and Ghametresseon Giie 


committee, but someplace along the line there are certain 
times Lines? and D6tyourngosfizrom lstagefonemandey cursay “wWeiis 
Tidoonotwlikekdéabling twithithesespesplerelewilignct waltricr 
the 80 tdays eT iwilisgo tbackitosthere@mbedsmantum wneud 
rather like» toPthidnk® that: theapeophetwouldyoomthrpoughs the 
processisandethent listheysharebnotisariseiecpenengg> tc =< 
Ombudsman. 


MsoeMesdlins eThateisinoermalayetheawaysiteacowecn 
FJurisdietional» complaints. Complaints, thatvwe cangnow 
investigate, they have to do exactly what you said. They 
have torgqo cto al@® The i litter steps? ancdeatac 


Mr. TathamewsSomethinge that] Mere bel oweciooiae ner out 
thé other day7lthateiivpeopher did notetakertethelectaony 5 chev 
couldethéntgqos tot thesOmbudsmangets Ehatenote.? use 


MsduMesdlinevilthinkeéyouvyare Galking aboutetke expiry 
time offal particular appéal? if) thereswis abdatevatewhith 
they must appeal and they have not done it in that time 
limit .MABuUt evyentsoty! tor qgetetom@cnat point, cCneveme,= gone 
through many steps, generally. If they wait past that time, 
yes eo theyocantcomeitowuss iota course;abuc that isco whent enere 
is a definite expiry time for them to have appealed their 
decision. 


Mr. Tatham: I think wepmanigmoebeameipiuis ted vpecple, 
but I do not likes: youtknow, PSereingreupeone System herogana 
ifethey, doenotvlikercthetway theyMarerdealingjesastesortaor 


Ae, 


stop the process and jump back into something else. That is 
my concern. 


Meamloltock: My question would be In-line with Mr. 
Tatham's. And I was basing my thoughts along the fact that 
the other day it was mentioned that the Ombudsman had about 
a thousand complaints about the federal government. Of 
course the federal government does not have an Ombudsman. So 
I just wonder how to compare. You are saying you had 62, but 
I really do not know whether that was for the same year or 
what timeframe that thousand complaints about the federal 
government was. Was it for a year or was it for two years 
ene Vets 


Madam Chairman: Do you know the timeframe of the 
federal complaints that have been made? 


MSs.eMOrraison: Por example, 1987-1988) total, —-ederal 
Complaints el 14560 Btotal conphaints against the Children’s 
AVA SGC Tetys = 107% 


Mr Prollockse Fors that’ partcilcular~ year. 

MseeMorri son: sb ethinksonaet pernaps is not surprising 
given the extent to which the federal government would 
impinge on everyone's life Seago se? foaChitdren*s Aid 


Societies. 
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Mr. Pollock: Of course, you have already mentioned tne 
fact that you really do not have jurisdiction at the present 
time over Children's Aid; therefore, you would not have the 
nature of the complaints. And I was just wondering, would 
those complaints be as far as complaints about child care or 
would it be complaints about how they actually elect their 
board of governors? 


Tahappened cto: bekinve vedawirehs the! Children’s-Aid 
Society, too, when I was a municipal representative, and lI 
found it just a little strange how they chose their board of 
directors. For instance, you have to buy a membership. At 
tnate time itwas-a-doellar. \Andiso anybody that was 
Mnieluentralsecouldsegorout™andsalaam Sure tpass out quite a few - 
memberships, and then those particular memberships couid 
Vole, Dy. DrOxVumAnde de ber son. couldswalksinto their arinual 
meeting with enough memberships underneath their arm to 
practically assure them election to the board of directors, 
Whichoelathought. thatewasbasliattie - strange. But anyway, that 
is the way it was done. And sometimes there would be issues 
oute there that. peopléykind of ,~resented that_kind of tactics 
being, you know, worked. 


Mevewiorrmson we hinke a romeo. lock, We, Davesnot seen 
any, ComplLaiutseots thatenattire? or 2i wei have,-we have not 
NoOLedR chatathateic, Pheskind ofscomplaints, they,were.°Ths 
other thing you have to remember is that the person has to 
be personally affected by whatever they are complaining 
about, and someone who is just kind of generally complaining 
about@trheaprocersses sed» bythe Children's Aid’ Society7 at 
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might not be a. jurisdictronal complaint fore lider cason. 


Mr. Pollock: But what I mentioned really I guess would 
not really totally fall "under the jurisdiction, of tne 
Ombudsman, anyway. It could basically be covered by 
legislation. 


Ms. Meslin: It may. It may well be if the person who 
is running for the board decided that the process which 
affected him or her, was uUntair, and we had, the gurrsdaiciiz0n, 
and came to us and said "I would like you to investigate 
because I think that *the Doard Yn “which J#ranwdeeseno: cin 
Pago es 


Mr. Pollock: I would image that some of these people 
that actually were letting their names stand and going 
through this procedure knew the rules and regulations. In 
other words, the regulations possibly would have to be 
changed rather than whether it was totally being run wrong 
Or not. 


Thank you. 
Madam Chairman: Mr. Philip. 


Mr. Philip: To would like Co deal wilh, wno. fase ie 
right under the system you are proposing to complain and 
what the procedure is now as compared to what it would be 
under the system you are advocating. 


Bnd my first, question is). is =i pamr eto.say, toatl 
your opinion that you can have all the advocates wall to 
wall but that advocacy can be quite meaningless unless there 
is an independent way of investigating the complaint, and 
that under the present system in all three jurisdictions 
that you are asking for, there is no independent 
investigation of the complaint? There may be advocates, but 
those advocates may have real trouble getting ahold of the 
Inlormacion:. 1S that COLreCcte. 


Ms. Morrison: I do not think there are any independent 
investigatory procedures in place in any of the three areas. 


Mr. Philip: I wonder if I can review with you how - 
someone, a parent, foster parent, might go about having 
their complaint addressed under the present system? Und 
the present system with the Children's Aid Societies, t 
would probably go and’ call up the local Children s¥Aid 
Society and ask for a supervisor; is that’ correct? 


Ms. Morrison: That might be the procedure. 


My. Philip: IM Your sexperi ences i bOom Lg sed 
Children's Aid Societies in preparation for these hearings 
is it safe to say that a number of the complainants would 
not be told by the supervisor that there would also be an 
appeal to the Society's board of directors if the 
complainant were not satisfied with the results of whatever 
action Or  inactltoOn. Che Super Vat meeoe na 
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Ms. Morrison: There are a number of review mechanisms 
in place. How often they are taken advantage of or how 
effective they are is not something we have very much 
information about. 


Mr. Philip: Is there a requirement in any of those to 
advise the complainant of their rights to appeal at least to 
the Society's board of directors? 


MereeMorauson Lo inteso.. 165-5 1) Clink «cney must be 
CoOL sOiecneite tT 1Oits.. 


Mr. Philip: So the supervisor would automatically have 
LOLOU ules os 
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Msipioumrson awe. Secoion 64. of the Chitd and 
Services Act, for example, requires every Children's Ai 
Society to establish a written review procedure to deai with 
complaints by any person regarding services of the Society, 
and that process has to have the approval of the provincial 
director. So there are some mechanisms. 


I do not think we are suggesting that there are not 
any mechanisms in place for complaints, but there is a 
difference between having a mechanism in place for someone 
to cempraim cor ang Nave tie ching ioe ook lat stie Society 's 
actions themselves and having an impartial invest : ; 
thermactwons of. the Society and: related circumstances. 


nowt te 
it “1 


— 
> 


Mr. Philip: I understand what you are saying, but is 
it not correct that you can have a complaint mechanism in 
place without having a requirement that each complainant be 
instructed as to the complaint process? A number of people 
might not know that there is a complaint process beyond 
complaining to the supervisor. 


More amin Sets mundo rSstanding aire (Pn ee: cha 
thesslegusilature says that that information must be provided 
by the service provider upon request. Whether the Children 
Aid. Societies have thein owniinternal policies requiring 
their staff members to advise people of that complaint 
PLocedune sete Wo lLdunoteknoWesandsit. may vary from socist 
to society. 


ket 
“4 


Mrs Philp So iftal parentscomplains about what is 
heproening sroshiiss orien Icha diand jdocsonol reques tithe 
information as to what appeal procedure he or she has open 
to Him. beyond. complaining co the, supervisor, he may not 
recelyvyeaie mwserihal correct: 


Mes Vatwinvectineths tus, Piginc: 


Mra aha pee soit correct that the complainant, if he 
is informed enough or smart enough to” ask; "Well, I do not 
like vournmecasromeithen., Ps chere wm appeal procedures’ 
that the information before the Society's board of directors 
would in fact be information provided by the social worker 
or the staff person who in fact had made the decision which 


PXP 
was objectionable tothe complainant in the “first piace? 


Ms. Morrison: Certainly that would be some information 
available. I think we have to assume that the Society would 
have the ability to try and get information from elsewhere. 
But whether they would or not, we don't have any 
information. 


Mr. Philip: But there would not be any requirement 
that either the complainant appear before the Society's 
board» of directors ,@other than!  pernaps7in writing, = ors cone 
advocatelwrite-iteeandsan tact thesanftormarionsupeniwhieh 
the decision would be based would largely be that supplied 
by the very organization? 


Ms. Morrison: They can establish their own review 
process. That's what the legislation says. And we really do 
not have any information about what that review process is. 


Mr. Zacks: The statute says the complainant has a 
right to be heard. Whether that means a full hearing or 
partiaivinearing, .. do not know. 


MréeePhalapeMataguess Myvi complarne, oloe you like eabpou. 
the present procedure is that it seems to me you can have 
the best board of directors in the world but unless you have 
an independent investigation, if the information coming up 
is the same information on which the original decision was 
based, then you do not; have’ ansunbiassa appeal procedure 
either. 


Would you agree with that? 


Ms. Morrison: To the extent that that is the process, 
yes. As Michael says, there may be a possibility that the 
complainant can be heard at one of those hearings, but it 
seems to us that these procedures are to be set by the 
individual Societies and we do not really have information 
about what those procedures might be. They may be very fair, 
or they might not be. 


Mre Philip: Would ity be fairl toasay thate yourmighnrege: 
a different type of decision by a board of directors in one 
community on an identical case as in another community wher: 
they may in fact have developed different kinds of 
procedures? 


Ms. Morrison: That may be. Again, the procedures they 
develop are subject to the approval of the provincial 
director. Now, to the Gxtent chacetie provincial oTrector 
has said "We must have the same kind of procedures 
everywhere," we just do not have that kind of information, 
Mrs Phatiper 


The Researcher: Not necessarily the same. It may vary 
from society to society. 


MrecPhilipiaMy otherequesricn comeso along tiewianevoc 
the complaints I hear are from people saying they see 
children that are being victimized and that they complain 
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and that nothing seems to happen. And I guess my question to 
you is under the system you are proposing, who would have 
the right to be a complainant? There is the parent; there is 
the foster parent; there is probably the ministry, if they 
wish to ask the Ombudsman to investigate a certain 
Children's Aid Society because they had received complaints. 
Who else would have the right to complain? Would a child 
have the right to complain himself or herself? 


LALS 
Ms. Meslin: Yes. 


Mrn erin wo Oe tneycni ld, eWhatwapoutaardoclor, a 
family physician,.who as a third party sees what he thinks 
Area bUScSmanOuLneacChimarenusmA deoOci ely nal, acting? Would 
VOumSees Vourseltahaving  cherright. toninvestigate on a 
thind-npartyyianformation¢ 


MeneMorrison. . thinks weswoulds probably, treak that 1 
Wavs Wealreak any. duestionable third-party, complaint. That is 
if we think there is a serious problem, the Ombudsman 
investigates on his own motion because he has the authority 
to investigate a complaint on his own motion, which then 
keeps you away from any later questions about the authority 
of the complainant to complain. 


Sm twee. OOu, Nate tindeot anformatton and we felt it 
Was, bona fide andethatect really did require some 
investroation, 1. fRink  6ur appropriate, route would be fo 
the Ombudsman to investigate on his own motion. 


a 


Mr. Philip: One last question. Is it your 
understanding that under section 64(2) that a third party 
has the right to have his or her complaint heard through the 
Societys, boarduo., dinectorse Medicalspractitioner notices a4 
problem with the child, feels very strongly that the ely ie el 
i SabeindeabusecnwWOUlLGduEnagethindspanty have,.the veryereal 
right, the same way as the parent or someone or the ehaG 
themself? 


Ms. Morrison: I believe they would. 


Mohlin: can vomreneck that. our Tor. us. and let us 
know? 


Madam Chairman: And also we can confirm that perhaps 
with the Society when it appears before us. That would be 
hedptuls 


Miss Bryden. 


Ms. Bryden: Thank you, Madam Chair. I have one 
follow-up question. My colleague, Mr. Philip, has a couple 
of other questions. 


Would a grandparent or any part of the extended family 
GE ua Child. bes consideredsa third party or even.a,more 
interested party if these complaints were accepted in the 
Same way as the parent? Which category would extended family 
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be in? 


Ms. Morrison: Our jurisdiction requires that the 
complainant be personally affected, and I believe we have in 
fact received complaints from parents or grandparents or 
other interested people. Again, if there is any question as 
to how personally affected the complainant is, if we think 
there is a real problem, as we do in some other areas, if we 
think there is a real problem but we are not sure the 
complainant has the position to complain, the Ombudsman can 
on his own motion investigate. 


Ms. Bryden: Madam Chair, the whole questioning and 
information in this field and the request that also the 
jurisdiction be expanded to hospitals, which involves 
hospital boards, does raise very big problems about the 
question of whether these boards of either Children's Aid 
Societies ior hospitals should be ‘brougnt*undery more 
regulations which would make their operations more subject 
to rules set by the legislature or by the ministry rather 
than allowing as much freedom to not only make their own 
bylaws and to decide their own electoral processes and to 
decide thelr own methods of dealing With comoiaints fiat 
wonder if this committee should be considering the question 
of a much greater investigation of the diversity of the 
bylaws and the methods of operation of the boards, of these 
really semi-autonomous boards subject only to a certain 
amount of general legislation, and as to whether if is 
necessary to provide more regulation whic world prcoice 
MOce UNLEOrTME LY ine cet, racemes. 


Tics goingstot bepveryveditiicuit 2h) you dtdvex end 
jurisdiction to say, "Well, this should not have been done, 
but the board would say, "But our bylaws permit it." And 
nobody has ever required that the bylaws be approved, I do 
not think. I may be wrong. It may be under the ministry's 
jurisdiction to approve all bylaws before they give them any 
grants. 


" 
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I think it is a big area that we should maybe consider 
looking into in more detail, not necessarily in these very 
brief hearings, but-perhaps having some sort of a study 
made, if we do want to consider extending jurisdiction to 
these two areas of hospital boards and Children's Aid 
Societies. 


Have you done any of this sort of examination across 
the province of Children's Aid Society boards and the 
diversity of hein ibylawse 


Ms. Morrison: No, we have not. I do understand from 
Mr. Bryant that all of the bylaws, CAS bylaws, have to be 
approved by the Ministry of Community and Social Services at 
present. The extent to which the ministry may require 
conformity Or UnVEormity «sano cue aver Daigle wd Cr ee 
We have not done that kind of review because, as I say, it 
has not been a jurisdictional organization. The complaints 
would be complaints regardless of whether the societies are 
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uniform or not. The complaints would be investigated on 
their own merits. 


MseeBrydensmWouldsitenct.makeratemore.difficult for 
you to claim that they have acted unfairly or something if 
their bylaws are much more broad than, say, another society 
that has narrow ones? 


Ms. Morrison: Well, perhaps, I should maybe note that 
the Ombudsman has the authority to say not only that a 
decision, act+or omission is unreasonable or unjust or 
oppressive, «but athatsas regulation. on a law is»unjust or 
unreasonable or oppressive. So there would be nothing to 
DEeVenteuse liawestoundsthat particular circumetances led the 
Ombudsman to the conclusion that a bylaw was unreasonable or 
unjust or oppressive. We could:certainly come to that 
conclusion, and maybe that is one way of assuring that there 
is more uniformity and is a more. reasonable set of bylaws 
is,at wWerpcouldainvestigateland) tind) some,/of, them, to be 
unreasonable. 


Ms. Bryden: You think the same principle would apply 
tonnoopuraimboardseit YouLdosrequestasunisdiction over 
hospital boards? Same problem or would it be greater because 
of more diversity and less ministerial regulation? I may be 
wrong about the less ministerial regulation. I suppose they 
probably approve hospital boards' bylaws, too. 


Winewacks : ~ihevedo. 


Ms. Bryden: But is the same problem likely to come u 
in hospital boards? 


try 


Ms. Morrison: I do not think we see it as a problem in 
the sense of being able to investigate any particular 
complaint and come to the conclusion that the bylaws just 
needed to be changed... Ands what, wea might. find,.in fact, is 
that having other bylaws which: were better would provide us 
with information upon whicn to decide thatya,bylaw,should be 
changed in a particular direction, just as we sometimes in 
pLovancialeamattersi.go andwlookweat Iwhatyothenm, provinces do to 
deciadenwhetnerasomethignuGetnatsthesontarnio Manistry of the 
same kind is doing is reasonable. 


COW OUMENOWE. Un Wemnadeay set. ofjpdiftfierent. hospital 
bylaws and some of them are excellent and some of them ar 
avtudeseand wweaweres looking eat as COMplaint relating to one of 
the awful ones, the excellent ones would give us examples of 
how that bylaw might be improved. 


Madam Chairman: A number of people want to ask a 
supplementary on this particular question of bylaws and 
regulations. I was just wondering if you were going to 
change your topic now, Miss Bryden, or along the same lines? 


Ms... Bryden: No,. I. want) to. change. my, topic. 
Madam Chairman: How about if we entertain th 


Dee 
questions so that you'll have an, opportunity to respond 
because iaboer.yoU ule gust. haveoMre~Bossy.in, terms. of 
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questions, and I am not sure who has raised their hand wants 
to deal with this particular issue: ®7And™I°%havesMr, Mclean. 


Mr. McLean: Thank you, Madam Chairperson. Is there not 
a complaint procedure now in the Child and Family Service 
ACR: 


Ms. Morrison: There are a number of appeal processes 
and a number of different ways in which different kinds of 
decisions can be appealed or revisited. But there is not an 
independent investigatory function set out in the act. 


Mr.. -Mcléan? But af? there iso ar complaints iodged, 
regardless’ of ‘whe Lt? is by} that agencye then’ coulavdai the 
investigation, other than the people that are complaining. 
I mean, if you had the Ombudsman's Committee involved, they 
could investigate it... But why, aif there as* avecomplaint now, 
would note the agency’ investigate BtrPrsAnd ire surertiey 
would. Then are you saying that you feel that the agency’ 
investigation would not be appropriate, that there should be 
ans outsadesbody tetde. at? 


In 


Ms. Morrison: Well, you mean the Children's Aid 
society’ itselt? 


Mr. McLean: Yes. 


Ms. Morrison: To some extent its investigating its rh 
decisions’ and actions and omissions would perhaps be Less 
than satisfactory’ tooa complainant who 15 complaining Saou; 


those very decisions. 
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In other sorts of circumstances, the appeal route is 
to? the’ court; and ther court doesnot, wolw courses carry: out 
an investigation about the appeal. The court hears the 
position of the parties and makes a decision. There is no 
investigatory process. 


Mr. MchLean: I have been through some of these, and I 
know that there is a complaint process and the police have 
been involved and many different agencies get involved. I 
thoughts it; would be- Lardeout wins ehercnttdoandel emisves ce 
Act the necessary steps that an individual who complains 
could take. 


Sie 


Mr. Zacks: It is. There are a number of appeals and 
reviews and procedures an individual can take to resolve 
complaints, and indeed if the Ombudsman had jurisdiction, 
these individuals would be required to take these remedies 
or, Sf there are time limitations Involved.  waamminci. (the 
time limitations have expired before they can come to the 
Ombudsman. The Ombudsman still remains the last resort. 


It isvreally’ novderterenieLloravice limcarenscenud 
Societies than it would be with any other governmental 
organization’ that we currently "investigate ator example, 
Workmen's Compensation. Before the advent of the Workers' 
Compensation Appeal Tribunal, the Ombudsman would get 
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involved after a worker went through all the internal review 
process, the investigation is conducted by the Workers' 
Compensation staff, the appeal staff, who go out and a 
investigation and indeed speak with witnesses and accumulate 
a file and present it to claims adjudicators. If the worker 
were dissatisfied with that result, they would go to the 
appeal board. And now, at that stage the Ombudsman would get 
involved after numerous appeals. As you Know, we have drawn 
up many cases about Workers' Compensation here because the 
various ombudsman believed that a wrong had been done. 


With the development of the Workers’ Compensation 
Appeal Tribunal; another layer.or another level .of réview 
was established and the Ombudsman took .the position that al: 
complaints against the Compensation Board must now go 


thnoughethatvaddirronalsstep tol the  tuibunal, Vand «we ion 
become involved after: thats And our role .now .dea Ta 


Melee hidi nee Wha ter iGehenpensonpis .Sslidboaisve 


Mreezacks -PWelly pnt tdepends oniwhat age.they start 
But that is just an example of how we become involved in it 
Ourectiesentasituatitonewitheberh thesapublicwhospitals >and 
Children"s sAid Societies is our current, role is to deal with 
the government involvement and supervision that exists wit 
those agencies, and we do receive complaints against the 


Minister of Community and Social Services perta 8 
CRaiigren SG Ald because that minister gets anvolved at a 
tagenwiere oc hevindivicusa wiheasegone pbhroughlarimultitude ct 


sta i 
review processes and remains dissatisfied. 


' 
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Simitarivewi tnepublstethnospitals; pwengetsa, lew 
eomplaintstdealing Withethesprovincral tribunal that deals 
with hospital admissions and a couple of complaints dealing 
with the Minister of Health's general oversight of public 
hospitals. 


Another analogy would be municipalities. 


Interestingly. .pothethes@ntariouMunicipalsBoard and the 
Minister of Municipal Affairs has in the legislation an 
extraordinary amount of power dealing with municipalities 
Virtually any municipal decision can be overturned if yc 
HeAdwUeUrs Fegisbationroleariyehang. borh the, OMByand the 
mani ster Wwiavestaral led, powers.) lheylegisitation, in tneiz 
MeSspective isicatlites, isdulrevaply identical. They really do 
not use that power because of a government policy of taking 


anuarnsv¥length relattonshzp with municipalities. 


The, Ombudsman, Naduto, Geal with that problem, because at 
yarious points we have received a number of complaints about 
municipalities and we were aware of that legislation, 
comolaiitsmdeabingawitn .Zonangy egarbpage wcoltection, And 
Ombudsman, a number of years ago, made a decision to re 
the policyeadecision that the government has taken, that 
those types Of decisions are for che municipalities to deal 
with; you'll» have to seé your elected representative. 


So we do not investigate those powers. Hetacte.. Wen 
not even refer individuals to the ministries about those 
kinds of complaints because we see it as being a fruitless 
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In terms of current complaints about Children's Aid 
and public hospitals, we have very little scope in terms of 
type of decisions and actions taken at the hospital level 
and the Children's Aid Society level. Complaints that come 
to us are really complaining about actions taken at the 
Children’s Ald level, the”™-actual fvelda level; the 
operational level. And the reason they've gone to the 
minister is because, through the various procedures 
members have referred them that way or we've refer 
that way. But the acttlal investigation is not*very 
satisfactory because we are limited in the type of 
recommendations we would like to make and type of 
Investigations “wea Vike to do: 


Tf*we dita nave Urrsdrction. wy eprectievic 
that the Ombudsman's role would be primarily on= o 
until the process in place has run its course. And 
Ombudsman would be investigating after all the exis 
remedies have gone through and doing a very broad a 
general, and, in fact, in’many cases,” systemic types of 
investigation dealing with similar complaints in various 
areas around the province dealing with types of Children’s 
Aid decisions and also with hospital decisions 


Lt would” -orimariiy be, 2 cine, cl a ev Ste met 
It would™not be" the type” or cola *toas. complaints oeating 
with public hospitals. We wouldn't be investigating every 


cold food complaint and every late complaint or rudeness 
complaint. It would not be that type of investigative - 
process at all. I think it would be more of a general 
supervisory investigation, looking at general complaints 
that are numerous and doing systemic type investigations. 


Madam Chairman: Mr. Philip, op Ms. Bh. vem cuvolne. 


Mr. PRilip? My supplementary trom Ms. Brvden s poinc, 
and it leads nicely Sut of*what” you've 7uSt taiken abouc. Is 
Lt not fair to sav that a Nimber of Ombugsman, noc auc. 
Hill, have made some of their most valuable ith hatae for 
doing systemic types of investigations; in other words, 
examining what is happening provincewide ina part sak bie 
ministry or set of agencies? 


And would it not be reasonable to, as a starting 
POINT, Were’ You Granted jUurtsotoe on, CO stand feck oT 
few months and to do a systemic analysis of what is goin 
in the 54° Children’s Arad Societies with a View Lowald 
bringing in recommendations that might improve their working 
and thereby reduce whatever saimel gma e Ne cases you might 
eventually receive? 


CQ 


Sane ca 


Mr.” ZackS:. 1 WOUld Dregdice Unde 1c ance Wien al 
Ombudsman. gets this type of Juriso1ccaon,, 2c. would cera very 
cautious process. The Ombudsman would want to assess the 
type of complaints that were coming in before general 
policies were established and the type of investigations 


that Were conducted. Vamwoulld, cfvcourse 7aepend upon the 
Ombudsman of the day, how he or she would want to proceed in 
this area. 


Bue my psense rot 10 1s'*that Wtitwould "be alvery slow, 
cautious approach, and I do not think an Ombudsman would 
jump in with both feet and start doing broad systemic 
investigations without getting a good understanding of what 
the types of complaints are that are coming in. So there 
would be a period of monitoring and dealing with individual 
complaints and then stepping back periodically and assessing 
those, types of complaints to determine what ‘type of s 
investigations should be done. 
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Mrneehs tor My elastrques trom on. vihivs «rises ais 0 mi 
your -earltervanswer rebated to the fact that ‘there may be 
inconsistencies between the way in which one Eiadaeen Ss Aad 
S6ciaty operates ‘andvanother, Itami wondering tf am 


Cnsidren senta societies GOneratingwim sal Geerent fpdncs of 
B 


EhiSe Oro nce. Lecogni zing (mat you do not have jurisdiction 
to "investigate them, yourdovget Gomplaints vat your cifice by 
people who do not know that you do not have power to 
investigate. Are there complaints, and I am not asking you 


to name the areas, But’ are there more complaints on certain 
Pehvlanen -s Arar socrettoessthaneon ovners.: 


Mere Zacks: SLl°mistedefer tito myNcolleagues: 


@ 


Withoutinecessanlivy™’naming the! partiveubear (enrbdren's 
Society, “bring \ussfiguresvonnthattbecausemthat ash LE 
Seems’ tormevegivelsomemindwoation ofPinconsisténci LTis scare 
administration of Children’ SMAidtSocieties: 
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Mr. Zacks: I personally do not know. 


ct 


MetoiVanekKicefraWwewgo notlehavebanftormation on/jtha 


MrvePhilipee You have novwayscor.ccddecting: Ehat: 

Ms. Morrison: Because it would have been collected as 
nonjurisdictional inquiries or complaints, we would not 
necessarily have information about which Children's aid 
Society was complained about by any particular complannant 
Pecauscrmass Ricancr! sat dyiwes would gustibe beer ng tne = 
qudickhivyeas® posstblel to another remedy... iSo,lt’ don't tCALn : 


woura- haver that a.nformationy 


1 Ase 

Mr Pha dips) Would vou not) have? anecdotal, : , 
evidence -- you know, you must get from your field workers 
that. the: Thunder Bay office maybe, gets aliot of 
nonjurisdictional complaints on one area whereas the 
Mays Getenon mwirnisdictionalw complaints invanother anea: 


y 


Ms. Morrison: I think it would be really unfair to the 
areas involved for us to take some kind of guess at which 
Ones nave the most problems. We Just Go not Nawal ine 
information. 
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Madam Chairman: Mr. Ed vot: 


Mr. Elliot: I would like to comment ons sipryden s 
point, too, with respect to the need for more regulations 
within the ministry, that type of thing, and make a comment 
that I think that the desirable way to go may be to have the 
jurisdiction extended. And the reason I say this, in our 
briefing last week, we got a lot of very interesting 
statistics that I think because of the nature of the 
committee most people stay away from. 


And <I) ytook >a safair ily ahose look 4t. these statistics, 
and the reason I think that the Ombudsman's extended 
jurisdiction might be advantageous here, depending on what 
we hear over the next several days is that as you look at 
the totals over the ten years of operation of the 
Ombudsman's office, I think that the boards and agencies 
that “they haveojunisdiction«ovenanare being, very Wee. Served 
bnota “lot wot ays. 


And the underlying idea I am trying to present here is 
that just because a complaint is laid does not necessarily 
mean because the Ombudsman's office is looking at it on 
behalf /ofsthe individual that sthe indzyidualawiliebe tne 
only person looked after there. And this is the difference fI 
think between the advocacy thing we were talking about 
before, and it was a real concern of mine last week about 
this type of thing. And the Kinds of iigures. we Neve oo. ae 
these statistics Efthinkssome ofgthestess cluyou wild wan" 
to look at because, right off the  topsethere were $7425 
complaints that were unsubstantiated, which meant they were 
written right off the *toptseinvestigatzonsedisconcinued, 
abandoned for one reason or another, 6,907, which would mean 
to me that it. is either resolved amicably or just goes by 
the board. And then another 7,838 where the investigation 
was discontinued and withdrawn, which maybe there were some 
happy resolutions there, too. But those three items, that 
total, in the, order. of. 23; 000 lef tne 27 U0Uecomp aan 
totalled there. Now most of the other 14,000 are happy 
resolutions. 


Now, I have talked to a number of people in boards and 
agencies and individuals who are right on the line and want 
to go .with: the Ombudsman and to-try=mand get a fix on whether 
or not the boards and agencies would welcome this ty F 
intervention. And» the answer I am getting loud) and c 
the people who I think are confident in what they are 
to do and competent in what they are doing is that 
would like this one last pitch being available to th 
individual so that they are clearly treated because, as Mr. 
Zack said in his presentation a couple of times, when they 
start investigation within an agency or a board, you are 
commenting on whether or not the policies presently in place 
are actually being effected or not. And often, even if they 
are being effected, there could be a good look at them to 
see whether or not they were the appropriate regulation in 
the first place or the appropriate procedure in the first 
place. 
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so I really like the kinds Gf@answers Lhat you, are 


a 


giving to some of the response in this particular area 
because, quite frankly,.what everybody was unanimous in 
Saying is that af) the/ ministries that are responsible for 
the particular board or agency put the regulations in place 
so that they cannot operate at all, that is the worst thing 
that could happen. 


Now, it seems to me because of the investigation 
aspect of the Ombudsman's office that they are in a position 
in a lot of situations not only to support the individual 
that hasethe complaint but to telijthat individualewhether 
or not they are being fair in the complaint because, quite 
frankly, sometimes the expectation of the individual is 
completely outr7o£ Tine. 


Anceeuthinkereally ane lookinguvatethess tireec areas, 
there are splot. or yspecitic cases that wiil ‘come towthe 
table as we talk over the next week about that particul 
Evoe ole taing pico addressingeyour poin.,, Ms. Bryden, 1 
1f£°T wanted to lean towards¥extendeds jurisdiction as © 
to extending regulations to make it tighter, I would 1 
the extended jurisdiction on everything that I have been 
able to glean’ in my investigation so far. 


Madam Chairman: Miss Bryden, you may want to respond 
to those few questions that emanated from your question. 
know you had one more question to pose. 


Mee Bryden: st dad wante to. respond agiicile BIL To. wAia 
MAst beer scald) Onimy, ool Ganal’ poane. 
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Madam Chairman: Good. And the other thing I just want 
to draw, before we conclude on your point, which has been a 
very valid one, we do have a number of groups coming who 
might be able to shed more light on this, and I would like 
to hold back on anything we might send our researcher out to 
do until we have heard from them and we can find more 
Clearly! perhaps what. ltens that.migntyhelp you Anew our 
consideration of this particular problem, if that is 
acceptabletat, thisipoint. 


Please go ahead. 


Ms. Bryden: Okay. Madam Chair, I think the disc. 
has been very helpful. And with regard to Mr. ELLLGE Ss 
DOint wilt doe ec lethatsu an nom really Ime bagour of putting - 
the Children's Aid Society in a straitjacket on their powers 
or their exercise of their powers because when you use 
special purchase of service arrangements for Oela veering. a 
Servicer. vousdompuc arot forefaith? ingthergroup) trom which 
you purchased the services. And that is really what 

PCH. drenus pArd Societies are, providing a service to the 
community, the government, in looking after child welfare. 


So that Ll was juste more, concerned, abou Wnt OU lane yuan 
regulations’ and democratic processes in itner election of 
boards to make sure that those were looked at and were 
supervised by the ministry so that there would be fairness 


Be 
in dealing with cases through their own review procedures. 


So that I do appreciate your point that probably 
extending jurisdiction would add another element to the 
public's feeling that they were getting fair and equitable 
treatment and the proper review procedures. So that I am not 
opposed to extending jurisdiction if it can be handled 
properly and if it provides an additional service, which I 
think my colleague has mentioned, and that is that there is 
an independent review of the situation through the 
Ombudsman, which is not possible under the internal r 
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by the Children's Aid Society and may not be as possibl 
even by the ministry because they are also partly ne fun 
and the Children’s Aid Society is in @ way an arm or the 
minister. That was my main comment on that. 


Should Fago.on,.with myivother question? 
Madam Chairman: Yes. 


.Ms. Bryden: My other question is that the kind of 
cases from Children sJAtassocretvethatacome Eo mesas a 
member is the question of taking children away or of goii 
to court to get certain medical treatments Beda ee by the 
Children's Aid Society for people perhaps who objeée 
children being given blood transfusions or given 
contraceptives or something like that. Now, I realize thaz 
1tHis/’is not adaneerrthoutrearycoune decision ORM Chis Ager tne 
law, but the Chi banens i 
seek such a court 


S 


, Cus ae a OTL 1 a Wert 
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decision. 


What would be the role of the Ombudsman in -- if 
the parents claimed that the court decision was wrong or you 
still just have to go through the court appeal process and 
say you lose the appeal, is the Ombudsman able to still 
consider the case and make an additional recommendation? 
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Mr. Zacks: On the specific case, the Ombudsma 
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bh: Ie: 


procedures or guidelines that are in place in deali 
these types of situations when they occur in a spec 
Children’ sf# Aid Secs et ywaoreiprovins lade 


position would! idikelyebe thats i teeenotea a See ne 
complaint because it has gone through the court process 
However, 1t would be possible for the Ombudsman to look it 
the issue in general in terms of the type Gat practice. co 

‘ae 


So, iti shows! yow the: multiple! roles that the, Ombudsman 
has. Although he could not investigate the specific 
complaint, he could look at the general practices and 
procedures which led to the complaint and make 
recommendations for their improvement or, indeed, conciude 
that those practices are reasonable practices and 
appropriate practices. 


Msn. Bryden: Thank vou 


Madam Chairman: Thank you, Ms. Bryden. 
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MroorBOsSsy: 


Philip has a good way of doing that. 
formechat. 


My question, mainly, 


All the questions have been 
supplementaries seem to be sneaken in very easily. 


anadwucuLse Sort OFT 71n 


asked and 
Abe) 


Pegive Him much credit 


a broad 
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sense, what is the Ombudsman's office really seeking in the 
sense of how broad a mandate to cover the Children's Aid 
Society? Are we saying to deal with the Societies’ services 
it ocoffers*or on speciiic cases? 


Mra acacia: 
moudsman jurisdiction, 
have exactly the same type of 
Ghibdren syArd societies, 
Warranties Program 
organizatron-that Ne 


as he has over any 


Mr DOSS ys 
Societies presently are 


municipalstrves Vand, that 
that you can!) investigate 
has taken over 
look at an expé 
have (tosbring 
jurisdiction o 


mainly 
you do 
those 

now 


aBeas 


Widtel Samm cEyonoelOnget at here; 
leke“the coure of Past*resort’, away irom 


andepucting ifvall oni torthe -government.and im turn have 
supported by the Ombudsman for an InvestrogalLion, Present 
fhe boards of the Children’s .Aid Societies are 
set 
they be accountable there? IT have some questi 


to the.municipality,) who,are really “the 


fhaty completely?) to,government control. 


Mieeoade <S. 


ultimately 


My understanding of how 

the Ministry ef Gommunity and 

@aneral oversigniwiunceaonseand, can, nae 
piace er NS contre: ob the Society 

you call that receivership or not 

Cane Cakewoveria hospital forwanother 

Winwcipality Olwa les circumstances. 
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SR eean NOL sure How this would weft 
anymore than it currently is 
The recommendations would go to 

is ae 
had a) LE} 
currently 


independence 
legislation. 
Aatrectorsuanitheriivst,dnstance, rf 
the minister .in charge as well as it 
agencies, boards and commissions that 


we 
we 


r have 
quickly xo 


If the legislation is amended to give thi 
I think the Ombudsman 
AIR SdretLon "over 
public hospitals 

other 
currently investigates. 
The tovsceene Timniredsineany sspecificuway, = 
same kinds of limitations he currently has should 
to the agency that we're currently now discussing. 


And knowing that the Chi 
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have somewhat 
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people that may be involved in dealing with the cases 

Children's Aid, how quickly will these people be able to 

of enough expertise to really deal with children's Bh ae 
1 the mainstream? 
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Mra Zacks: 
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It would certainly have to be an 
unation. In our office we may have 
= Of services, but we currently investigate 
4 sat would be investigating, 
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Dvds @ner- tha 
the imagination, 
FUE PsaLct Ven, 
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that the Ombudsman 
he government deci 
tomorrow. 
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We to 
CLrficewadditiona 


we would just ac 


So thal if 
and*go6. on) tor tomorrow: 


the 


I could sée system of checks 
presently in place to deal with 
would be sort*of-a shock wave qoing throug dat 
we expanded the jurisdiction of the Ombudsman 
SOrtvoLr theticourt .er@last+ appeal = eaAnaei eam 
what effects on the present system that it 
that comes down to the Ombudsman having the 
omplainants would have the ultimate recourse 
somewhat the authorit what the present 
presently has, what we may 


Mri Bossy: 
balances that is 
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With the municipalities, again, he 
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Mr. Bossy: The indicators are, just in the discussions 
in my own area, too, that they have felt that the powers 
within the government in having taken over the agencies, 
that that. by /itself/is:quite an indication, that there must 
be a very good sense of checks and balances there now to 
have a decision made to take over the agencies. And I'm just 
wondering what the Ombudsman really could create in 
providing a better set of checks and balances without, 
naturally, the cost, the overriding cost of extending that 
service, which is a considerable amount. We'll be getting 
intorituanetnisecominoagweeks 


Ms. Meslin: I think one of the most important things 
that any board or agency, whether it be Children's Aid 
Society. oruas partacularymanistry,, Linds,after some 
experience with the Ombudsman is that because Grou 
independence, we very often assist them by being able to say 
tovothervorganizarionspors, individuals The agency is doing 
it. right.” We'll tell you we feel we've done it. We've 
looked at it independently. We have no axe to grind. We're 
not on the side of the complainant, nor are we on the sj 
of the agency. What we want to do is get aLiathevintorm 
together, and at the end of the day you may very well be 
supportive of the agency's position, which bolsters them, 
makes them be able to say, "This independent organization 
looked at us, and they agree what we're doing is correct." 
So from that point of view, it is often very helpful that 
the Ombudsman has gone in and done a thorough 
investigation.. 


Madam Chairman: Mm.» Carrothers: 


Mr. Carrothers: I wanted to perhaps just explore a 
little bit about the informal role that the Ombudsman's 
Office might play in a case. Obviously, you get JULUSALC rion 
when all levels of appeal have been completed, which is 
somewhere down the road. The complainant has probably spoken 
to you before that happens, or presumably might happen. Do 
you get involved in any mediation or TREOrMea UasSor tarot 
discussions prior to you being able to officially take 
poOsteLonsmor wakesaprnolenin the case: at Bnerendsol. the 
appeal process? 
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Ms. Meslin: You mean before it has gone through its 
processes? 


Mr. Carrothers: Before it has gone through its 
internal appeal process. 


Ms. Meslin: No, we do not because if the complainant 
comes to us part way through the process, we tell them that 
they have to complete the process and then we will become 
involved. So we send them back to complete the process. 


Mr. Carrothers: You do not get involved at ali? 


Ma eMes. Lc NO. 
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Mr. Carrothers: Because my impresssion of the 
Children's Aid process is there is already a fairly 
elaborate advocacy and appeal system in place. So your 
involvement, should this jurisdiction be expanded, is pretty 
well down the lines -- 


Mr... Zacks<:.«Lte won t be -aupltcation. 


Mri Carrotners<° No 7 1°do- not think auplecations ia i 
just crying to think of the role "vou. will be ps ay no ea nere 
have already been a whole bunch of people who looked at it 
in an advocacy role, and my impression of that system is 
that time is very often of the essence. It is a very 
subjective system as well. It is not a hard and fast, black 
and white situation, in probably very few cases. 


My impression has been that you need a decisive syster 
in order to get the results you need, and I guess that is 
why I wonder if you might add to this process before the 
appeals process had gone by because I'm just sort of, in my 
mind, wondering at the end of it what you add, and maybe the 
answer has already been given when we talk in terms of 


systemic review? 


Mr. Zacks: The only type of intervention that might 
occur during the actual Children's Aid process is, as in 
other processes that are ongoing, we get often complaints 
about delays. There may be a number of delay complaints that 
we would look into, and most of these involve simplyv 
telephoning the agency, finding out what is happening and 
acting: as. a condurt for anfiormation; errr veying antlormactcon 
for complainants. In many cases that is what happens in 
Workers' Compensation. ; 


Ms. Meslin: I might be able to give you another 
illustration. Very often, for instance, if there is an 
emergency, let us assume that someone's family benefits have 
been cut off and they have absolutely no, you know, it is 
Saturday afternoon or Friday afternoon, late afternoon, 
nowhere to go, but 4 o'clock in the afternoon, and they 
cannot get to the appeal procedure. We have often intervened 
to the point where we will speak to the agency, let the 
ministry know. the, dire straits the merson 2s an and ask 22 
they can do something in the interim. 


in ‘that. instance, Dt is Nom thatewestake aipositton an 
any event. We just say, "This is the situation. Can you do 
something at this time or can you hold off evicting the 
person at this particular time while the process is 
completed?" 


Mr. Carrothers: So in some sense, you have taken an 
informal role? You Gust ‘tried to getepartics. together. 


Ms. Meslin: To that extent, yes. 


Ms. Van Kleef: We do in, Other cases.k difficulty. th 
arlses tin the case of Children issAid»sSocieties is that th 
are extremely sensitive to the confidentiality issues that 
arise from the character of their problems, and they are 
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very reluctant to give specific information out prior to the 
other body having authority to obtain that information. So 
that has been a limiting factor. 


Mr. Carrothers: Well, you are speaking in terms of 
doing investigation. Maybe what I am speaking of is perhaps 
the kind of example we have just been given where somhow a 
process that is supposed to happen is not happening, and 
just by the intervention of the Ombudsman's Office something 
may or may not take place. 


Am Loright in. assuming,at. this point that.you have not 
quite determined what the impact would be on your office if 
this extension of jurisdiction were made? You do not know 
the number of people or anything? 


Ms. °Meslin: What’ i?) would*like:.tovdo is’ once we have 
finished the questioning, Michael Zacks has done quite a bit 
of background information on some estimates of what we 
assume could happen and the kinds of cases, what we wouid 
need in all those areas and the staffing. Once we finish the 
preliminary questioning, we will go on and Michael will give 
youv his input: 


Mro; Carrothers: Just? onevfinal) questionyethen. Mr. 
Campbell mentioned that why the Ombudsman had chosen this as 
one of the priority areas for expanded jurisdiction. I 
wonder if you might explain that again. I do not think 
quite understood. Was it just because the people involved 
have so little ability to defend themselves, or have y } 
some indication that the Children's Aid process is not 
functioning properly? 


rH 
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Ms. Meslin: I think that, generally, if we go back to 
the Ombudsman originally putting to this committee the fact 
that jurisdiction had not been reviewed since the Ombudsman 
was established, the committee then said "Would you do a 
reviews papermforpuse: PANGEWe) did), aspyou) have Tt ettrwas 
quite broad in scope. But the committee then Sands WWerig if 
there was anything that you thought, would you DEL oOrezenat 
all> sands abthough) thepombudsmanididynotewant to DELOrTize at 
all hel realized) thatiit@would be ridiculous’ to ask this 
committee to look at the broad scope of everywhere we could 
ask for jurisdiction and’ did use that criteria, ooking 0 
people or groups that seem to have the most al tipenliy or 
that might need the Ombudsman services. 


Mr. Carrothers: What I think I hear you saying, it is 
more on a philosophical basis? 


Msi Meslin: Right” 


Mr. Carrothers: You do not have any direct indication 
that ‘the® Children 's®Aid? process’ isenoty —— 


Ms. Meslin: No, we have not been lobbied with all 
kinds of people saying "Please, look at Children's Pad. ae 
should add just informationally, the Canadian Ombudsmen, 
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when they meet annually, have put as’ one of the points on 
their agenda children's rights and children's problems, and 
over the course of a number of years, a number of the 
Ombudsman who have got the jurisdiction have raised some 
very serious problems, and because of the size and scope of 
our office have asked us about them, and we have had to say, 
"We really cannot give you any input. We have nothing to do 
with the controljin this province,” whichdisthes€hildren's 
Aid Societies. So that was just one of many factors, I 

che ni 


Mr. (Carrothers «+ uuast> one finate tte sonayver ee.” S 
wanted to ask. I sometimes get the impression that i 


like the Children's Aid or others where they are very 
subjective’ and it its very difitcult te find ouc what we 
right and wrong, in some cases you have to act quickly in 
order .tos»solve the problem, -whether-cit asstherelortinot. 22F 
you take. too much time to figure. out Lf there is: a prsitles 


the problem has already occurred. 


It seems there is a fair level of checks and balances 
in this system. I guess I am worried that adding another 
layer here or another area of appeal kind of slows that 
process down even more, making even less effective or might 
have the danger of making it less effective. And I we : 
you have any views on that as to whether your offi 
in here -- I can understand the systemic discus: 
you might be looking at the whole sys : 
recommendations. But when we are 
basis, 1£ there 
might just paral 
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Mr. Zacks: That is an objection and observation that 
has been made by numerous organizations over the years, 
Correctional Services, Workers' Compensation Board. Most 
recently the Labour Relation Board argued on similar li 
in our court case where their complaints about our 
involvement with them is there will be delays, disrup 
lack ofa finality’, 2neonsistencytea nNombersor fechas - on 
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All) T.ican tell yow4as Aatedoss) note happen 


anose “Kinds 
of concerns have, nots actuallye been borne, cout. Thel~act tha 
I think af you speak to numerous agencies: they wild teil ye 
that the Ombudsman actually helps them in the genera! 
administration, ofi their organi zation asi we 1s= concerns 
with them and help them prevent similar problems from 


SCCUrLTINgG in aherwrucures 


So I think the Ombudsman really provides a very 
helpful and nondisruptive process. Granted, there will be a 
need to deal with us and talk to us and give us gnformacion. 
That will-take time “on the agency “saparie camwic will on 
ours. "But Think ‘if the “Overall Soalwrs Ce mave a ost oer 
administrative process, which is what. I think the Ombudsman 
is there to do» isfto ensures that’ there; are.no errors and 
that i£ the administrative actions have caused any errors, 
to; correct. its. of “thatiis* tie cgoalvatnens 1 tans a worthwhile 
goal,for Children’s Ajdaand” pibiue4 lospiwa lS seeie 1s fer 
Ontario’ Municipal: Board, Labour) Relations) Board; Workers’ 
Compensation Board, Correctional Services. lL Coularoe 
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through a hundred others. 


Te Sasi lyein eauSinulaneLignti. and sathis «ls an 
Ombudsman function with a public body. He will assist and 
serve the public as he always does. We are simply trying to 
bring into our investigative role groups that we have some 
indirect relationship with now through the government 
proper, wWuUtucry toshave.a,.better .and wmore effective role by 
having actual direct investigative power over them. 


Mo #uMes 13 itn WALD INK  aLsous: 


Mr. Carrothers: You do not think there is anything 
peculiar about children? 


1505 


Mou uvacks> We dedalaweeh children nowein, ,other context, 
suchas young oftenders, andachildren who are under care af) 
developmental group homes. We deal with children now and we 
are concerned about their problems. We would not be 
shadowing Children's Aid workers in the field or not going 
to be there to second-guess their actions as to performing 
their, jobssetedon tuthink thatssythe role, and certainly the 
Ombudsman is not advocating that type of role. 


Whatewe pare -tLVingatoeputs,acnoss isithal there isa 
need for a general oversight review of complaints that deal 
Withaadminietrative.problems,s. individuals»problems .that, we 
havewiuyisdictieon.to investigate. »Aften the .entire 
Childrens Aiduprocess,has; vun.its,.course, that.1s where the 
Ombudsman comes in, to ensure consistency, fairness, and 
that public. administration has properly performed its duty. 


Mr. Carrothers: So, again, you seem to be speaking 
more in terms of looking at a system as compared to taking a 
second look at individual cases? 


Mr. Zacksa duthinkatnat 1s how, tcewill eventually ibe 
seen, as an overview of the system, involving systemic 
investigations, rather than individual investigations you 
currently see come before you. Although, that Wi leanoe «be 
the way it will work in the. beginning. That is my 
prediction. We will be dealing with specific cases, but the 
more specific cases we get, the broader the scope wi dd 
become. 


Ms. Meslin: I was just going to say that I think aiso 
thatthe population jatularge soften), feels that. the ministries 
or others, knowing that there is an independent agency at 
the end of the road, tend to have an awareness of it, and I 
think that the public appreciates that. So even from that 
Dotnet of rew, 


Madam Chairman: Mr. Campbell. 


Mr. Campbell: The last point is I guess the starting 
point where I have some difficulty in linderstanging, eli. 
Zacks, is that you would not be dealing with individual Dire 
systemic problems or solutions to problems when, Ln tal, 
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because of the diverse nature of this province and because 
of the diverse nature of the problems that kids face no 
matter where they are, that it would end up being individual 
cases because there is just no way that you can take Metro 
Toronto's cases and put them in Sudbury. There is just no 
way you can do that. 


I think if there was a choice between the expanded 
jurisdiction and looking at regulations, as one of my 
colleagues suggested, you would probably find that same 
situation would occur and part of theiprobliem that you would 
find is because of municipalities' differing views of what 
is a problem, especially in a case where CAS, for example, 
finds that children in care are declining dramatically. And 
the municipalities say, "Wait a minute. We are funding at 
the same level of staff, but we have the children in care 
declined 20 per cent." Now, you know, there are those kinds 
of things that that municipality should have and does have 
the power right now to deal with. 


Then, you probably would find that the next situation 
is that you are into the question of saying to the 
municipality, “"“Well, you people” have -- as”a result of our 
investigation, we have found that this is happening." The 
municipality 1s "not, funding” the Childarenys ago socle vac. 
the District Welfare Board is not funding the Children’s Aid 
Society to provide that service. 


And ‘I am very much concerned that once” you start into 
the municipal £Lielad; you are" in it toree MUmMver fot jer 
areas that I am concerned that really to question the 
municipality's role is outside the purview of the reason the 
Ombudsman's office was set up. I just wanted to comment on 
that. I am concerned. 


I would far rather have the hospital situation where 
your operating funds are strictly the Ministry of Health. 
The capital costs stuff is cost-shared by the community and 
the hospital or in the Ministry of Health. But certainly the 
operating stuff which you would have control over is the 
kind of systemic kind of arguments that you would have. And 
I guess I am just concerned that if you were going to 
entertain any regulations or any dealings with that, you 
would maybe have to hear about AMO's position and other 
municipalities* positions of Saying, "Welly maybe-CAS’s 
should be a unit of a municipal welfare system," as some 
have advocated. And those are the kinds of decisions you 
would be looking at and we would be looking at as a 
committee. 


Wee 


I guess where I am really concerned is given the 
things I said before and given some of the new information, 
that you are looking at systemic kinds of things, which 
really do not apply across the province because of the 
differences, and given also the recourse that people have 
through the courti system in tie, case OL NospLcaisy or 
example Uithat’ your real ly do Tocmiay er de OG Ol Merrie 
number of people that you would be looking at hiring to 
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investigate! this; 7a lotvofusituationsythat you would be 
Gealing with at the CAS level. 


I am still not°* clear exactly what kinds of things you 
will be investigating that are not already covered by the 
court system and Child Advocacy. And I understand your 
arguments; I appreciate your arguments. But what is 
basically left except questioning the municipality's level 
of spending in a CAS? 


Mri Zacks: You are making the assumption that onc 
individual’goes throughythe process, they would not con ANG 
eonplalnecomus siThateds notithepoassiinyotherfareas - 
may go through an entire review process and stiil not 
satisfied with the decision that was given to then and then 


yD 
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come to the Ombudsman. We could look at the entire process 
that that person went through and review each independent 
stage and make recommendations about improvements, Lo 


necessary. 


MremCampbeddc™ifagreenmaut D@atakecatythevether way 
You would have far more complaints initially because people 
wouldds trywithe systems That does;not bothersmes What I am 


savyingwns! with the results “asAl have,seen them Lemchak you 
questions thepministry 'spability «Thats .oneythings 


Bumetorauestiony aa munioipal Ley); sPabitwey fogac.certain 
chingsewhensthey basically are, doing(20yperg¢ent Of .tne 
funding anc ssomedcfothevother ispecial %seryicegprograns aré 
under the municipal jurisdiction, that 1s what I am 


concerned with, that this shared jurisdiction here causes 
some problems under the act, the Child Welfare Act. 


Ms. Morrison: Can I just say, there are lots of other 
areas in which we investigate, in which we come up against A 
municipality's obligations of various kinds. We do 
investigations, for example, concerning assessment 


complaints, how the municipality sets the mill rate. And 
although we look at fairness of the assessment process an 
aln Kitids kof “things #*the oniginal conplaint to us may ‘have 
been one about mill mate, but we doi not touch the 
Municipality's involvement to the extent that Te Seve, the 


Wik rapetethat istnotipartroirounmbusiness. 


PumsSocta wsoctstancemmtor exampleyiwe nave 
jurvsductnon omer whet Social Assistance Review e 
not have jurisdiction over general welfare, aithough the 
systems are very much, as you know, intertwined. And we have 
anmabasa tyros betabiie sto, Nookyatwithenpantsnot it that are 
juresdret tonaiwmetonusvand! not: at Chelisame time review the 
municipal decision which might be involved but underlies a 
certain parts of; formexample) ethe SARB decision. I do not 
think it is a new thing for us to be involved in something 
whicheld =) partly? acmunicipaleproblemy And wemarenvery 
sensitive to that. 
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Somos KNOWL? 1 tel Sparco tivass a iypthis) is something that 
is the only area that we have ever been invodkvedian (thatbinas 
anything tovdoGwithemunicipalities. 


42 


1 Mr. Campbell: Madam Chair, I guess I would say in 
closing that the assessment rate is for everybody equitably, 
and really the people feel that because the road does not go 
by as close to their property as the other one does, that is 
the reason they are complaining. They are not complaining 
against the mill rate that has been set. They are 
complaining against their individual property's treatment, 
and I think that is different than saying a CAS case, which 
is, you kncw == 


Ms. Morrison: When you get changes of an assessment 
bases and that sort of thing, you get complaints which are 
very much an interaction of the mill rate and property 
assessments and all kinds of things. It is just, I think, 
the only point of that is to say that municipal involvement 
in very much of what goes on in provincial government is 
there, and we are aware of it and we run up against it guite 
often. 


Mr. Campbell: I guess the last thing I would say, too, 
1s that I perceive it being different of saying a 
municipality's mill rate and CAS treatment, when in fac 
very relatively small proportion of children are in car 
any given community. And I guess it just lessens and le 
and lessens your argument for taking over when in fact 
seems to be appearing, as the general child population in 
many parts of the province are declining, generally. Never 
mind what is in care. In the education svstem the numbers 
are declining. : 


And) In. quessh} youtknows,e 1 wall. Look forwaraite your 
other arguments, but I am still remained to be convinced 
given the other things that are in place. And I am not 
talking about duplications. I understand the argument. What 
I am saying is that you would have a very, very small slice 
of the pie given the overall procedure and given the other 
things that are in place already. That is basically where I 
am. 

Thank you, Madam Chairman. 


Madam Chairman: Mr. McLean. 


Peis 

Mee McLeaneni Guess) 2m ates: Nolrecox the Ombudsman, a 
lot of people would probably have been denied justice in 
Ontarvo overt thes last iG year stent nyeeowl moon. 


But I guess when I look at the whole situation of the 
expanded jurisdiction of the Ombudsman, a lot of people in 
society today do not know where to complain to. The problem 
we have here with the Ombudsman's office is that there is 
not much point in complaining to them until’ the process has 
been usually followed,’ and that’as the only time they can 
act on it. That is what bothers me because there are many 
people, whether it) isein*® the’Chaiddren’s Aad Societys or in 
education or the legal system, that somewhere along the line 
have wanted to complain to someone and they do not know who 
LOUcOse TD. toe 
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Now, I would like to give you just a couple of 
examples. I had a person in my office not too long ago wko 
had been charged with careless driving. He went through two 
adjournments in court. The third time he appeared in court, 
he was told that he might as well plead guilty, that there 
was nothing they could do, and he was charged $1,700. Now 
thatepersonmnasmthecrighterieknow, to-go tor thes Legal Aid 
Society to complain. But maybe he has a problem going there 
to complain. 


The other area of that item, and I wondered why maybe 
we should not expand the jurisdiction of the Ombudsman to 
all of the government agencies whereby when the last appeal 
comes then they can step in, only in a professional manner, 
which they have done in the past. 


Nowretehave hadeschool children come to me and say, 
Uvoubknow, eWwemdid notwliketour’teacher.oNone of the student 
in that class done very well." Who do they complain to? An¢ 


then we wonder today why we have so many children that a 
illiterate. How come? Is there a gap in that process for 
those students who cannot complain? If they complain to 

their teacher, they are going to be in trouble. 


So maybe when we are looking at the expansion, we 
maybe should be looking at more than just two or three 
areas. Maybe there is a way that the Ombudsman's office 
could be expanded where he S$ 
JUS ti cass NOt being dene 


4 


Can investigate many areas wh 
or seeming to be done 

Soptulookwat tne complaintsmthat people havey but the 
Ombudsman does not get to handle them until it has gone ail 
through the system. There is where the problem TS. IE Siwhe 
people really take their concern to? They .canerakerit €o th 
agency, but nine times out of ten, they Wil, not get. very 
far because the agency is so tight that they have their 
policy and they bluff their way through. So maybe when we 
are looking at the expansion, maybe we should be eoring at 
something just a little broader, just something where they 
can come in to different agencies after the process has bée 
followed and review it. 


Thosemare: wistmsoamenot the concerns thatws haGelard sf 
phoudgnrst awouldabikeseo putethem out- "You know, maybe the 
Ombudsman can comment on what I have said. 


You know, when I look at the amount of people who hav 
a complaint and they do not know where to go, and re 
Ombudsman is in place to go to only as a last resort. 


So, you know, I want to repeat again, ti Vthe, cftfites 
had not been created, there is a lot of people would not 
havewnad gustice done. And Tiwonder if it should not be 
expanded a lot more than just what we are Cale itice avoue. 


Madam (hairman: Any comment, Ms. Meslin? 
Ms SuMestans ) thinkSthat would be “for the Ombudsman Cf 


comment, not for the staff. You know, we do with what we 
have the best we can, and we certainly feel that we could 
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probably handle the three areas we are discussing. It would 
be certainly for the committee and the legislature to make a 
determination about whether they thought that this 
organization should be expanded. 


Madam Chairman: Mr. Tatham. 


Mr. Tatham: Just one comment about the Ombudsman. I 
have found since I have been elected, I sometimes might put 
a big goal up. 


If somebody has been turned down, after going ali the 
way through on the appeal process, what percent of those 
that have been turned down have been reversed, where they 
say, "This is wrong"? Say, in these different areas here 
under your labour and psychiatric and social benefits, any 
prospectus on that? 


Ms. Meslin: What percentage have we assisted somehow? 
Is that what you are asking? 


Mr’. ‘Tatham: Yes" “if haa gone all the way cirougn tHe 
process, say in psychiatric hospitals, and I have been 
turned down or whatever the process is, and at the end I go 
to the Ombudsman and it is swung around in my favour or my 
satisfaction. 


NS PAG 


Ms. Meslin: You have to look ab it 4 couple Sf way 
becduse if you have been turned down and come to us and we 
give you the reason that you have been turned down and 
explain it to you because we believe the reason is a good 
one and you walk away contented, that is one thing. If we 
look at it and say, "You should not have been turned down, 
and we are going to go and see if we can do something for 
you," the person may be happy in another way. Or if we speak 
to them to the poernt where “they isay, ” Yow snow wie. 2 a6 
not “even want to ‘Go uany Lutter. oo cot mea oem c dient ied 
is another way. 


ji 
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So, percentagewise it becomes a little difficult t 
Say. What we are trying to do is look at a complaint and 
decide whether or not in our view it is supportable 
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There are too many steps along the way where that compla 
can be concluded either with a complainant happy about t 
conclusion or at least satisfied that we have answered th 
question, and I do not even know if that means happy becausé 


if you ‘say, “Looky” the minvstry se rignt. We writ cxpeain 2 ec 
to you in every way we can," and they go away and say "Okay, 
you've explained Tt. "Il ado not Know 2. tev Aare Nanay oT 


not, and I do not know how you assess that in percentage 
terms. There are too many levels. 


Mr. Tatham: Say You Nanda, Say. ooo) peop 
in to you. What percentage -- I know what you are 
iy OY Ey erp 
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Ms.. Meslin: We Tike *Ud, thinketoat, tne Ma sora t ya 
Satisfied, either satisfied that they have gotten wha 
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asked for or that they have gotten an explanation and they 
accept thateexplanation forsthetministry doing it right. 


Ms. Morrison: I can maybe explain our categories of 
statistical information are such that we collect information 
about complainants being assisted. That is where we have 
assisted them to get either satisfactory information about 
why they were turned down or maybe a reversal of the 
decision. 


Mr. Tatham: May I ask, how many reversals of a 
decision? Perhaps that is where I would like to -- 

Ms. Morrison: We do not keep track of that separatel 
We only keep’ track of thesfact that we have assisted a 
complainant, whether we have assisted them by having the 
decision reversed or satisfactorily explained to them why 
the decision was the way it was. We do not have that 
separate information. 
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Mr. Tatham: Another question, if iI may. Where you have 
reversed a decision, what actions have taken place in the 
particular area? Have they changed their style of operation, 
have there been personnel removed or has there been any 
impact on the area where you say, "Okay, this fellow has 
been wrongly treated," we are going to say for certa ain 
reasons, and you have the decision reversed, what takes 
place in the organization? 


Moe’ Meslin: Tt can be everything from a letter of 
apology from the ministry to the person, to a change in the 
legislation; to a’ money award, to the Minister yvyeactually 
changing a particular action that they took. So depending on 
what the complaint is, it can be absolutely anything. 


Mr. Tatham: Do you have any numbers? Maybe I am too 
much into numbers, but I would like to know whether you deal 
wWitheal hundred. Is it) tenvor one or two? 


Ms. Morrison: I can give you these numbers from the 
19S7 SoS crannuall report. Complainant assisted, which is 
defined in our glossary as those complaints where the 
Ombudsman renders assistance and usually involve tangible, 
corrective action taken by the governmental Organization, 
that number for the 1987-1988 was 505 out of 4,572 
yur wvsdictronale complaints: 


Mr. Tatham: One eighth. 


Ms. Morrison: Yes, about one eighth. Then, you have to 
add to that these other categories; recommendations made and 
accepted, 24 of those. A number of abandoned/withdrawn, our 
Section 18 investigations, discontinued. 


bps pote: 

Many times when an investigation is, iW@wecontianied, it 
is because a complainant says "That is fine; that is exactly 
what I wanted to know." Or they are satisfied with that. 


Those amount to 3,500 complaints. 
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Mr. Tatham: You have been in business for 13 years. Is 
there a repeat of the same type of a problem or does the 
particular organization that has a problem, do they do 
something about it or does it just come around again and 
around again? 


Ms. Morrison: I think that is what Michael was saying 
earlier about the main advantage of an Ombudsman process is 
that we are not there just to solve individual complaints. 
Having an Ombudsman does a couple of things. Governmental 
organizations would like to be told where there are glitches 
in their process so they can fix them, and we do not get the 
same complaints again. Also, the other thing that happens is 
knowing that we can come and look at their process, they do 
fLurvight thesfarsrlrtames 


Mr. Tatham: "Thatwis thevquestion Doamiasking>? Do they 
do it? Have they done it? If I have a problem with a 
particular area, does another fellow come up’ next year with 
the same problem? 


Ms. Morrison: In a number of areas, we get regulations 
changed or legislation changed or policies changed so that 
the same problem does not come up again. Because our 
recommendation will be not just that the person gets $10 or 
whatever it is but that the ministry change its whole 
approach to that particularoproblemiso thateitewald not 
arise again. 


MsUMeslin:o Ins addition} .wetottenswil lytinds.- we 
recently did a systemic study on a housing problem in 
Moosenee. That was because there was a particular kind of 
complaint that came to us from numbers of people again and 
again, and when we looked at it, we said, "It is not just 
the complaint that we want to look at, which we will do, but 
it is the system. There is something wrong with the system." 
And so what we did was a systemic investigation, and we said 
to the Ministry of Housing and the Housing Commission, "You 
are doing it wrong. This whole area appears to be working 
incorrectly. Here are some suggestions for changing it." 

And they have done so. They have changed a whole series of 
procedures that we felt were unfair or incorrect or wrong. 


So we have that systemic side in addition. I mean, ‘the 
systemic side, for instance, in corrections, we often get a 
complaint -- we are getting complaints now from young 
offenders about the nonsmoking rules, lots of nonsmoking 
stuff. What we may well do is a systemic investigation about 
that whole area to see if there is something that could be 
done to solve the problem, not one individual problem, but a 
systemic problem. 


Mr pelathamn: Thank your 


Madam Chairman: We will go on as Mr. Bell has some 
questions.? I would) like to muggest “olthesmommittee that we 
allow’ the’ Ombudsman's offacel\ito Mingsh ats’ presentation in 
this area. Then if any questions emanate from that -- 
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I just want to make the point that indeed it looks as 
though the interest by the committee in the questions it has 
generated, there will not be the ability to complete all 
three areas before the end of today, but we will have the 
Ombudsman's Office back to finish its areas of presentation. 
And, furthermore, I would suggest for any of those who feel 
they have to do exhaustive questioning today that we Wilk; 
after we have heard from those who may or may not be in 
favour of the Ombudsman expanding its jurisdiction into this 
area, after we have heard the various arguments that they 
have, we have the Ombudsman's Office back for direct 
questioning of any specific points. I just wanted to brand 
up that there may be more questions and that we will have 
thatioppontunity: 


Now, Mr. Bell. 


Mr. Bell: Thank you, Madam Chairman. The question I 
have was answered more substantially than it had before we 
started this afternoon. It is relevant not only to 
Children's Aid Societies but to the other two, although th 
New Home Warranty Program perhaps to a lesser extent. And 
think the problem the committee that I represent, the 
problem I have is to get a handle on thegqaucstion,of 
jurisdiction and the "why" for expanded FUGisdbotwon . 


@ 
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And rereading your paper over the weekend, ¢ cares tae’ 
realize what my problem is. That is the question of =xpandec 
jurisdiction started in a general sense, and was, BVoneiveor 
Wrongay, cakenspy Dra Hith >= raghtiy, Dn. Hiliopuc > the 
question. Hel didinotsseek@it.) Heyput the question after then 
ten years, "Let us visit the question of expanded 
jurisdiction," and the focus was local government. And that 


has been distilled, I guess, is a good word, to three areas. 
But I do not see it possible, particularly for pubiIc 
hospitals and Children's Aid Societies: to staliypaignoresthe 
general question. Maybe not now. Maybe it icuanmattens for 
Dr. Hill when the committee convenes with him either later 
this next two weeks or in the fall. 


But what are some more or do you have any additional 
reasons for seeking to expand into that area, and in by sec 
doing, and I raised this on Thursday, how do you deal with 
the. question) that will, be. then ran sedaulmeyet cover or. "CREM 
too," referring to the other local government agencies that 
are not on the list? Maybe that question is how do you 
leqistatemthiss,sifPyouswilies Maybes that combination of 
statement and question is best left unanswered by you right 
now. 


1 


Can’ I focus on onevthats relates to societies, and 
S by 


particularly the Child Advocacy concept that was raised 
Mr. Elliot and others. I want to make sure the committee 
does understand that even though you believe that office 
sxistsiparallied/ onpshould»axist parad! elaandsconcurrently 
wEtbneeyoure-of ficey nevertheless, either under current terms 
or in future, you will have jurisdiction over that SoLpies 
Do you believe you have SUPT SaLet Lon aiow : 
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Mr. Zacks: I think we probably do. I have not looked 
at it, but we have never had a complaint against it. 


Mr. Bell: That was the second question. I hear you 
when you say, "Well, we do not do the same things because 
they are an advocate and there is a presumption of a 
position and we are not." But let us talk about where you 
become an advocate, as you do in every case where you at 
some point come to a determination that the complainant's 
complaint has merit and there should be some adjustment by 
the governmental organization. How do you proceed 
concurrently in that context, where you are as much an 
advocate for, in that case, a child as the Child Advocacy 
Office would be? 


Ms. Meslin: We are an advocate through another proces: 
entirely. Let us assume, as we do, that we have jurisdictio 
over that particular group. Any complaint coming against 


that group would’go through) our process? (and-2i iwetsupport 
the complainant, then what we are saying is on the basis 
the information and investigation we have done, we suppor 
that particular complainant, or, conversely, we may not 
support the complainant per se but make a recommendation 
about the process or the administration. 


Gh 


Mr. Bell: And you have no problems over the fact that 
given a particular complaint or a substance cf the 
particular complaint, “youGmight be-dealing=with the 
identical issues that the Child Advocacy Office would be 
dealing with or had dealt with? 


Ms. Meslin: We may be, yes. 

Mr. Bell: You see no problem in that regard? 
Ms. Meslin: No. 

Mr. Bell: Because of the different process? 
Msi \Meslines~That®as maght. 


Mrev Bell?’ Inv Dre. All 1 Ssireviewnpapertynesogives 
reference to the need to address under the Children's Aid 
Society what is in the best interests of the child and the 
needs of the child are paramount. Other’ than what you have 
said today and other than what is in the paper, do you have 
any particulars of where that current system is not 
adequately addressing those interests, such that your 
presence is and your judgment are required? 
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Ms’. Mesdin:i- No, Ywethave not. S@nd thal reacon@tthat we 
have not is that, as people have said here today,! the area 
could be so broad or narrow’ and our experience has been so 
limited) that’ we’ coll di notepinpoint Len’ Welhavel Saetews areas 
that wevhave- mentioned) "but inta they sthartecomingrin, Inde 
not think we can be very specific. 
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Mr. Bell: One reason I asked that is that Dr. Hill 
further in that paper makes reference to concerns expressed 
by certain groups about the role of Children's Aid 
Societies, and he is no more particular than that in his 
statement. 


Ms. Meslin: I think that if memory serves, he talks 
about the problem with native children, and I think that 
that was as a result of the trip he made with the committee 
to the far enosen: 


Mr. Bell: Lastly, and it applies to everything the 
committee is going to address, on page 4 of that paper, the 
Ombudsman expresses a view of what he would hope the prime 
issues of this committee's deliberations to be. And I must 
confess, I do not fully understand what he is getting at 


when he says, describing that issue, "Whether the people of 
Ontario have been adequately served within the frameworn of 
the Ombudsman's current investigative jurisdiction." Can you 


explain that, at least to me, and further what it means in 
the context of the three areas we are looking at? 


Ms. Meslin: I think he is directing himself to the 
three areas. What he is saying, it is a general 
philosophical question, whether in fact we are now 
adequately serving -- 

Mr. Bell: It makes no sense, though, when you appiy 
tortpemtoree: That isenyeproplen. : 


Ms. Meslin: Why? 


Mr. Bell: Well, what flows from it? If the committee 
concludes that the people have not been adequately served, 
does that mean no to the three areas of jurisdiction? 
Conversely, if the committee concludes that the people of 
Ontario have been adequately served within the current 
framework, does that mean automatically yes to the three 
areas of jurisdiction? I have trouble seeing where that 
statement takes us, and because of the importance that he 
pUtsPone ty, Loteet Sri enecds some explanation. 


Ms. Meslin: Did you want to comment, Gail? 

Ms. Morrison: I can just comment that a lot of the 
discussion this afternoon has been about exactly that point; 
fT think. the efficacy of the Ombudsman function and how it 
WOLrkKs sin generals) TD *think Mra i Mchean certainly seemed to 
suggest in his comments that he felt that a number of people 
in the province overall had received justice they would not 
have otherwise received had there been no Ombudsman. I asp ae, 
that is exactly the kind of background that one needs te 
have before considering whether one would extend the 
Ombudsman's jurisdiction to some other areas. If this 
committee felt that in all of these years that no Single 
injustice had ever been corrected by the Ombudsman, then 
think they would be foolish indeed to consider extending 
Aras te tio lO. Some, Oller area. ot think that is the general 
TOOT lL. 
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Mr... Bells Towant uCoumake Clear, OL eet sano. 
saying, as best you can ascertain, that if the conclusion i 


Ss 


that the people of Ontario have been adequately served or in 


his words, "are currently adequately served," that is not 
automatic entitlement to the three additional areas? 


Ms. Morrison: No, but it might be a relevant 
consideration. 


Mr. Bell? No, © ao. nor thank thal polo tera teste. 


Ms. Meslin: I think, though, in fairness, you are 
asking us to respond to something that the Ombudsman may 
well want to comment on. 


Mrs Bell: I guess you Can bring {nat CoO onic sttent1on 
then. 


Lastly, is somebody before the end of the next aces 
of weeks going to make any further comment on the paper you 
have given the committee, "Expanded Jurisdiction, A 


Comparison Between Ontario and Manitoba"? 


wi 
199) 
3 


Ms. Meslin: We have given that to the committee a: 
assist to them to take to Manitoba. 


Mr. Beli’: Toe re vyours, Your Deore. 
Ms’ Meslint it 1S" Gur"ertice. pave  eryen. of our 
office, who is available to ee eens at as aire: 
7: 


together and will be going to Manitoba and will be pleased 
to answer any questions. 


Mr. Bell: Against the background that Manitoba 
currently nase JUrLTSd1cCCLON OVeEr CAD WLU CS en tot atone 
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Ms...Meslin: Yes. 

Mr. Bell: In 25 words or tess, what does 2c mean in 
terms of the relationship between the Ontario Office of 
Children’s Alia Societics and” the’ Manvropae ort lce of 


Chi vdren® s*Aila Societies. 


Ms. Meslin: I do not’ understand your question”. 


Mr. Bell: Well, is there a stronger case in Ontario 
for jurisdiction than there Ws in Manitoba, absent tneir 
legislation? 

Ms. Meslin: Dale? 

Mri Bryant: Ly think Wheat, © Was CPVIng opto nites 
that summary there was some of the differences between the 
Ontario legislation and the Manitoba legislation. They are 
to a cértain extent, apples’ and oranges. In Some “areas, the 
Manitoba Legislation is a little but Gtiterenc i wiete ene 
is a Greater role for’ ‘the Onbudsman. There ws a Tretle 
different Legislation. 1 haventrvedmco, ocint that oucen 


an 


=| 


other areas, the Ontario legislation, I might argue, has 
more reason. 


Mr. Bell: That is important. I just wanted to make 
sure that you do not want the committee drawing a conclusion 
like the degree of control in Ontario is more than it is in 
Manitoba, but Manitoba has got jurisdiction; therefore, 
Ontario should have jurisdiction. 


Mr esrvantw NOnmmiathank Wegeareagust trvingtowshney 
that there are differences in the legislation, as well as 
some important similarities as well. 


Mrouboelw) Theatwts allel Have form now. 
Madam Chairman: Thank you. 


Ms. Meslin, would you like to continue with your 
presentation? 


Ms. Meslin: Yes, I would like to have this opportunity 
to turn it over to Michael, who has updated Dr. Hill's 
report and who has some additional comments to make. 


Michael. 
Madam. Chairman: Mr. Zacks. 
Mremoacks: 3) Thankevous 


We handed out an eight-page compilation of figures and 
statistics. Page 1 is entitled "Psychiatric Patients." What 
we tried to do is update the calculations that we shee Beenie 9 AE) ote 
Hill's report to give the committee some bases fon 
interpreting or predicting the type of impact expanded 
jurisdiction would make on the Ombudsman's office, both in 
the potential number of complaints and the increase in staff 
that we would require. 


Madam Chairman: Were you thinking of going through all 
three areas in terms of the impact, the cost? 


Mr. Zacks: I don't know. It depends Wile ir 


Madam Chairman: I wonder if it might be better -— ie 
it can be, I do not know. I am just looking at your paper ~~ 
directed to the Children's Aid. And then as we go through 
each individual area, you address both the complaints and 
the secondary form which I see you have given us, which is 
the estimated cost, with each area. Perhaps that might be 
helpfule My. concerns isgaf i you delve into a general one, We 
may go into the other two areas. 


Mr. Zacks: So we will deal with CHhitaren 6 ALG at this 
time. 


Madam Chairman: If possible. 


Mr. Zacks: Page 8. In Children's Aid, what we have 
done is gathered statistics of children in care rorstherepast 
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three years and applied a complainant ratio of 2 per cent. 
That is the ratio of percentage of the people who have 
complained to us, the total population in an institution. 
About .2 per cent comes “fromapsychiatric;-Efrom our 
investigation of provincial psychiatric facilities. In other 
words, 2 per cent of the patients in provincial psychiatric 
facilities complained to the Ombudsman. So what we have done 
is take that 2 per cent ratio and applied it to the number 
of children in care to obtain the number of complaints that 
we would get. 


Maybe I will stop there, if there are any questions. 
Madam Chairman: Mr. Campbell. 


Mr. Campbell: I guess when you are looking at the 
declining population, I suspect the 1987 figures would be 
down? 


Mr. Zacks: Yes, they are declining, as you can sée. 


Mr. Campbell: You might find that almost by the time 
you were in business you would be out of business, if there 
was another form that these things, the jurisdiction would 
take. I guess when you distill down the numbers you have a 
really declining involvement or a declining role. I suspect 
your complaints would be higher in the first couple of years 
until people got used to the system ido net know 22 wou 
have ever had that experience of expanded jurisdicticn whee 
WOU Magnet e tind ve. 
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Mr. Zacks: It happens from time to time when new 
organizations are established by legislation, and I can tell 
you from my experience when the office was first 
established, there was a large number of complaints to come 
and then it diminishes and drops quickly once, I guess, the 
novelty wears off. You get a full range of complaints 
involving all kinds of issues, relevant and irrelevant to 
what we are actually doing. And ultimately, it levels off 
and remains throughout the system at a lower rate. 


Mr. Campbell: To clarify, you are using an established 
pattern where you have a percentage complaint ratio that is 
an established pattern in other similar social services 
areas, 1.6. Correction... pSychlatric Pospltals. cheng Sic 
that? 


Mri anacks 2 “The! 2 pera Cellecomp laiiGur aod oor 
psychiatric,,) provineial PSvycnitatric Nospl als ene rovera lL 
complaint ratio that get from all governmental organizations 
that we investigate is .22 per cent. 


So this is high. We have chosen the higher one because 
these are people, who although not institutionalized as they 
would-be-in«psychiatYricytadl latices rwtni ne combeutaiy, 
indicate what,it would,likelytbe an ourfestimationpawe use 
the higher, ratios, Correctionsmwasedl rr woupterco wetermine 
because statistics were very specifically defined. 
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However, with Workers' Compensation we determined that 
the number of people who complained to the Ombudsman has 
remained fairly constant over a previous number of years, 
and on average .38 per cent complain to the Ombudsman. Of 
the total number of workers with claims under the Workers’ 
Compensation system, which is around the 400,000 mark, .38 
per cent complained to the Ombudsman. 


So 2) per cent Ws “avery high, percentage, and’ we chose 
that just iso tas not "to tunderestimate ibut infact to 
overestimate the number of complaints that we would likely 
get. 


Mr. Campbell: Would you have the figures, Lor example, 
on “your “education complaints, to the Minister Gf Education? 


Mrs Zacks: Nowe nave mot. 

Mra Campbells AlW*right. Thankyou very “much. 
Madam Chairman: Thank you. 

Any further questions on this particular area? 
Mr Bell - 


Mrs Bebe: rw sacks ws thas intenced Co be the -- 
whereas the initial paper in 1986, estimated T think an 


Pate Fo 


impactwol two additional spersons jper “CAS. 
MNawaLaChs 28Lres.. 


Mr. Bell: Your estimate is now what, the same? Still 
two? 


Mr. Zacks: Yes. This was not an attempt to justify 
what we had already done. 


My). Bells Yeo Ol Understand. “tris a revisit » vandi-your 
conclusion is still the same. My concern is you have focused 
on children in care to get your numbers, but you have not 
addressed all of the other things.that will go on or do go 
on involving Children’s, Aid, Societies That most Certainly 
from time to time you would be asked to investi igate. And 
hate ORC ele note aC ito loud =- putyuit we look at 
section 15(3) of the act, for example, which recites the 
functions of a Children's Aid Society, they are numerous, 
including the basket clause "any other duties given or 
assigned." What assessment have you made of the potential 
impact onwthoseiothersmatters bevord "cha ldrem 1nucare? 


Mr. Zacks: We do not, think that the impact.1s going to 
bersianstieanitpquace -Erankly, 


Miseepee Vom whys 
Mr. Zacks: Because we currently investigate through 


the review process a great number of concerns that emanate 
from Children's Aid matters through the ministry. And we 
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feel that those types of complaints which would not create a 
significantly greater increase, we do not have the 
statistics to bear it up, but it is the sense that we have 
that it will not be a major impact. 


Mr. Bell: And the 2 per cent ratio again is taken from 
the psychiatric facilities over which you do have 
JUuULrTSsagc chon: 


Mr. Zacks: Exactly. 


Mr. Bell: Are there any factors of similarity between 
the incidence of complaint in that area to the application 
to Children's Aidy Societies? 


Mr’. "Zacks<erT canvgqive "yourvarroulsTsimulartistes tabut ito 
be perfectly frank with you, we picked the highest 
percentage that we have. 


Mr. Bell: Highest percentage of what? 


Mr. Zacks: The highest percentage of complaints that 
we had is in this area of psychiatric. 


Mr. Bell: From a known population? 


Mr, Zacks: That 2S night! Wevpieked the highest thar 
we have, and that 1s essentially the reason for it. There 
are Similarities; there are dissimilarities, but we wanted 
to err on the side of caution and not to underestimate. So 
this is the highest population ratio. The lowest, the 
general one, which I said is .22 per cent. The highest is 2 
per cent. We chose the highest. 


Mr. Bell: Thank you, Madam Chairman. 
Madam Chairman: Thank you. 
Mr. Zacks, would you like to continue? 


Mr. Zacks: Yes, thank you very much. 


Under the column "2 per veentylotalicanmp aimtoreanie. 
you will see the number of complaints that we would ge 


estimate at approximately 200. 


The next step in the process is to try and guess, and 
I use the word guess because essentially we are picking 
numbers out of our general statistics that’ do not have any 
direct bearing on the exercise of Children's Aid complaints 
because we have nothing directly analogous, to try and 
determine what will be*the jurisdictional complainc impact. 
21 pericent is the percentage offjurisdictionalycomplaints 
that the Ombudsman receives in terms of all complaints made 
to the Ombudsman, and you can see that the numbers are 
relatively low, averaged about approximately 42, 44 
complaints per year. 
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The next step was to try and determine the impact upon 
SteffeforsanvestigqatorsssHerelis where .iteigets’a little.bit 
complicated. The way we establish our statistics is by 
counting complaints. The way investigators do their work is 
by being assigned files. We are making an assumption here to 
determine the impact statistically by saying one complaint 
equals one file, and in practice that is not true. In 
practice, depending on the specific area, investigators will 
handle a varying amount of complaints, or files I should 
say. Going through in other areas, corrections investigators 
will handle approximately 240 files per investigator. 
Corrections investigators handle even more. 


We tried to give you some idea of the impact, so we 
made that assumption for statistical purposes. This would be 
very high. Twenty files per investigator is a very high 
estimation of the number of complaints that would be handled 


per investigator because a particular file could have 
pteralivadezens: of Complaints contained iff it. As 4 
corollary, a single investigator could investigate literally 


hundreds of complaints with the identical issue. 


Butetorwpurposeseotechisiexercisesetfors~chiddren's Aid 
complaints, we have assumed that one file equals one 
investigator and one complaint equals one file; therefore, 
at a ratio of 20 files per investigator, the exercise leads 
to two additional investigators for the additional impact 
that the Children's Aid would make. 


iearesure. that wsepertectiy cleareg fi went throu 5 
Same process of trying to figure out what all this means, 
but I would be happy to answer your questions. 


Mree Bellet Il havexsaniook of skepticism ,onemy faces It 
LSBNOLCMAMSULDEI SS. torvoumml, told,» yousthat fathink younhave 
really understated that potential, and I do not have a 
reason for it beyond saying when we come to look at public 
hospitals, your estimate of impact is much larger. Without 
ViSH tel Wet iiatawit heavy enea particulari tysnow, jnowacansyou 
Soncluide ~oubiuc nospitaus wis). be that, significantly larger 
impact than Children's Aid Societies when, frankly, See 
the potential for increased complaints to be right here, in 
relative terms? 


Ne pete, 


Mr. Zacks: All we can do is we can give you our 
impressions based on years of investigating new agencies as 
they are created. What we have tried is to give you some 
kind of statistical parameters for approaching this problen, 
and if you accept these assumptions and these parameters, 
these are the increase of investigators. 


AS an example, not to delve too deep into psychiatric 
complaints, last year our statistics showed that we 
investigated 96 complaints. Those 96 complaints were 
investagateds by ~.4einvestigators..insour office. ,That 
underdanesetheetact. that iteis+veryaadifiicult toegowfrom 
complaints to investigators without making a number of 
assumptions. 
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But the statistics we are looking at are all based on 
individuals, on persons, and an individual can make a dozen 
complaints about an issue or the individual can make one 
complaint. But all those complaints would be deposited ina 
file and assigned to a specific investigator, so an 
individual investigator can investigate a large number of 
complaints. 


As I have indicated before, for Children's Aid 
Situations, we have assumed one file equals one complaint, 
which is not the way it works in practice. These figures are 
actually very liberal assessments, erring on the side of 
more than less. I know you look skeptical but these are the 
figures that we are stuck with. 


Mr. Bell: You have factored in the duration question 
in making this estimate, have you? 


Mr’. Zacks: Actually, "Wwe Nave now Laccorend) in cdusaticn= 
at all Ifyou factor in curaticous,  §£ woul hie co wom 
be much lower. 


For example, 38 per cent of our jurisdictional 
complaints are resolved within a month. Having factored in 
it’ all ‘the fact that’ (75 pert cent Of our wurrsdictionax 
complaints are abandoned, withdrawn or refused to be 
investigated on discretion, I have not factored those in 
because duration times for those, -as you will see by lcoking 
at our. statistics «vary depending on ithe circumstances. 


So as to not confuse and greatly distort the process, 
I have ignored those factors and have assumed all these 
files are investigated in the normal course without applying 
any other factors such as speed, resolutions, that 38 per 
cent, or discontinued investigations, which a large number 
will be, but they are not factored in. 


The assumption here is each complaint is investigated 
to its “completion. “Again, wre "vou tacvor on sone 
criteria, you can get even lower numbers, a lower amount of 
files that would be investigated by investigators. 


The Vice-Chairman: Are there any further question 
with respect to the discussion on the Children's Aid So 
Statistics? I think your purpose at the beginning was to 
begin with the psychiatric situation. 


S 
Cis ¥ 
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Me. (Zacks) iThat Psthe: way a sorganivzed ite elses nicest Ss 
Cartainily riot disruptive or contusing *fornimer i rcantsee the 
way the committee is proceeding. When we get to psychiatric 
wings and public hospitals, after that discussion is 
concluded we can deal with those statistics. 


Mri PRiLip: “Dithrameliarrques titon. §Mir Moher ew eect ot 
might consider to be relevant to what is under discussion, 
and af ‘not, Iam sure Wiican rationalize sonemwway 1ot sasking 
1t anyway. 


And that is, dt strikes’ me as unusual "that there ware 


a) 


only two provinces where the Ombudsman does not have 
jurtsdicetioneover Children si SAid. That does not mean that 
everybody else is right and we are wrong, but it strikes me 
that there must have been some rationale when those 
Ombudsman's offices were set up to see that it was a 
necessary function. 


And my question to you is this. Have you looked at the 
possibility of projecting your costs based on the experience 
of other provinces, the percentage of their total caseload 
DPUMIS RUNG Pe luresavce on OVEE RC Oorenns Ald Societies? 


Mr. Zacks: We did not do that for the reasons that the 
organizations in different provinces by and large are not 
easily comparable because of the way they are organized and 
the different approaches that they take. Some offices are 
quite small. The Manitoba Ombudsman's Office is very small 
compared to ours, and so is the New Brunswick office. 
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We did not feel that was a fruitful way of approaching 
the problem. We believed that it would be best to use our 
own statistics because they are more easily comparable in 
terms of how we do our investigations. 


Different Ombudsman offices approach their 
investigations quite differently. Some Ombudsman offices 
choose? not to investigate certain kinds of complaints, ie 
we would. Because of those inconsistencies and divérgencics, 
it was determined not the appropriate basis for making 
comparisons. 


Some provinces do not have CAS's. This is quite true. 
Some provinces do not have Children's Aid Societies and get 
their access to the area through the government, which 
directly services that area. So they would have it directly. 


Mr. GCampbe Wiss Through the’ Social, Services Ministzy? 
Maeieacksvs Throughtthe: Social services, Ministry </1 
believe British Columbia does it that way. 


Thera ca-Chawaan seismttataall right, Mr. “Phidap? 


Meer iD Pay oummacemaecood rulingouon that one, Mr. 
Chairman. 


The Vice-Chairman: My understanding from the Chair 
before she left was that she would like us to continue with 
your presentation with respect to public hospitals and she 
is mindful of the fact that we promised the committee we 
WOlld Man JoUrtiMpDronDpLly sat .4:°30) Sne expects tobe, back 
belore ti Cerone ties gone. up to accent some calls "pertinent 
to the committee work. This is where we are at. 


The other understanding she asked to convey to the 
committee is that we will start in again on Thursday 
afternoon wherever we leave off at 4:30 today. We have 
everything scheduled on a regular basis from now until 
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Thursday morning. 
Sovif "vou wouldamiikemororbegin: 


Mr. Zacks: We were not going to have any specific 
presentation on public hospitals. We were going to go right 
tomy very exciting @statisticsS about ?jurisdiceional 
complaint impact. 


The. Vice-Chairman’ Our’ solicitor would itke tte Lead 
SLtMthen to giveelt ar lecelerortr of focuses 


Mr. Bell: You might have the committee's’ spreadsheet, 
if you would, on dispute resolution mechanisms that was 
briefly reviewed and distributed to the committee on 
Thursday. lt, 1s\in your Seconda brier under Pup vic 
Hospitals. ""That) is the” third ’page in: 


And in Dr. Hill's review paper, he makes reference to 
certain areas of exclusion and also to the fact that he 
Currently has /jurisdiction. (Can we. spend justi ariew moments 
giving the committee members an overview of what you have 
and what you do not have and what you do not think you 
should have even if you may have, if that makes any sénse. 


Mr. (Zacks:+Can, yourdirect! ust specifically stowwhat page 
you are on? ; 


Mr. Belli The third! page’ under the pubiisc 
material, "Dispute Resolution Mechanisms," the 
Now, anybody alone or in tandem. 


It is your second brief, the brief dated August 10, 
1988. It is your second briefing book under the tab "Public 
Hospitals," the third page. Not page 3, the third page. 


That is VennveesrUWilsonm st vowecnart Mirroring, tne 
legislation showing potential involvement, et cetera, and/or 
Current Involvement Of Vour (oLrices 


Now, 'any of ‘the four ‘or ’you ener chart. acute 
Left“hand side; "which ls’ "’ Public Hospitals Act Yow the tep 
and “Position” atvihe bottom, are your with mee 


MEN Backs ees. 

Mr "Belli TAUS srecites*® that a physician Way acpi 2oe 
appointment or reappointment to any medical staff of any 
public Hospital in the province correcr: 

Mr’. Zacks." Yes. 

1605 
Mr. Beli (Currently your donor (have guLdsaeccion over 


what the internal hospital organization does with that 
application; correct? 


Mr wack Swe 


sy 


Mreebelse wand. thats Goesern oGhteup. to, Board of 
Darectorse, And. Obviously, afa you. arerqranted, jurisdiction 
over public hospitals, this would be an area potentially 
that you could investigate provided the doctor did not 
exercise his rights up through the remaining review 
mechanism; correct? 


Mra cacks:’ Yes. 
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Mr. Bell: Now, currently, a doctor may appeal 
decision of the board of directors respecting his 
application for appointment or reappointment to the hospital 
appeal board, and, currently, you have jurisdiction over a 
decision of the hospital appeal board on that matter; 
COrTrneac? 


Msi. Mesiin*, Yes. 


Nowese ve oO. Current LV yours gua soled Ol. 2 
kicks in, some time after a decision of the hospita 
board, depending on whether there is a divisional cou 
aADDead OF nolL. 


AS a matter of facte this 15, a-Jot.of years, ago, now; 
it has got to be at least ten, eight or nine years ago, your 
predecessor committee considered in some detail with some 
Public errol1 | AT) application Gf a. particuiar doctor to a 
Darticulam nospucal. in, Toronto fom appointment, which was 
PurTneasuowny,. and, members, a ,littie committee trivi 
the only time that a complainant to the Ombudsman ve 
has ever appeared before this committee in public and made 
submissions on his own account as to why the Ombudsman's 
recommendation should be implemented. 


L / ae he = 
' ote t om 
Hge = 


Mrewbniiip: Maye eask avquestion on thatr If) there. is 
jurisdiction, as we know there is, why is it not being 
placed on this flow chart? 


Mr. Bell: Well, this flow, chart. was prepared absent, 
Peni ve stew 1 SSS Ofer Gent Jur Sate tion, Wiles) Ole, Of 


the reasons I. am doing it now, so that everybody has an 
mnderetandi ng chat tne Lssue of Juri sai ction over pubiie 
Pospat ales tie OnNbudsmanstsenocicoming.cO otis, cold. 1f. vou 
Witte rhere 15, alreadvustesome Various, levels. S0,as. for 
physicians’ appointment. and reappointment applications, to 


Somesdecree, Vt11s nNOtwa muestion of whether but when, 
COnre ag 7 


Maia Mes ite COLLeC Le 


Mr. Philip: Pardon me, now, that being the hospital 
review board? 


Mir acne bl ee S.. 


Mr. Philip: So between the hospital review board and 
the court you can stick .in,there,.am Ombudsman? 


Mr. Bell: If you give Ombudsman jurisdiction over tne 
appointment or reappointment, what you are doing, sir, 1s 
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you are moving the jurisdictional line down from the 
decision of the hospital appeal board right down to the 
application ‘to, themadministrator: 


Mr. Tatham: Why do that? 


Mr. Bell: That is the question I think that you have 
to address. 


Mr "Tatham: (Butewhy go Throughwerteyvousnayergoe® thigcas 
working, and youshaveycotwal chance" co Rick. im Vater on, why 
dor thrasy 

Mr. Bell: I ‘think! that’ may be a questiom ‘that should 
be addressed to the Ombudsman's Office, and also you may 
want to address those questions to any hospital 
representatives that appear. There are a number of reasons, 
I think, on both’ sides of the question that seule be gs en. 
Do you have anything to add? 


Ms’. Morrisons “in® the usualywecurserof events tin cur 
effice withedurisdicthonalerganazacions Wi t@wenereoashian 
appealymechanismadlikeathiseliters not gurasditctionale@it as 
premature until the appeal has been heard. I do not know why 
it ‘would De ditterent’ just ‘because we Nad gurtsare tons ove 1 
public hospitals. 


Mr’. ‘Beli@ That “Vvs*a very good porno 


The Vice-Chairman: What theyvearerseyingy, Chawltea sits 
that because there 1s an appeal process there already, even 
now they would not hear a complaint until after that appeal 
process were complete. So if we decide to expand 
jurisdiction, that would still flow the same way as it is 
Cont enw. 


Mr. Tatham: There would be no change? 

Mr’, (Bel lstinthink whatsthey earersaying is in practical 
terns "tt will probably not add to "the“workload of the orEic 
or to the impact on public hospitals because, I guess, 
presumably, most doctors who are turned down exercise th 
rights up through the appeal mechanism. 


ue 


a0) 


Wem Be. 

And in’ any event, by lawhesectton 15(4)) "ef the 
Ombudsman Act, LE evou ‘give them jupisdiicticnptsectvipenaeo (= 
that one that says the Ombudsman may not investigate until 
the rights of appeal have been exhausted, et cetera -- Ia 
paraphnasinge-=)) Poayou (Give Chem Jiwiiescac carat, Peyote 
not investigate these lower decisions until the appeal 
mechanism is either exhausted or the individual makes the 
deliberate decision not to go Uprany Movie, 


\ 
) 
nd 


“YY 
ilt 


Mr’. “Tatham: That ™s twnhatwl an ewonderding. spoes*that 
mean, are you playing games? 


Mer Bell: No, "that "fs Just itheeruvecwmiichody 25 pound 
to appeal. Nobody is compelled to appeal. 
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Mr. Tatham: Is there a time line there someplace? 

Mr. Bell: Yes. 

Mr. Tatham: So if the chap does not take action to go 
up’ the ladder; then he or she can*go over.and see the 


Ombudsman? 


Mr. Bell: Yes, after those relevant time periods have 
expired. I believe, unless you want to clarify. 


MseuMorrisonts can. Ivy justemake: as clarification? 


Troe oetricsthatearstaculory, right, to, review can 
expire, Giving Use Jurisdiction as Section, 1504) says, but 
there’ aslavso.a section, of the’ Ombudsmant Actywhich, allows 
the Ombudsman to. exercise his discretion not to investiga 
a case where there is an adequate alternate remedy. And 1: 

A 


many cases where there would be a good remedy, it wo 
be. the. Ombudsman '’s,intent,to. investigate. until, that.remedy 
had been attempted. 


Meee Tatham: But ateasperson’ has +said ,“"ALIYPaght, I 
have got three weeks, three months, whatever, to just sit 
with folded arms)! andethe® time, goes up and they ‘come to the 


Ombudsman and say "Please help me, then’ whet+ do you co: 

Mo. Morrison: It d@pends upon the neture of th aun 
of review on in some.cases,. for,.exanple,;.it would be a. very 
expensive thing for a person to take advantage of their 
Statutory right or review. af they comemto: us and say, re 
cannot afford to go that route," we may have to make them 
wait until the time is expired before we have jurisdiction. 
But that is because there were good reasons why they could 
Moe Owls oe OU ce. 


Mr. Bell: One point though needs to be made in 
of the exercise of the discretion not to investigate 
Of al cernartlvesremedics sihat. is mot really. terribly 
because you are not binding the hands of any current 
future Ombudsman who may or may not decide to use that 
section in any particular case. You are speaking in terms of 
your current) perhaps your current policy now as applied & 
Ocie ress ind ba tet LOW "charities, 


tO me Om: 
ED Ow 
- 


Moe Morrison. That se right, bute Tl) think’ that would be 
subject, possibly, to this’ committee's questioning at some 
other date. Supposing a new Ombudsman came along and said, 
"T am never going to be bothered with turning people away 
because they have an alternate remedy; I am going to 
investigate everythings signet, )-and suddenly this 
committee in reviewing the annual report or whatever found 
that decision not to be one that they felt was appropriate, 
T think Gt would be open to the committees to discuss that 
matter. 


C3. 
Gi 
KK 
}- 
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Qu 
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Min Be tl ceAnG bn preach Oo la eins. 


5 Ff m 
given in this area with a qualification that it not be 
exercised until the appeal mechanism is exhausted, that 
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would, nots affect) yournsofficelonsyour ebiiity’ tordeal with 
specific complaints, would it? 


Ms. Morrison: No. 


Mr. Bell: In other words, a requirement that a 
physician do go up through the process until it is 
exhausted. 


Ms, Morrisontuthaty isyoursezactiaiuresccdo ction now 


Mr. Bell* Beactily. Which ether polit hienhe tives 
starting, £or ory tryandgs tor Cety Cull ma emayw Dean elle very 
specific, area a distinctioniwithome a ditierence: 


Mre Tatham: Jif @ future, Ombudsmanswantsato.do what the 
Lladywsuggests a thet’ safdnes Butetabasiacaldlyatniaetpececet 
the appeals processs is) therebandiad theyre jag ot ce or cee F 
they should use the appeal process because I think you are 
riding two different horses at the same time 


Mri. Bell:| That) view isr heldaanymany, qharters,() andy ft 
think if you examine the policy of the Ombudsman's office2 in 
any area of governmental organization of Ontario where there 
is an appeal mechanism, that office tends to wait until the 
mechanism is totally exhausted before getting in. And 
usually the final stage of the appeal mechanism is a bo 
an agency over which there is no dispute that the Ombud 
has Jurisdictions eo hate so) whet, Jameenay Gis ef rn 
withoutha. ditference, im this, ared acerca, 


Mr. Zacks: Could I make just an observation? We hav= 
only ever had one complaint against the hospital appeal 
board. 


Mr. Bell: I’am not sure what wou) canstake siajom) Chat 
because I sat through that complaint. 


dol 


Moss Zacks, Thatuwas: ithenfinstaand last, complaint that 
we ever had. 


Mr. Bell: The middle chart, under the heading of 
"Mental Health Act," the finst step any thet) process is 
physicians’ decision, which is subject to aA review by the 


Sstatutorily-defined review board. Well, let me ask you, do 
you, currently, have ianyesurisdiet non ea imyihesiancsar 


Mr. Zacks: Yes, we do. In the review boards. 
Miwipellssesgin: alah mec me cise 
Mrs Zacksey Allwjrespaqcyss 


My “Bellis, Yow have momjurisdretvon) oversee 
physician's decision, currently? 


}4 
(®) 
load 
63) 
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Mr. Zacks: Well, it depends where the physi 
working iwlft uchenphysiacivanm ashenploveduan, 4 
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provincially-operated psychiatric facility as a provincial 
employee, theoretically, we have jurisdiction over his 
actions. 


Mr. Bell: What do you mean by theoretically? 


Mr. Zacks: Normally, if we get a complaint against a 
Danticularephysician having to do jwith medical practice or 
misconduct, the complainant would be referred to the 
discipline committee of the college, and there would be 
review process through the health disciplines board. 


iu) 


So we do not investigate complaints about health 
professionals such as doctors and nurses or dentists 
employed by governmental organizations. However, we do have 
jurisdiction over decisions of the review boards. 


MremeellonSon to) theawex ene vou currently “have 
SULriSctebion, peutner Ingrnevprovyincial, mental nealth 
faci l@tiesuonececision otethel review board, the discussio: 
we had as for the appointment issue about when you have 
Jurisdiction and/jis it really any different today is 
relevant? 


Mr. Zacks: Is relevant? 
Mr. Bell: Is comparable? 


Mre Zecks: )is comparable. 


Mr. Betl: Now,. thebright—-nand side. Do you have any 
jurisdiction under the detentions? 


Mr. Zacks: We used to. 
Mes. BellscYouscusedmtoe 


Mr. Zacks: Yes. That lieutenant governor's advisory 
review board used to be constituted under the Mental Health 
Act. THen ttewas cChangedfabout WoSivorstsop;vandvit is now 
constituted under the Criminal Code where there is 
DrVOVIS onselLOr chats loos bredsonsc sl Tlie ware to get cans fate Wa 
the Ombudsman, and it has worked because now it is 
established under federal legislation that we have no 
ZULPSONOo Cneoyer. ast. 


MyesBell; Are you uwseekang it back? 

Me occ ks MmlimisttoltveoL  OuL hands. 

Mr. Bell: The committee should know. You are not 
specifically asking this committee to consider an amendment 
to the Mental Health Act? 

Mrenp warees Yourcouldpnot: dor iiimanyway. 


Mr ghee Dicmtnaticgs rigs? 


Mre Zacks; -So we are, not asking) you to do anything you 
Sannoneagwor Aougnt NOtedo. 
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Mr. Bell: Subject to any omissions in respect to our 
review of the relevant legislation, that fairly represents 
the statutorily-defined dispute resolution mechanisms that 
exist in the public hospital setting? 


Mr. Zacks: It does, ‘except I would just add that in 
provinetal psychiatric facitities;, "there is the Pawel ents: 
Advocates Program, which is not a statutorily-established 
process but" LY’ think cperating (outgor the sMinistry aol iiealta, 


Mr. Bell: You may have some jurisdiction? 


Mr, ‘Zacks: (WetdoJr The . ,olntel waenbeceromma cc =1 
that advocates program is what we call an administratiyv 
mechanism. We’ refer! many complaints tonthe! advocales because 
it, /appears to be thé smostepregressed Winaplacestovassuse tre 
individual as jalpatient. (Conversely, (eheyereter mat_ters ec 
us which in their advocate's role they feel they cannot 
properly handle. 


(axl 
i) 
— 


So it is ‘a two-way! street; but at does have ansstiect 
on the number of complaints that the Ombudsman gets. That 
process, that advocates program, is not in the psychiatric 
wards ofopublic hospitals: 


ll: One last area before members of the 
Vv 


committee have questions before we adjourn. 


In<cDrt [Hibisypaperehhe makes Cheweotne tie tno l ae 
as actions of doctors, nurses’ and cdenteecsteie VS ce 
seeking nor is he to have jurisdiction because of the 
currently available procedures under the Health Disciplines 
Act, for example. Can you give some definition to the types 
of activities of doctors, nurses and dentists in the 
hospital setting over which you are not seeking 
RuUrtsSareriven ? 


1620 


Mr. Zacks: Tesisenot™anouestitonmoL a scekiuce eanot 
seeking jurisdiction. The fact 1s. that the complaints 
process for health professionals operates to, in essence, 
remove certain complaints out of) our Jurisdiction because 
they would be premature because there is a statutory right 
of review available. There are a number of health 
professionals who are employees of government organizati- 
over which we do have jurisdiction. An example, we do the 
Workers' Compensation Board, the Ministry of Correctional 
Services. 


o4 


Mr. Bell: Just because of the time, what you are 
saying is because in respect to those things that the Health 
DisciplinevAct coverswiory doetors, Nurses: and Gentis ts. vy 
operation of daw, you Will’ not have yurisearection: 


Mrs, Zacks: ) That Yat rignte 


Mr. Bell: The Health Discipline Act is generally 
considered to have jurisdiction over the particular health 
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diSciplanessapractice of the particular profession? In 
medicine, it is the practice of medicine. In nursing, it is 
Ehespractice oc nursing. Andean dentistry, 1C is the 
practice of dentistry. 


Mr. Zacks: Yes. 


Mr. Bell: Are you saying that insofar as medicine, 
nursing wand dentistry are) practiced in public Nospitals, by 
operation in law, your office will not have jurisdiction 
unless it comes to the office through the Health Disciplines 
appeal procedures? 


Mreevacks: Not mecessarily. lt qets-a‘dtittle 
complicated because there are time limits upon which you car 
COmplatn about a, doctor Syactions: 


Peni we  never is ama mtoacion period. If there is not 
a limitation period, then the answer to your question i 
yes, we wouldn't investigate until that complaint went 
tnrougnecnetHealth Disciplines complaint process. If there 
is and that limitation period expired, we could investigat 
Chat. conplaint. 


Mr. Bell: Can we give it a specific example that 
surgeon A, performing operation Ban hospital Cy any 
complaint of the patient in respect of anything that happens 
duvingetnat operatiom! will not He Wana nee ourY vortices 
jurisdiction to investigate ; 


Mree Zacks: Yes, ssulpvect to what I said. You may 
Correct me. Lo there 1S)noelimnit —="L) thought there was. a 
ince 


Mr. Bell: The limitation period under the act is two 
years for the commencement of an action for civil damages. 
There 16 4 himitation period, ‘bur it 1s a cause of action 
limitation period. 


Mr caecrss That Saragic. Weswould have no 
Jur isiwecrwon in essence. 


Mr Pell That clarigcves a very great. body of act2 
Wnder public "hospitals. IT have no further questions this 
afternoon, Madam Chair. 

Madam Chairman: Just noting the time, I wonder if it 
might be appropriate to reserve the committee decision until 
the next time the Ombudsman comes before us? We have an 
opening Thursday afternoon from 2 until 4:30. I would 
Suggest that you return at that time and continue with the 
areas of expanded jurisdiction. DB understand that is 
acceptable: to you to come then. 


The second thing is we are resuming tomorrow morning 
10 o'clock, and we have, as per the agenda, the Ministry 
Consumer and Commercial Relations coming in the morning an 
the iMinustry of Community and social Services in the 
Serernoonytoepresent their, position or their understanding 
of expanded jurisdiction in these areas. 


Os th 
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Mr. Bell, you had one more thing? 


Mr. Bell: For Thursday afternoon, Ms. Meslin and 
others, we have seen what you have jurisdiction over now. We 
have just heard what you will not have jurisdiction over. 
Can you take a look at the issue of what is left under the 
public hospital setting that you will likely have 
jurisdiction over so that the committee can have some 
Giscussions with you in a specific way? 


Madam Chairman: That is a yes? 

Mr. Zacks: Yes. 

Madam Chairman: Mr. McLean, moving adjournment? Do 
hear ‘second? Thank you. Adjourned until tomorrow morning 


SOEs 


The committee adjourned at 4:25. 


* x * 


STANDING COMMITTEE ON THE OMBUDSMAN 


EXPANSION OF OMBUDSMAN'S JURISDICTION 
TUESDAY, AUGUST 16, 1988 


Morning Sitting 


Le ON 


B—28a 


STANDING COMMITTEE ON THE OMBUDSMAN 

CHALRMAN: Nicholas, Cindy (Scarborough Centre L) 
VICE-CHAIRMAN: Elliot, R. Walter (Halton North L) 
Bossy, Maurice L. (Chatham-Kent L) 

Bryden, Marion (Beaches—Woodbine NOP) 
Carrothers, Douglas A. (Oakville South L) 
Henderson, D. James (Etobicoke—Humber L) 
Lupusella, Tony (Dovercourt L) 

MacDonald, Keith (Prince Edward—Lennox L) 
Mackenzie, Bob (Hamilton East NDP) 

McLean, Allan K. (Simcoe East PC) 

Pollock, Jim (Hastings—Peterborough PC) 


Substitutions: 
Campbell, Sterling (Sudbury L) for Mr. Lupusella 
Tatham, Charlie (Oxford L) for Mr. MacDonald 


Also taking part: 
Philip, Ed (Etobicoke—Rexdale NDP) 


Clerk: Carrozza, Franco 


Staff: 
Wilson, Jennifer, Research Officer, Legislative Research Service 
Bell, John, Legal Counsel; with Shibley, Righton and McCutcheon 


Witnesses: 


From the Ministry of Consumer and Commercial Relations: 
Webber, Bernard, Assistant Deputy Minister, Business Practices Division 
Lewis, Ralph H., Legal/Policy Adviser, Business Practices Division 


From the Office of the Ombudsman: 
Meslin, Eleanor, Executive Director 
Zacks, Michael, General Counsel 


1 
LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Tuesday, August 16, 1988 
The committee met at 10:00 a.m. in committee room 151. 
EXPANSION OF OMBUDSMAN"S JURISDICTION . 


Madam Chairperson: We are ready to call this meeting 
to order. This is the Ombudsman's order, and we are dealing 
with the issue of expanded jurisdiction. We have before us 
Ms. Meslin and Mr. Zacks from the Ombudsman's office, and 
appearing before us on the issue of expanded jurisdiction 
from the Ministry of Consumer and Commercial Relations, Mr. 
Bernie Webber, who is the Assistant Deputy Minister of 
Business Practices Division, and Mr. Ralph Lewis. 


Does anybody from the committee have anything to 
discuss before we begin today? We have a presentation which 
you have been given a copy of, and we will permit you to go 
through that today and open it up for questions from the 
committee after that. Thank you. Mr. Webber? 


Mr. Webber: Thank you, Madam Chairman. Our ministry 
appreciates this opportunity of appearing before your 
committee. It was my understanding that representatives of 
the warranty program have been invited to attend next week. 
I would therefore leave it to the program to present its own 
position and details of its programs. 


My focus will be on the history of the program, its 
governing statute and its relationship to the Ministry of 
Consumer and Commercial Relations. The Ontario New Home 
Warranties Plan Act was passed in 1976 and proclaimed on 
January 1, 1977. The statute has two main objectives. The 
first is to create a series of warranty benefits for 
purchasers of new homes. The second is to create a body 
governing specific aspects of new home building in the 
province. 


The Lieutenant Governor in Council has given the 
authority to designate a nonprofit corporation, incorporated 
without share capital as its administrator. The Act requires 
that all builders be registered and that all new homes be 
enrolled. These provisions are unique in Canada. We believe 
that only three jurisdictions in the world require that all 
builders register and that all homes be enrolled and 
therefore protected. Only Ontario, New Jersey and the State 
of Victoria in Southwest Australia have this provision. 


In the spring of 1976 an independent nonprofit 
corporation known as the HUDAC New Home Warranty Program 
began operation. This organization registered builders under 
a voluntary scheme which paralleled the provisions of the 
Ontario New Home Warranties Plan Act passed later that year. 
Upon passage, HUDAC was designated as the corporation for 
the purposes of the Act. 
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It has continued in that capacity since that time and 
‘now carries the name of the Ontario New Home Warranty 
Program. The board of the warranty program consists of both 
builders and representatives of other interests including 
the Ontario Government. Amongst the groups represented are 
insurers, lenders, municipalities, the Consumer's 
Association of Canada and our own ministry. 


The program is financed by fees paid on enrollment of 
new homes and by registration fees paid by builders. The 
enrollment fee, although paid by the builder, is frequently 
passed on directly to the purchaser. Government has never 
provided seed money or funding to the warranty program. Both 
the management and daily operation of the program remain 
independent of government. 


There are, however, several ways in which the ministry 
interacts with the program. First, as I have mentioned, a 
representative of the ministry sits on its board of 
directors. Second, under the provisions of the statute, the 
program reports annually to the Legislature through our 
minister. Third, all decisions affecting builders and 
purchasers are subject to review by the Commercial 
Registration Appeal Tribunal. 


The mandate of the program is to provide deposit 
protection and to act as a construction guarantor on behalf 
of the purchaser. To implement this mandate, the program 
carries out two key functions. As a governing body for 
builders, the mandate of the program is to ensure standards 
in the industry. To do this, the statute provides it with 
power to deny or revoke registration where the builder is 
not financially responsible - where the past conduct of the 
builder affords reasonable grounds for believing it will not 
act in accordance with the law and with integrity and 
honesty - and where the builder does not have sufficient 
technical competence to consistently perform its warranty 
obligation. 


The program therefore has significant control and 
influence over builders including the ability to deny or 
revoke registration and to impose terms and conditions on 
their building operations. 


The second and equally important function of the 
program is to assist the purchasing public in resolving 
problems with builders. Although its function is that of a 
dispute resolution mechanism, the program is in turn subject 
to the outside controls that I will outline in a few 
moments. The program receives complaints from purchasers, 
mediates disputes and when requested, enters into formal 
conciliations at which time both builder and purchaser are 
present and the home is inspected. All decisions of the 
program are in writing, and where requested, second and even 
third conciliations can take place. Should purchasers or 
builders wish a review of the program decisions affecting ~ 
them, two avenues are open. 


The first is the statutory right to appeal a program 
decision to the commercial registration appeal tribunal. The 
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tribunal is a quasi-judicial body whose function is to hear 
the cases of purchasers dissatisfied with the findings of 
the program. This right is available to all new home 
purchasers. The tribunal which reports statutorily to our 
minister also has jurisdiction over appeals from builders on 
registration matters. 


In its decision, the tribunal may order the program to 
take such action as it feels is appropriate and may 
substitute its opinion for that of the program. Decisions of 
the tribunal may in turn be appealed to the Supreme Court of 
Ontario where they are heard in the divisional court. The 
second avenue of relief for purchasers is by way of informal 
appeal to our ministry. Some new home buyers write directly 
to the minister asking that he look into their particular 
problems. So far in 1988, 52 purchasers have taken this 
avenue. 


Although many letters contain entire inquiries or 
discussions, others are direct requests for assistance or 
copies of letters sent to the builders or to the program. On 
receipt, our ministry staff contacts the program making it 
aware of the situation and requests a report as appropriate. 
The situation is then followed to the point of resolution or 
to appeal using the provisions of the Act. Frequently 
problems brought to the ministry have not yet been brought 
to the attention of the warranty program. In other cases, 
purchasers write the ministry instead of pursuing their 
right of appeal under the Act. 


The important thing is that letters do give the 
ministry a purchaser's eye view of the program and are very 
helpful in our discussions of mutual concerns. Turning to 
another matter, there is one anomalous aspect of the Ontario 
New Home Warranties Plan Act which I should draw to your 
attention. Under the existing Act, the program's board of 
directors may pass bylaws which, when filed with the 
registrar of regulations, take effect as regulations. The 
ministry in its review process is strongly considering the 
fact that this power may be too broad and that it may not be 
appropriate to allow the program to continue to draft its 
own regulations. 


I would now like to turn to the Ombudsman's position 
paper and to the ministry's view of that paper. The Ontario 
New Home Warranty Program is a third party to the purchase 
and sale of a new home. Primary responsibility for defects 
in construction lies with the builder, and traditional 
remedies, including the courts, are available to all 
purchasers. The warranty program acts as a guarantor only 
and as an additional avenue of recourse available to the 
purchaser in the resolution of disputes. The Ombudsman's 
paper states that only some cases may be appealed to the 
Commercial Registration Appeal Tribunal. 


In fact, the practice is that all cases may be 
appealed to that body. This means that a consumer who has a 
problem with a builder may turn first to the warranty 
program and, if still dissatisfied, may appeal in cuLnmeo 
the tribunal. I have already indicated that some consumers 
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choose to go directly to’ the ministry when dissatisfied. In 
both of these cases, whether the matter is assisted by the 
ministry or dealt with by the tribunal, the Ombudsman has 
ful wesurisdaictron-e 


The Ombudsman refers in his paper to a case dealt with 
by this committee in its 11th report. The case resulted from 
an inquiry by the Ombudsman into a decision of the tribunal. 
The committee recommended changes to the governing 
regulation and payment to the party involved. Both were 
done. We are also of the view that the ministry has ample 
oversight with respect to the warranty program. In addition 
to having a representative on the board of directors and the 
obligation of reporting to the Legislature, all program 
decisions are subject to the Commercial Registration Appeal 
Tribunal's jurisdiction. 


In addition, the ministry has an active liason with 
senior officials of the program. Staff of the ministry 
monitor warranty program activities and make recommendations 
for improvement. An example of this is the consideration 
being given to a proposed change to the regulation making 
power, to which I have referred. I should add that although 
the warranty program remains independent in its ability to 
make regulations until the statute is changed, in practice 
there is an active process of consultation. 


Notwithstanding this close contact, the program 
remains independent in its day-to-day operation. It is worth 
noting that it is the only legislatively-based home warranty 
program in Canada. Purchasers in other provinces do not have 
Similar protection. Although it administers a statutory 
plan, the program receives no funding from the government 
and does not benefit from any government programs. The 
program remains a private corporation. It is not a 
government agency. 


Its mandate is to preserve a fair and even balance 
between builder and purchaser while showing a specific 
concern for the needs of the purchaser unable to protect 
himself. 


When program officials attend before you, you will be 
given a full briefing on the daily activities of the 
warranty program. However, I would like to point out that 
the warranty program has now enrolled over 506,216 homes, 
performed over 34,000 conciliations and made payments on 
claims in excess of $34 million. In our view, given this 
volume and the minimal number of complaints made to the 
Ombudsman, there is little evidence of a compelling public 
interest to provide additional appeal procedures. 


The warranty program is an example of how the public 
may be served and an industry's practices regulated without 
public expense. We feel that the warranty program has 
functioned well and has shown that it will function well in 
the future in the best interests of new home purchasers. 
However, we are always seeking improvement, and the regular 
meetings between ministry and new home warranty staff focus 
on processes to bring even more effective protection and 


service. 
Thank you for this opportunity to present our views. 


Madam Chairperson: Thank you, Mr. Webber. Mr. Philip 
is ’firstsonsthe®list: 


Mr. Philip: I can tell you, sir, that your statement 
on page 12, "There is little evidence of compelling public 
interest to provide additional appeal procedures," could 
easily be refuted if you simply pull the file of my 
correspondence to your various ministers over the years 
complaining about the program and documenting case by case 
about constituents that have certainly not been satisfied 
with the program. 


Indeed in those years when I was a critic of housing, 
other people's constituents were not satisfied. But let me 
deal with some of the points in your statement. You say the 
board of the Home Warranty Program consists of both builders 
and representatives of other interests including the Ontario 
government's and then you go to list them. 


I wonder if you could supply to the committee the 
board of directors and the biography as to what background 
they in fact have. You say that there is somebody there from 
the Consumers Association of Canada. That is certainly 
better than you have on your present insurance board, but I 
would like to see just how much consumer representation is 
on there, I guess, and the best way to do that is for you to 
provide a biography to us. 


You claim that the program is running efficiently. I 
am wondering if you as a ministry have ever taken the time 
to do a value for money study, audit, an efficiency study of 
any kind on the HUDAC Home Warranty Program, and if you 
would be willing to table it with the committee. 


Mr. Webber: Thank you, Mr. Philip. I do have a listing 
with me of the board of directors, although I don't have 
what you call a complete biography of them. I have their 
names and the particular firms they represent. 


Mr. Philip: I don't want to know how many kids they 
have and what they do on Sunday afternoons for 
entertainment, I just want to know what their background is. 


Mr. Webber: Okay. Secondly on the question of the 
value for money, there has been no, to my knowledge, formal 
review of a value for money sense of such a program, given 
its arms length distance from us. But we are aware of the 
various operational efforts which the board of directors of 
the plan of its current management are making to address 
some of the problems of the past which you indicate and 
which we don't deny may from time to time exist. 


I suggest that next week on Thursday when the program 
president and registrar and chairman of the board are here, 
you might address that problem further. In terms of the 
makeup of the board of directors, I do not have this 
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particular list typed for the benefit of the Clerk, which I 
shall provide later. 


For your information, the chairman is Ernest Assaly 
from Assaly Construction in Ottawa; Peter Burns from 
Urbandale Realty Builder, Ottawa; Mr. Ralph Lewis, solicitor 
with the Ministry of Consumer and Commercial Relations and 
who is with me here today; Mr. Bill Clarkson from the 
Toronto Dominion Bank; Mr. Tom Cochrane construction 
builder; Mr. Peter Goring from a development corporation; 
Mr. Hugh Heron from Heron Homes; Joan Huzar who is 
vice-president of the Consumers Association of Canada; 
Marcel Lalonde, again a developer; George Milla, 
construction; Colin Parsons, construction; Maureen 
Prinscloo, controller, City of Scarborough; Reginald Ryan 
from the Canada Mortgage Corporation, and Warren Wolfenden 
from Sifton Properties of London. 


Mr. Philip: So basically out of the list of the board 
of directors, you only have a possibility, if I heard you 
correctly, of three that would not be directly from the 
development industry itself. 


Mr. Webber: If you count the lenders and mortgage 
providers and so on within the industry. 


Mr. Philip: You talk about the ability of someone to 
appeal to the Commercial Registration Appeal Tribunal. I 
have helped constituents with that. One of the purposes in 
having an Ombudsman throughout the world is that it allows 
the little guy who does not have legal fees to appeal 
decisions which he considers to be arbitrary or unjust. That 
is the rational for having an Ombudsman, because there is 
very few things, no things that I know of that the Ombudsman 
now investigates and passes judgement on, that a person 
could not take to court if they had enough money and wish to 
go the legal route. 


So your suggestion that someone can go to the courts 
is not unique to anything else that the Ombudsman does. But 
your suggestion that they can go to the Commercial 
Registration Appeal Tribunal I think is an interesting 
point. Would you agree that if a person is going to be 
successful in going to the Commercial Registration Appeal 
Tribunal, that he probably should have a lawyer with him 
when he goes there? 


Mr. Webber: That is a judgement that would be 
difficult for me to make. The proceedings aren't far less 
formal than a court, and many cases are presented without 
legal counsel and successfully decided on behalf of the 
consumer. 


Mr. Philip: Well, perhaps things have changed when I 
appeared a couple of years ago for some constituents because 
as you say it is far less formal than in a court. I am not a 
lawyer, but I have appeared in small claims court, I have 
appeared in county court on behalf of constituents, and I 
can tell you that the Commercial Registration Appeal 
Tribunal is a lot more formal than any other tribunal that I 
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have seen with the exception of citizenship, which is 
actually a Federal Court. 


When I walked into that, I thought that I died and had 
gone to heaven and that Saint Peter was up there with two 
other judges there that were going to pass judgement on me 
because I got a crook in my neck looking up. Then I realized 
that the head judge could not possibly be Saint Peter 
because it was a former conservative cabinet minister who 
had been defeated. He smiled and looked fairly friendly so 
I relaxed a little bit. 


But on the other side, was the lawyer for the HUDAC 
Home Warranty Program, a lawyer who imputed the motives of 
the witnesses, neighbours that the person had brought, to 
say that his basement did have a crack in it, and I can tell 
you that that was a lot tougher than most court cases that I 
have seen either in the Etobicoke courthouses to a point 
where at one point the chairman had to say well, you know, 
these people are not on trial. They have given you their 
points of view, they have told you their answer three times. 
Would you mind stop repeating that they are trying to do a 
favour for a neighbour, that they are a friend of the 
neighbour, or that they have some kind of motives in 
appearing here as witnesses. 


I can tell that you if I were an ordinary home buyer, 
perhaps somebody that did not speak English all that well, 
that I would be very intimidated by that process and indeed 
that it was not the kind of process which even the Worker's 
Compensation Board would use or even a person applying for 
an R license at the transport board would have to go 
through. It was an excruciatingly painful process for this 
fellow and his neighbours who were simply trying to get some 
justice for his house. 


I ask you then, do you really feel that the route of 
the Commercial Registration Appeal Tribunal with its 
formality and with a litigation lawyer on the other side 
fighting the case with all kinds of experience but also 
legal experience really does that not stack the odds against 
the applicant? 


Mr. Webber: Well, I believe the tribunal is quite 
impartial and therefore I would not say stack odds, but I 
would point out that the new plan of attack of the warranty 
program - I believe and you can ask officials next week - is 
to try and keep cases away from that tribunal by providing a 
more thorough and competent conciliation service or 
satisfactory one. 


Beyond that, I think the program would perhaps comment 
on the extent of those changes. The question of a person 
appearing under disability of language, as you suggested at 
the tribunal, is indeed a concern. To that extent, it went 
against the wisdom of some whom who have had counsel. I also 
believe an individual could find out in advance the nature 
of the presentation that was to be made and therefore could 
be aware of whether counsel would be appearing on behalf of 
him. 


Mr. Philip: Maybe you could answer this question. Why 
would HUDAC need counsel? No other government agency, and I 
admit that they are not a government agency under the 
statute, I realize how they are set up, but they do not 
require counsel. Any other body that I know of simply has 
the public servants, in case the inspector would go in and 
explain what he saw, and--you know. Why do you go to the 
expense of a highly paid litigation lawyer--they are not all 
highly paid. Some are very capable and are very poorly paid. 


Mr. Bell: Do you care to name names? 


Mr. Philip: It is stacked against, and I suggest, 
Madam Chairperson, that it would be very useful before this 
committee made a decision for us one by one or maybe in twos 
to go and sit in at the Commercial Registration Appeal 
Tribunal and just see just how formal it is and see how 
intimidating it is to the applicant. I think that that might 
have an effect on our judgement on this matter. 


Madam Chairman: Mr. Philip, before you go on, because 
I see you moving a little bit off this issue, Mr. Campbell 
did have a supplementary on the point of cost of the review 
of appeal. At that point he was trying to ask a question, so 
before you continue, perhaps you can continue. 


Mr. Campbell: The question I had was subject to 
whatever happens in a tribunal hearing, that is it not true 
that the Ombudsman's office comes in after that fact? After 
the decision has been made, doesn't it fall to the Ombudsman 
at that point? 


Mr. Campbell: After the decision has been made, does 
it not come under the Ombudsman's jurisdiction? 


Mr. Zacks: Yes. 


Mr. Campbell: So what you are saying is this is an 
intermediate step and it would fall under the purview of the 
Ombudsman once that decision had been rendered? 


Mr. Webber: Yes. 


Madam Chairperson: So that the Ombudsman would not 
necessarily deal with this until after it had gone to the 
Commercial Registration Appeal Tribunal, but then again keep 
in mind that it is still within our consideration if we 
decide to expand, at which point the Ombudsman's 
jurisdiction comes. 


Mr. Campbell: I appreciate that, Madam Chair. What I 
wanted to clarify in my own mind, that that was in fact 
true, that there was recourse after this appeal tribunal and 
that it would naturally fall under the Ombudsman. That is 
all I really had. I wanted to clarify my own view. 


Madam Chairperson: Any further questions? 


, 


Mr. Philip: A complaint I have by some of my friends 
who are in the construction industry is that they pay the 
premiums and that they never have a claim against them and 
it is always those other guys then that are running up all 
the bills. Of course their follow-up is that the government 
does not do enough to pull the bad guys out of the business. 
I am wondering if you can tell me how many companies have 
had their certification,’ is it, or license removed on the 
grounds that you have listed on pages 4 and 5? 


Mr. Webber: Mr. Chairman, I do not have that number 
with me, but again, I am sure that the folks from the 
warranty plan next week would be happy to provide that 
information. 


Mr. Philip: If a company is a private company, is it 
fair to say that they can form any form of conglomeration in 
the way in which they set up the company or could be a 
numbered company, it could be a partnership? 


We have had cases that the minister was concerned 
about, when we have reported them to him, of a company 
having its license pulled and of the same people in a 
different form, building an apartment building across the 
street under a different name, and I am wondering if you can 
give us the technical answers as to whether or not it is 
possible for the bad apples to simply reappear through their 
mother-in-laws, through their friends, through joint 
ventures, through mortgage arrangements and/or even as staff 
of a company that they may have a silent ownership of or 
partnership in. 


You know, the important thing is not to keep a company 
from operating but to keep the bad people in those companies 
that have committed offenses from operating, and I am 
wondering if you can tell me how do you get those out of the 
business? Are there ways around it? 


Mr. Webber: Again I believe, Madam Chairman, this is a 
matter which the home warranty program might answer, but I 
can only observe in passing that that is a difficulty of 
administering business in our country, and I would imagine 
that the Ombudsman would run into similar problems if the 
scope was extended further. 


Mr. Philip: Well, I think there could be amendments to 
the Corporations Act that at least in terms of corporations, 
that might have prevented the Cadillac Fairview flip and a 
couple of other things which I realize are not related to 
your program, but I think I would certainly be interested in 
having HUDAC answer these questions. 


Perhaps what I am doing is putting on the record what 
I hope they will be able to provide information on. You 
have talked about regulations and that you may in fact be 
revoking the right of the warranty program to make its own 
regulations. Are there any regulations which they have 
passed recently that have provoked this action on your part 
that you feel were unfair or unreasonable and therefore 
would compel you to want to take that program, that route? 
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Mr. Webber: No, I think on the contrary. The working 
relationship with the program is quite close, and as I 
indicated in my remarks, regulations which they enact in 
fact in all cases are prediscussed with us. I draw to your 
attention the recent extensions of coverage, which the plan 
announced and the minister I believe made reference in the 
House a few weeks ago. 


I think perhaps the concern we have is more with the 
anomaly of law involved which again I have indicated in my 
remarks. The attention to this particular matter and other 
structural matters of the board come through our legislative 
review program. 


Mr. Philip: Can you obtain for the committee over the 
last two years the number of complaints that have--I am sure 
you have computerized in the ministry -- the actual number 
of complaints that you have had against the program? 


Mr. Webber: We can come close, but I think that 
sometimes these complaints are a phone call which results in 
virtually no record because there is a misunderstanding 
involved and communication gets straightened out and so on. 
So I am not certain that we can ever provide a number that 
is 100 per cent accurate. We can certainly provide for you a 
number that indicates the scale of the intervention. 


I did indicate in my remarks that there were maybe 
some 52 this year, which is six months worth in the year so 
far, so one could impute i100 a year. 


Mr. Philip: So if the Ombudsman in fact were to get 
involved, you would only be talking right now in the 
vicinity--and this was a hot building year so one could 
expect that it would be a heavy year--to increase his case 
load by maybe 100 cases? 


Mr. Webber: I would believe that people will still 
avail themselves of the right to write government and, 
therefore the number that were unresolved as a result of 
that, that would be perhaps 2 or 3 out of a hundred at which 
case the Ombudsman would be looking at a very small number 
indeed. 


Mr. Philip: And can the Ombudsman refresh our memory 
as to exactly how many non-jurisdictional complaints he may 
have had against the Home Warranty Program? 


Mr. Zacks: It is very few. I don't have the figures in 
front of me, but I would guess less than 1,000 a year, it 
would get against the program itself, and of course we tell 
individuals we have no jurisdiction, and we would refer them 
on to the Commercial Registration Appeal Tribunal or to the 
Ministry, whatever was felt to be appropriate for the 
particular case. 


Mr. Philip: I guess it is the sticky, nasty cases that 
stick out, and I guess my question would be to you and to 
the committee, the question I am asking myself is if, as I 


recall, and here is where I disagree with your statement on 
page 10, where you say that the ministry has in effect an 
active liason with the senior officials of the program, et 
cetera, et cetera. 


That may well be the case, but I can recall examples 
where Frank Drea actually told them to do something and 
where they refused to do it, and anybody that says no to 
Frank Drea I think has certainly a lot of courage, but it 
certainly would indicate that HUDAC has said no toa 
Minister let alone to officials of the ministry. Would you 
agree with that? 


Mr. Webber: I have no knowledge of that particular 
case, but it is of course technically possible that the plan 
would disagree with the minister on a particular decision, 
as I indicated in my remarks. It is an independent body. 


Mr. Philip: And I am not talking about the resolution 
of the case, I am talking about policy. I guess the question 
then that I will leave you and the committee with is if we 
are talking about a very small number of cases, if we are 
talking about some very difficult cases though that 
occasionally seem to drag on for days and days and months 
and months and even years, if we are talking about very 
little addition to the Ombudsman's staff in order to handle 
this kind of thing, why not give the home buyer the added 
protection since it is not going to cost very much more and 
Since it really is a system that would be easier for the 
little guy, the guy that does not have to ask a lawyer then 
to act on his behalf? Why not? 


Mr. Webber: Well as you have indicated, it is a. 
question for the committee, not for me. 


Mr. Philip: And one last question which the home 
warranty program will no doubt want to supply us with, and 
that is I want to know the time lag now between the time in 
which a complaint is lodged and the complaint is resolved, 
and I guess you don't have that, but I hope that the 
warranty program will supply that kind of information. The 
Same way as we require of the Ombudsman to supply those 
statistics. 


Thank you, Madam Chairperson. 


Madam Chairperson: Thank you. We have a representative 
from the Ontario home warranty here today, and I am sure 
that they have taken note of that. 


Mr. Philip: They used to work with me on the federal 
government. 


Madam Chairperson: And we go to the next person, Mr. 
Tatham. 


Mr. Tatham: Madam Chair, what we are trying to do is 
establish a means and method for people to make sure they 
get a house or a home, that is free of error and problems. I 
just wondered, do buyers know the process of appeal when a 
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person goes to buy a home today? Is there some type of 
document that is given to them so they know what they can do 
in case they do have a problem? 


Mr. Webber: We are very pleased with some of the 
recent educational material which the warranty plan has 
produced and provided to the home purchasers at joe h gue. (syn 
sale. You can have details of that again next week. 


Mr. Tatham: So a person who buys a home from whatever, 
they will be given a document setting out exactly the 
process? 


Mr. Webber: The purchaser that has a complaint gets 
advice from the warranty program in writing for the process 
that is to be followed. 


Mr. Tatham: Mr. Philip made a comment about the 
warranty. It is a rather formal affair. What percentage 
would have legal help? 


Mr. Webber: The warranty program may have that number, 
and if they don't, I am sure between the Commercial 
Registration Appeal Tribunal staff and ourselves, we will 
attempt to get that. 


Mr. Tatham: I am wondering, if, as you mention, the 
fact was mentioned that after this is all completed, the 
appeal process completed, if there is still no satisfaction, 
the Ombudsman can then take over; is that right? 


Mr. Webber: Yes. 


Mr. Tatham: I wonder if it would be better if the 
Ombudsman takes over every complaint that happens in the 
province of Ontario, the municipal level, the hospitals or 
whatever, but perhaps if there are dollars available to be 
spent, it might be better to give it to a lawyer at the 
appeals process to do it rather than have an Ombudsman come 
in. Does that make sense? 


Mr. Webber: Something for the committee to consider. 


Mr. Tatham: In other words, I think what we want to do 
is that in the building industry in most cases of the 990 
times out of 1,000, there are people trying to do a good job 
but every so often you get a bad apple and that spoils it 
for somebody else. Is there some way to resolve this because 
you get more appeals and more appeals--let's make it 
appealing in such a way that it happens without a lot of 
entanglement. 


Madam Chairperson: Thank you, Mr. Tatham. Mr. Pollock? 


Mr. Pollock: Yes, thank you, Madam Chairperson. A few 
things I would like to just know for sure. Are a lot of the 
problems relating from people dissatisfied because of poor 
workmanship or is there in some cases poor material? 


Mr. Webber: There can be both. Of course during the 
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recent boom, the building boom, in housing of course the 
availability of skilled labour has stretched the limit, and 
therefore not surprisingly, the problems of what we call 
shoddy workmanship shows up in increasing frequency, but it 
could be a materials problem as well. 


Mr. Pollock: But basically you would say it is lack of 
skilled workmanship that causes most of the problems? 


Mr. Webber: That is my impression. The officials of 
the plan may be able to discuss that further next week. That 
is certainly my impression. 


Mr. Pollock: And the $34 million that was paid out, 
did that all come out of the fees that were paid in by the 
different groups? 


Mr. Webber: Yes. 


Mr. Pollock: There was no liability suits resulting 
from some poor materials or that sort of thing? It was all 
that $34 million was totally out of the fees paid in? 


Mr. Webber: To my knowledge, strictly from those fees. 
There is a recovery program where the plan has to go after 
particular individuals in the industry and so forth for 
faulty performance, but I think that would be a very, very 
small .percentage. 


Mr. Pollock: In other words, they really don't try to 
recoup any of those or penalize those people at that point 
who actually used or supplied poor materials? 


Mr. Webber: No, I'm sorry, they certainly do try to 
recover. There is a vigorous attempt to do that, but I think 
as a percentage of the $34 million, I believe you would iaaly gil 
it quite small. Again the officials next week could give you 
a specific percentage of that. 


Madam Chairperson: Thank you, Mr. Pollock. Mr. 
Carrothers. 


Mr. Carrothers: Thank you, Madam Chairman. I wanted to 
get a better fix on the nature of this company in my own 
mind. You say it is a nonprofit company, the Ontario New 
Home Warranty Program. Who are its members or shareholders? 
Who are actually controlling it? 


Mr. Lewis: The formal member, because it is a 
nonprofit corporation, is the Ontario Home Builder's 
Association, and its role really is to appoint the 
directors. However, when it comes to the appointment of the 
representative directors, for example the representative of 
the consumers association, they check the name from the 
association itself. 


Mr. Carrothers: So it has one member who appoints the 
directors, and is the structure of that board in some way 
mandated by the bylaws of the company to get the kind yon 
representation that we have? 
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Mr. Lewis: Yes,’ it is. 


Mr. Carrothers: Now this company administers the 
warranty plan which consists of a deposit guarantee fund and 
a compensation fund? 


Mr. Lewis: Right. 


Mr. Carrothers: And the terms and conditions of the 
compensation fund are set out in the Act which we have a 
copy of here. It would make them a little like an automobile 
insurance company in that an automobile insurance company 
operates a policy which is mandated by law under the 
Insurance Act the terms and conditions which in most cases I 
think are mandatory and the company is set up to collect the 
premiums and administer and pay out claims. 


I note that they exclude the Insurance Act here, but 
it is about the same, is it not? 


Mr. Lewis: I can only answer that it is a layman's 
analogy, and since I cannot speak for the details of the 
Insurance Act, but essentially it is a form established to 
meet the cost and operation of contingent liabilities. 


Mr. Carrothers: I guess what I am getting at is is 
what this act does, and really all it is doing is it sets up 
a plan that says there is going to be a company that 
administers a compensation fund and then we have one. Just 
one member who collects and administers that fund. So it is 
completely separate from the ministery in that way. 


I am trying to get the picture of the government 
boards and agencies and how the Ombudsman's role would fit 
in and analogies as to what it does in other areas. So it 
operates a bit like an insurance company except it is not 
under the Insurance Act for whatever reason. 


Madam Chairperson: Mr. Pollock has a supplementary at 
this po1nL. 


Mr. Pollock: Just on that same line as Mr. Carrothers' 
comments, do these contractors, do they pay a set fee or is 
there--if you have a poor track record, do you pay more? 
That is what I am trying to get at? 


Mr. Lewis: The present practice is that there is one 
set fee. It is established by regulation and it is based on 
a sale price of a home as a percentage fee. It is 2 per cent 
of the sale price of a home at the maximum--the fee I 
believe is 2 per cent of the sale price of the home with a 
maximum of $1,000. 


Mr. Pollock: Nobody is penalized if it has a poor 
track record? 


Mr. Webber: I think that is not a correct conclusion. 
If indeed there is a poor track record, the warranty program 
can put terms and conditions on the operation of the 
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company. For example they could limit the number of units 
that they are allowed to build at a certain time. They come 
under a different level of scrutiny from the inspectors, so 
the known bad actors, so to speak, are watched much more 
closely. It does not relate specifically to the fee they 
pay. 


Madam Chairperson: And Mr. Philip on this point. 


Mr. Philip: I was going to ask for the comparison of 
the Worker's Compensation Board where the employers pay for 
what amounts to insurance, and then the board pays out to 
those employees that are injured. Is there any difference to 
that other than the fact that under this program, the 
premiums are not related to the number of payments to 
claimants? Are there any other major differences in the way 
in which it is set up? 


Mr. Webber: Madam Chairman, I am not sufficiently 
aware of the ins of the particular regulations and the setup 
of the compensation board to carry the comparison. I'm 
sorry. 


Mr. Philip: I am working on Mr. Carrothers's line of 
questioning which is is this closer to a private insurance 
company or is it closer to the Worker's Compensation Board 
which the Ombudsman does have jurisdiction over. 


Madam Chairperson: Mr. Tatham? 


Mr. Tatham: I wonder, in a municipal business if you 
have a contractor who has a bad record, it is very difficult 
to have him bonded, to perform, the performance bond. Is 
-this the same idea of fees for people building houses or do 
they give everybody the same? 


Mr. Webber: Again you could question the officials of 
the plan next week, but it is my impression that a similar 
principle is involved if someone has a bad track record. 


Mr. Tatham: They pay more? 


Mr. Webber: Not necessarily pay more, but they are 
allowed to do less. 


Madam Chairperson: I think perhaps next week we might 
have that question brought up. Mr. Carrothers. 


Mr. Carrothers: Thank you, Madam Chairman. I guess on 
the lines of Mr. Philip's question, the Worker's 
Compensation Board was appointed by the government which 
there seems to be a difference here. I wonder if this goes 
on to my question how do you exercise influence over these 
companies since it seems to be very independent. Are you 
considering appointing a board? 


Mr. Webber: No, at the moment the various reviews of 
its operation are under way and the minister has a number of 
recommendations that relate to the construction board, but I 
don't know that a direct appointment of the board is under 
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consideration. That would be a rather drastic step in light 
of the history of the program at this point. 


Mr. Carrothers: It would be quite a change. How do you 
influence this company? Is it by what we call moralsuasion? 


Mr. Webber: In my remarks, I tried to indicate some of 
the types of activities between the senior officials of the 
ministry and the warranty plan officials. We meet regularly, 
we seem on most occasions to share a common outlook in terms 
of what needs to be done, and we have I think very effective 
communication. 


We both of course have access to many of the same 
cases on file because many of the cases on the warranty plan 
get appealed to the minister or we get involved through an 
appeal to CRAT, that is the Commercial Registration Appeal 
Tribunal, and therefore we do have a common body of 
knowledge to work from. 


Mr. Carrothers: So I guess you both view the world in 
a very similar fashion right now, but should it come to the 
point where the board disagrees with the ministry view, you 
don't really have a--apart from changing the Act itself, you 
do not have any way of mandating what that board is going to 
do. 


Mr. Webber: Not in a direct way. 


Mr. Carrothers: It is really very independent. Back 
to my analogy, it is like a private corporation except it's 
not an insurance company, although it seems to be operating 
like an automobile insurer acts. 


Mr. Webber: Except to the extent that I indicated in 
my remarks, that there are three or four distinct ways in 
which the ministry and the plan do interact with each other. 
Of course bear in mind the Ombudsman has jurisdiction after 
a hearing through the Commercial Registration Appeal 
Tribunase 


Mr. Carrothers: So I guess to the direction of my 
question, Madam Chairman, we will be speaking to the 
Ombudsman again on these subjects because I am curious to 
know how they would feel dealing with a company that is so 
very far away from the government and that is a subject that 
we can pick up. 


Is that more appropriate to pick up at a later time? 


Madam Chairperson: Yes, because the Ombudsman did not 
have an opportunity yesterday to make its presentation with 
regard to this particular subject, and that may not be the 
case when the Childrens' Aid Society comes before us. We 
might have one or two questions. 


Mr. Carrothers: It is certainly a question in my mind 
as to how the present structure may be changed. The ministry 
may change it, but under the present way this company is 
organized, I don't know how the jurisdiction of the 
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Ombudsman might logically extend so perhaps. we could explore 
that at a later point. 


Madam Chairperson: Thursday afternoon I think we will 
have ample opportunity to do that. Thank you. Mr. McLean? 


Mr. McLean: Does the ministry have any plans to amend 
the legislation? 


Mr. Webber: As I mentioned earlier, the ministry has a 
number of recommendations. They relate mostly to the 
structure of the board, and the regulatory authority which I 
have made reference. Beyond that, we don't at this point see 
the need for parliamentary consideration. 


Mr. McLean: The area that I am concerned about is in 
Section 13(4), the warranty under subsection one applies 
only with respect to claims made there under within one 
year, after the warranty takes effect or such longer time 
under such conditions as are prescribed. And it goes on 
under Section 14(c), it says, "The owner suffers damage and 
does a major structural defect as defined in the regulations 
for the purposes of Section 13, and the claim is made within 
four years after the warranty expires or such longer time 
under such conditions as prescribed." 


So do they have to complain within one year or four 
years once they find a defect? 


Mr. Lewis: That is a two-part warranty. The first part 
that you read provides a one year warranty against all basic 
defects in workmanship and materials. In that case you must 
advise the warranty program in writing before the end of the 
first year of the defects with which you are concerned. 
There is an exception which relates to water penetration in 
the basement which is now a two year warranty for that type 
of problem. 


The second aspect is that there is a warranty against 
a major structural defect in the home, and for that you have 
a full five years within which to make the program aware of 
the problem. So there is two separate warranties really. 


¢ Mr. McLean: What would happen if I bought five homes 
from a contractor? Do I get the home warranty when I 
purchase those five homes? 


Mr. Lewis: Under the definition, a purchaser is 
someone who purchases a new home--I am paraphrasing--for 
occupation, and as such I doubt very much that you would 
qualify. You might for one of the homes, but it doesn't work 
for five. 


Mr. McLean: So if I bought five homes, I would not get 
a new home warranty with each one of those new homes if I 
rented it for a year, turned around and sold it. Who would 
have the warranty on that home? Would I or the new 
purchaser? 


Mr. Lewis: I think I will leave that to the warranty 
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program to deal with when they come. However, you are 
presenting a somewhat complicated situation. If you were 
simply to buy the five homes in bulk, and my understanding 
is when you went to sell those homes, you would in turn be 
the vendor and be required to register under the Act because 
you have interposed for yourself in that relationship, so 
you will have taken on the obligations to the new purchaser. 


As such, you will have to be responsible for 
warranties. The Act essentially is aimed at home ownership 
and occupation, so if you are into a rental situation, there 
would not normally be a warranty on a commercial building 
that is available for rental. However, perhaps you might ask 
the question next week. 


There are exceptions where there is a short-term 
rental perhaps because the market is such that a home cannot 
be sold or something like that. Perhaps the official can 
fill. youwin, on, that.) Butusince the Acti.1s «aimed atwythe 
purchasers and occupiers-- 


Mr. McLean: The problem I have is I had a constituent 
who came to me with a complaint. She purchased a home from 
somebody who built it and rented it for a year. This person 
purchased this home and within a little over two years had 
some problems. She came to me and went to the ministry, and 
the information that I got was that the warranty had run 
out, that there was nothing that they could do. So here is 
an individual that purchased a home, it was a little over 
two years old, had a problem with water coming in the 
basement and could not have anything done. 


Well, is your program any good or is it not? Is your 
legislation enforcing the New Home Warranties Program? 


Mr. Lewis: I will have to leave that to the warranty 
people to speak to next week. However, it was because of the 
experience of the fact that most defects seem to show 
themselves within the first year that one year coverage is 
considered adequate. However, water in the basement seems to 
have proven to be one situation where one year wasn't 
necessarily enough. 


As a result of that, the regulations were changed 
approximately a year and a half ago. So there is now a 
two-year coverage on that. Had that problem arisen today, I 
take it there would be no problem, but I am afraid I will 
have to defer to the warranty people. 


Mr. McLean: That is why I asked the original question 
first. Does the ministry have any plans to change this 
legislation to take into consideration some of those issues 
that I have just discussed? Do they anticipate making the 
program a longer period of time for people to be able to 
pick up on defects when homes change hands like they do? 
Sometimes a person that buys it in two years time and then 
finds defects, they are out of luck. You will probably say I 
have to ask the others. I wish they had been here this 
morning because it appears that is where most of the answers 
are being referred. 


citey 


Mr. Lewis: I am afraid I cannot respond directly to 
that. 


Madam Chairperson: Mr. McLean, the Ontario New Home 
Warranty people will be here next Thursday afternoon. I hope 
that you are keeping all your very good questions that you 
have raised today for that date, and perhaps we will get 
Hansard so that we can refresh your memories over the week 
about business in progress. 


My. Philip. 


Mr. Philip: I had a couple of questions about other 
programs perhaps because I am trying to get a handle on why 
your ministry seems to treat this program as differently. Am 
I correct in saying that if I go out and I get in a $500 
accident on my car and the person does not have insurance 
and I go to the Motor Vehicles Accident Claims Fund, which 
is a tribunal under your ministry, and I do not like the 
decision, I can go: to the Ombudsman and have an independent 
investigation? 


Mr. Webber: A point of accuracy. I believe that 
agency is under the jurisdiction of the Ministry of 
Financial Institutions. 


Mr. Philip: So your ministry is split into two, but 
basically when it was under your ministry at the same time 
in which this was set up, the fact that it is under another 
ministry now, it is the same ministry that set both of them 
up, and is it not true that I can have a $350 claim against 
my car and I am happy with it and I go to the Ombudsman and 
here is a tribunal under your ministry then, if I am not 
happy with that decision then, I can get the Ombudsman to 
review it? 


Mr. Webber: I cannot address the particular rationale 
point that you are requesting. The point of the fact is that 
decisions were taken some time ago that the New Home 
Warranty Plan is the mechanism by which the construction of 
new homes is warranted in the province. As I indicated in my 
remarks, there is one of only three jurisdictions in the 
world where such mandatory protection is given to home 
purchasers. How other problems are dealt with by the 
government is not the object. 


Mr. Philip: But that is the problem though that this 
committee has to struggle with. Here you have a ministry 
that has set up a series of what my colleague here has 
called insurance programs, and I guess that is what they 
are, guarantees, and they are under the same ninwstuy on at 
least they were originally under the same ministry nt bl 
they were divided into two. So I go out and I get a fender 
bender that costs $350. I am not happy with the decision of 
the tribunal that you have set up, and I can go and get that 
inspected by the Ombudsman. I go and have a major problem 
with the major investment that most of us make in our En ip a= Be 
and I don't have that opportunity. 


What about the Travel Insurance Tribunal? I pay $600 
for my wife and I to go to Acapulco and I arrive at the 
airport and the company has gone bankrupt and then there is 
a disagreement as to whether it is the agent or whether it 
is the company and so forth. Is it not fair to say that I 
have the right then under the Travel Insurance Tribunal, 
which is set up also by your ministry, to collect that $600 
that I have paid to go to Acapulco? I can go and get a 
decision or an investigation by the Ombudsman to get a 
refund if I am not happy with the refund I am getting from 
that tribunal. Is that correct, that the Ombudsman has 
jurisdiction to investigate that? 


Mr. Webber: I am not clear on whether or not the 
Ombudsman has jurisdiction on that travel question. 


Mr. Philip: May I ask Mr. Zacks? Is it true that if I 
get my $350 fender bender that I am not happy with or I lose 
my $600 on my Acapulco trip, both tribunals under the 
ministry or at least an allied ministry in one case, but 
originally the same ministry, I can go and have your people 
investigate? 


Mr. Zacks: We have jurisdiction over both. 


Mr. Philip: Over both. Well, it strikes me then, and I 
think that your ministry has to come to grips and give us an 
answer on this. Does it not seem blatantly absurd that for a 
$350 fender bender I can have the Ombudsman inspect? If I 
am not happy with your tribunal's decision, a $600 amount of 
money to go to Acapulco or have some fun trip I can inspect, 
but the major purchase of my life under a tribunal also set 
up by your ministry, I can't have an independent inspection 
by the Ombudsman? Does that not strike you as blatantly 
absurd that maybe we have our priorities mixed up in that 
ministry with regard to who I can have access to for an 
independent inspection? 


Mr. Webber: Madam Chairman, our ministry is a dispute 
resolution ministry. We have struggled with all kinds of 
problems, and we have many mechanisms that are deemed at a 
particular point of time to be appropriate to approach a 
particular industry. The question of whether or not there is 
any absurdity or imbalance in those mechanisms is indeed 
something for the committee to comment on. 


We welcome the wisdom of the committee in that regard. 

Madam Chairperson: Mr. Philip, are you finished? 

Mr. Philip: I had a few more technical questions, but 
I suspect I will have to ask them of the HUDAC Home Warranty 
people. 


Madam Chairperson: That would be probably more 
appropriate. 


Mr. Philip: They arise out of Mr. McLean's things, but 
there are whole apartment buildings being sold out now as 
condominiums, and there is a dispute as to whether or not 


21 


they are covered by the warranty or whether they are not, 
and I gather you people don't want to comment on that at the 
moment. 


Mr. Webber: Yes. 


Madam Chairperson: Mr. Philip, we have just added 
another hour for next week's log with a visit by Mr. Rose 
and we will allow you to ask those technical questions at 
that time. 


Mr. Bell. 


Mr. Bell: Mr. Webber, current ministry position using 
the phrase control over the corporation, so before we begin, 
governmental control over the corporation, make sure that 
you and I are both talking about the same thing. When I mean 
governmental control over the corporation, I mean an ability 
to legally and effectively require the corporation to do 
something or to approve that which it proposes to do. Is 
that understandable? 


Mr. Webber: Not from that description. 


Mr. Bell: All right, you tell me, when I say 
governmental control over the corporation, meaning this 
corporation, what does that mean to you? 


Mr. Webber: A governmental control would indicate to 
me that the minister or the legislative council has the 
ability to overturn or demand a particular action. 


Mr. Bell: And it may include requiring the corporation 
to obtain prior approval before an intended step is taken, 
correct? 


Mr. Webber: Yes. 


Mr. Bell: And is it fair to say that in the spectrum 
of governmental control, this corporation is towards the end 
OL AA ttle control? 


Mr. Webber: Yes. 


Mr. Bell: All right. What is the current ministry 
and/or government's position on whether the degree of 
control should be pushed along the spectrum to greater 
COnuro ls 


Mr. Webber: As I indicated in my remarks, I believe, 
or in answer to one of the other questions, the minister is 
considering recommendations that relate to the structure of 
the board and to the regulation-making ability of the board. 


If action were taken in those two cases, I believe 
that the direction would be to exercise a bit more control. 
Obviously if the program cannot make a regulation for itself 
and has to have the government do that on its behalf or on 
its recommendation, then obviously in the spectrum of 
control sense, that is more control than before. 
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Mr. Bell: Are there any other areas where there is 
recommendation or a view held within the ministry that there 
should be greater control exercised over this corporation? 


Mr. Webber: Not to my knowledge. 


Mr. Bell: Was the corporation invited to make 
submissions to the ministry before this review was 
finalized? 


Mr. Webber: Mr. Lewis' memory and mine both say no, 
but that)could' be correct: 


Mr. Bell: Has the review and/or the recommendations 
been made available of the corporation for input? 


Mr. Webber: Yes. 


Mr. Bell: Has it been made available to any other 
source? Has anybody else been given an opportunity of 
knowing what the review is and the recommendations are for 
submissions? 


Mr. Webber: I am at a loss because the legislative 
review project has published its-- 


Mr. Bell: I'm sorry that was a question from ignorance 
and not-- 


Mr. Webber: I'm sorry. 
Mr. Bell: The answer is yes then? 
Mr. Webber: Yes. 


Mr. Bell: All right. Could you arrange to have a copy 
of that review provided to the -- forget it. I understand. 


If we talk about the public interest that you have 
stated in your opening, that currently there is little 
compelling evidence or compelling evidence of a public 
interest to provide additional appeal procedures. What would 
be a requirement in your view of such compelling evidence 
before consideration be given of additional steps to oversee 
or review the process? 


Mr. Webber: As a reflection, if we had a large number 
of unresolved complaints at the end of all of the various 
avenues of appeal or at the expense of getting a decision or 
a conciliation or an effective resolution that would come 
under warranty, then I would think that would be among the 
Pieces of evidence required. 


Mr. Bell: Does unresolved decisions or disputes 
include dissatisfied accounts? 


Mr. Webber: If there is some justification to the 
dissatisfaction. 
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Mr. Bell: Fair comment. 


Can we examine next the current appeal procedure up 
through the Commercial Registration Appeal Tribunal and your 
comments referable to an expanded scope of conciliation. 
Just a hypothetical appeal, if you will. 


A home owner makes an application to the corporation 
for payment of a warranty item and that application is 
refused. That person then is able to appeal up through the 
process to the Commercial Registration Appeal Tribunal. 


Mr. Webber: Yes, and as I indicated, there is a 
possibility of a second or third conciliation attempt. 


Mr. Bell: I would like to get to conciliation in a 
moment. I would like to make sure we have a full idea of the 
process. The Commercial Registration Appeal Tribunal is a 
tribunal which is subject to the provisions of the Statutory 
Powers and Procedures Act, as I understand it, Mr. Lewis. Is 
that correct? 


Mr. Lewis: Right. 

Mr. Bell: That Act stipulates that in any proceeding, 
there has to be parties. An applicant or an appellant and a 
respondent, correct? There is no problem in the case of a 
home owner in our hypothetical as the appellant, correct? 

Mr. Lewis: Correct. 


Mr. Bell: Who is the respondent? 


Mr. Lewis: The respondent is the registrar of the 
Warranty's Act. 


Mr. Bell: Where is that provided? 


Mr. Lewis: It flows from the Act itself, I believe. 
The Ontario New Home Warranties Plan Act. 


Mr. Bell: Is the registrar as the respondent any 
different from the corporation as the respondent? 


Mr. Lewis: No. The registrar acts for on behalf of the 
corporation. 


Mr. Bell: All right. Is the registrant or the vendor, 
builder, as the case may be, a party to the proceedings? 


Mr. Lewis: If it is a proceeding that relates to the 
building's registration, yes, it is. 


Mr. Bell: This is a home buyer's claim. 


Mr. Lewis: If we are at a point where it is perhaps 
claims made against the home warranties program on a matter, 
and the warranty program denies that claim, the builder is 
not a factor in that. It is strictly between the home 
purchaser and the warranty program once it reaches that 
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stage. There are more complex cases, other ramifications, 
but I think the simple answer is essentially the home owner 
and the the Warranty Program are the parties. 


Mr. Bell: What is being appealed? I should have asked 
you about that earlier. What is being appealed is the 
decision of the corporation which disallows the claim for 
compensation regarding breach of warranty or failure to 
perform? 


Mr. Lewis: That is correct. 


Mr. Bell: So what we have is an appeal where one of 
the parties, the respondent to the appeal is the party that 
made the previous decision disallowing? 


Mr. Lewis: That is correct. 


Mr. Bell: Does the ministry have any concern as to 
that relationship? 


Mr. Lewis: I see the format that is in use throughout 
all our registration statutes. We administer a good number 
of these, and whether it be the the Real Estate and Business 
Brokers Act, or the Motor Vehicle Dealer's Act, that is the 
format that has been adopted. But in those instances, it 
would be an example of a real estate sales representative or 
it would be the Registrar under the Real Estate and Business 
Brokers Act would be the respondent. So it is the same 
format. There are three other statutes which members of the 
public can come before the tribunal, and they are also cast 
in the role of appellant with the ministry respondent. 


Mr. Bell: But does the ministry have any problem with 
respect to that relationship? 


Mr. Lewis: No, not that I am aware of. 


Mr. Bell: Now the conciliation process, which is 
Section 17 in the Act I believe, the way I read the Act, the 
conciliation process is discretionary to the corporation. 
Mr. Webber, are you saying that there has been a move 
recently by the corporation towards an expansion of the 
types of cases where conciliation is utilized? 


Mr. Webber: I believe so, but again the officials of 
the plan next week could explain to you the philosophy 
behind the current management of that board. 


Mr. Bell: Okay. Do you have a copy of the Act with 
you? 


Mr. Zacks: I can loan them mine. 


Mr. Bell: Could you look at Section 23, subsection 3, 
which is the very last subsection in the Act. Which reads: 
"This Act except Section 6 to 10 binds the Crown." Just get 
rid of section 6 to 10 for a moment. As I understand it, 
they are the sections that relate to the matter of 
registration and the ability to appeal or have reviewed any 
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decision respecting that matter. 
Mr. Lewis: That's correct. 


Mr. Bell: So everything else according to 23.3 binds 
the Crown. What does that mean? 


Mr. Lewis: Well, my basic interpretation, I am afraid 
I have never put time or thought into this, but essentially 
it means that if the province were to build and sell a home 
perhaps under some housing program, you have to, except for 
the process of registration, you would have to offer the 
warranties to the purchaser of that new home. I am not sure 
if there is any actual application of that in the real 
world, but it would mean that the Crown would be ina 
position where it would have to offer the benefits of the 
plan which is provided from section 11 on to a new home 
purchaser. 


That means the government would not have to register 
in the ordinary way with the corporation. For your benefit, 
perhaps to indicate that builders must register and homes 
must be enrolled and what this means is this: Even though a 
builder wishes to build a home in the province, he must 
register, and I will leave the details until next Thursday, 
but he must pass through the scrutiny of the registrar, be 
satisfactory in terms of past conduct to the financial 
builders. And then he is entitled, if he receives the 
registration, he can then become a builder. 


Every new home that is constructed must be enrolled 
with the warranty program. Before you can enroll a home, 
you must be a builder registered under the program. You 
could be a builder and not enrolled because you are not 
active in that season, but each home has to be enrolled. So 
there are two separate fattors. To answer your question in 
relation to subsection 3, it would mean that if the 
province, for example, were to wish to build and sell new 
homes, and the province would not have to register as the 
builder, but it would still be subject to those requirements 
for an enrollment to the home in the plan and offer the 
warranties that are required and provide a private plan. 


Mr. Bell: Does it also mean that any action of the 
corporation binds the Crown? . 


Mr. Lewis: I am not sure that that would be a proper 
reading of the section, but I am afraid I have not spent any 
time on that in determining except to whom the Act applies, 
not what judicial responsibilities it gives to the 
corporation. That would give it extra responsibilities. 


Mr. Bell: That is why I asked the question. Does it 
say this Act applies to the Crown? It says this Act binds 
the Crown. I wonder what the purpose of that is. 


Mr. Lewis: Well, what I am saying again on statutory 
construction is that if an act is not specifically indicate 
that it binds the Crown, the Crown is not subject to that 
act. So this was an attempt to bring the Crown in for 
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certain aspects of the plan. 


Mr. Bell: I have no further questions, Madam Chairman. 


Madam Chairperson: Mr. Tatham. 


Mr. Tatham: Just a minor point. When you build a 
house, you usually have to have someone to inspect it, a 
local building inspector. What part or what liabilities are 
on the local building inspector or the local municipality 
when they issue a building permit in this regard? 


Mr. Lewis: Although I think the warranty people can 
give more detail than that, essentially the responsibilities 
of the building inspector are those who ensure that the 
Ontario Building Code are met and the local building 
requirements are complied with. Those activities are 
independent of the Warranty Program, and normally it would 
take place before the Warranty Program undertakes its 
responsibilities. 


The Warranty Program, if I may generalize, takes 
responsibility when the home is sold to the purchaser 
looking after defects that are perhaps undetected or showed 
up later in the construction. The building inspector's role 
is in the actual construction process prior to the purchase. 


Mr. Tatham: But basically the inspection is basic to 
the result? In other words, if you don't have an. 
inspection, something to do or whatever, and you end up with 
maybe a poor home or a poor house? 


Mr. Lewis: That would be a possibility. 


Madam Chairperson: Mr. McLean. 


Mr. McLean: Is the ministry opposed to the Ombudsman 
having further jurisdiction? 


Mr. Webber: The ministry view at the moment is that it 
is not necessary in order to ensure the protection of the 
purchaser. It is more a matter for this committee to 
consider until a conclusion. 


Mr. McLean: The reason I ask the question is I have 
concerns because I don't feel that the ministry really knows 
yet what's in their Act. It hasn't proven to us this morning 
that there is a great ability to answer questions with 
regards to the Act, and I am wondering if the ministry is 
fully aware. That is why I have asked my questions. 


If you had planned on amending the legislation in any 
way, and if so, what way would you amend it? I have not got 
any answers clearly that there is any amendments in the 
works. So I just have some concerns on that line, and I felt 
that I would maybe express them due to the fact that the 
people that administer the Ontario Home Warranty Program 
seem to be more familiar with the Act than some of the 
ministry is. So it is just really a comment. Thank you. 


27 


Mr. Webber: Madam Chairman, if I might, I am sorry, 
Mr. McLean, if I left you with the wrong impression earlier. 
The ministry has recommendations in front of it. At the 
current time, a number of considerations relate to the 
structure of the board and relate to the regulation-making 
power as the two principle recommendations. No decision has 
been taken at this point as to whether or not those will be 
put forward to the Legislature for enactment. 


Madam Chairperson: Thank you. I just have a question 
with regard to the presentation on page 12. Just at the 
beginning in context, you make the statement that given this 
volume and the minimal number of complaints made to the 
Ombudsman, there is little evidence of compelling public 
interest to provide additional appeal procedures. And you 
are referring to the amount of people who have enrolled in 
the program and the amount of conciliations made and so 
forth, and I just wondered what you meant by that statement. 


Given this volume and the minimal number of complaints 
made to the Ombudsman, are you assuming that the number of 
complaints that have been made to the Ombudsman are 
representative of how many the Ombudsman would receive if 
they had expanded jurisdiction in this area? 


Mr. Webber: We are drawing a general conclusion. Our 
understanding was that the number was very small, and I 
believe that an official from the Ombudsman's office this 
morning has indicated his belief that it would be very 
small. 


Madam Chairperson: And you consider perhaps 50 or 100 
very small per year? 


Mr. Webber: No, 50 or 100 is a number that we are 
referring to the minister receiving. Of those, it is our 
history that perhaps only two or three or perhaps half a 
dozen would not come to a resolution. Therefore it is the 
smaller number that we are referring to. The number 2 was 
given to us at one point, I believe, in the Ombudsman's 
reporters Lernecali-. 


Madam Chairperson: But would you agree with me that 
perhaps some of the reasons why the Ombudsman has not 
received a great number of complaints is because people have 
begun to realize that the Ombudsman does not have 
jurisdiction, so that perhaps the number of complaints that 
have been given so far are not representative of the amount 
that we may consider a possible amount if they had expanded 
jurisdiction? 


Mr. Webber: That is a consideration of course, but my 
feeling would be that most home purchasers who are unhappy 
after all the efforts would not realize that the Ombudsman 
does not have jurisdiction and therefore would make a 
complaint. 


Madam Chairperson: Would we agree that an appeal from 
the Commercial Registration Appeal Tribunal to the 
divisional court is a fairly expensive process? 
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Mr. Webber: Yes. You would characterize it that way, 
yes. 


Madam Chairperson: And right now I understand that if 
the Ombudsman has jurisdiction of someone who has the 
opportunity to appeal to the divisional court does not do so 
within the time limitation, they do have the avenue of going 
to the Ombudsman as a review process? 


Mr. Webber: Or as a process instead of going to 
divisional court. 


Madam Chairperson: As long as the limitation period 
has expired. And I am just as interested in the same 
paragraph that we are discussing. It says that there does 
not appear to be any reasonable reason for an additional 
appeal procedures within this program which you have or 
structure which you have. One I might suggest to you would 
be cost, that would be a reason perhaps for another appeal 
procedure within the mechanism. 


Mr. Webber: But we have drawn your attention to that 
particular point because the Ombudsman does have 
jurisdiction to anything which has been referred to CRAT, 
Commercial Registration Appeal Tribunal. 


Madam Chairperson: If we were to give an appeal 
procedure to the Ombudsman prior to going to the Commercial 
Registration Appeal Tribunal as an alternative, is there a 
time limit on which--I see a written request for a hearing 
within 15 days. Is there a time limit at which you can 
appeal to the Commercial Registration Appeal Tribunal? 


Mr. Webber: Yes, there is a period of 15 days. 


Madam Chairperson: So if someone does not appeal 
Within the 15 days, then all other avenues are cut off to 
them in terms of appealing any decision prior to that? 


Mr. Lewis: As a general answer, yes. If there is some 
valid reason why the person could not deal within that time 
period, there are extensions, but mostly not. 


Madam Chairperson: We dealt with this a bit earlier, 
but would you consider it an expensive process to go to the 
Commercial Registration Appeals Tribunal? I do not mean 
comparative to the divisional court, which we have agreed is 
a very expensive process, but do you have an idea of a 
ballpark figure of what it might cost if one obtained legal 
counsel and went to the Commercial Registration Appeals 
Tribunal? 


Mr. Lewis: I cannot give you a figure if there is a 
lawyer involved, but often you don't need a lawyer and then 
there are no costs whatsoever. Again I will refer it to our 
friends who show up next week, but I suspect that most 
people who go to the Commercial Registration Appeals 
Tribunal do not take lawyers with them. 
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Madam Chairperson: The other question I had was just. 
in page 10. You stated in the first paragraph on that page, 
that you are also of the view that the ministry has ample 
oversight with respect to the Warranty Program. Ample 
oversight is an expression that I have a little bit of 
trouble with, and you have explained it a bit in terms of, 
you know, that you have a representative on the board of 
directors. 


I understand that there is about 10 or 12 on the 
board, so one of 12 people would be a representative of the 
ministry. So on the basis of that and the reporting on a 
yearly basis, you say that you have enough control or reason 
to believe that you have a good view of what's going on with 
the program. What does ample oversight mean? 


Mr. Webber: The choice of words may not be exactly 
right, but the idea here is that we have a great deal of 
interaction with the warranty program officials because we 
have a common focus to resolve consumer problems as does the 
warranty plan. As I have indicated in many, many letters 
written to the minister, many phone calls come to the 
ministry, cross referrals take place. In addition, many of 
the officials of the Warranty Plan and ourselves meet on as 
much of a monthly basis to review the trends and the history 
and so forth of the recent experience. We have, therefore, 
what you would call a strong ongoing liason. Oversight in 
this sense does not mean control but rather some interaction 
and influence. 


Madam Chairperson: Just as a closing remark before I 
go on to the next question, a question that I found 
fascinating, the amount of conciliations that have occurred. 
I think it was something like 34,000 to some odd 500,000 
complaints, and I just would caution that removal of any 
type of this kind of program in my view would be hazardous 
given the number of complaints that you do receive. It is a 
good thing that a program of this type started at some 
DOL. 


Mr. Campbell. 


Mr. Campbell: Thank you, Madam Chair. You may have 
covered it, but I want to assure myself that you have 
covered it or at least considered it. That is the whole 
question. 


I understand the Ombudsman of course was set up to 
protect the little person from buying that great mass of 
injustice and I mean that disparaging, I mean that 
correctly. One of the things that occurred to me when we are 
discussing lawyers and we are discussing a very expensive 
legal process, and the framework of my questioning would 
zero in on the process of this quasi-litigation, if you 
Willeminethateltebothasides havewmtorchire high-priced legal 
talent to defend their cases, then it would seem to me on 
the surface that you would simplify the system perhaps a8 0) 
trying to solve the problem at a lower level before getting 
tomathestrabunal. 
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So in that framework, I would like to ask first of all 
of the gentleman from your ministry that mentioned that a 
very few people actually used legal advice, but they go 
there themselves. And you may have covered it in earlier 
testimony, but I would like to ask, does your ministry have 
an idea of the proportion of people that would appear on 
their own and the number that would take counsel with them? 


Mr. Lewis: I think we indicated before that it is a 
matter that we don't have an exact answer with us. It can be 
obtained, and I am sure the warranty people will provide 
that next week. 


Mr. Campbell: The second question I have is that if 
you were going to a divisional court, that cost might be 
assigned as part of a judgement. I am wondering in this case 
if in fact there is any provision for that awarding of costs 
if in fact somebody does take a lawyer and if in fact the 
builder is found to make a judgement against him making 
certain corrections or fixing it because the person had to 
bring a lawyer. 


In other words, would it cost like in a court 
situation? Would their cost be assigned to the individual 
bringing in a lawyer if, in fact, the builder was 
represented by legal counsel? 


Mr. Lewis: Well, if you are asking a simple question. 
First, the tribunal does not have jurisdiction to award 
costs, but the second part is that a builder would not 
normally be present. Again the dispute, if you call it that, 
in the first Registration Appeal Tribunal is between the 
home purchaser and the Warranty Program director. 


Mr. Campbell: So the counsel that was referred to 
earlier-- 


Mr. Lewis: Represents the Home Warranty Program. 


Mr. Campbell: Represents the Home Warranty Program. 
Rather than the individual builder? 


Mr. Lewis: That's correct. 


Mr. Campbell: When you say awarding of costs, you mean 
legal costs. Is that what you are saying? Because the 
tribunal would make a finding in some way to have the 
builder rectify the problem, I would suspect, if I 
understand the process correctly? 


Mr. Lewis: That's correct. 


Mr. Philip: Would you agree that it is really academic 
as to whether or not the lawyer or the counsel is 
representing the builder or the warranty program because by 
the time that it gets to the hearing, they are both the 
same. The tribunal has come down and said we are not going 
to compensate in the case of this builder. 


Mr. Webber: Surely you mean the plan, not the 


Sow 
tribunal? 


Mr. Philip: The plan. 


Mr. Webber: It could very well be at that point, but 
the case to be made having gone through one or two or three 
mediations may indeed be identical between the builder and 
the plan. 


Mr. Campbell: Supplementary to that. In pursuing that 
if in fact the case, as Mr. Philip has suggested, goes to 
the tribunal, the tribunal then has the opportunity to make 
good the situation? 


Mr. Webber: Yes, the tribunal has the opportunity to 
substitute its judgement for the judgement of the plan. 


Mr. Campbell: Do you know how many times that would 
happen? Would you have that information in your ministry? 


Mr. Webber: No, not readily at hand. 
Mr. Campbell: But you can provide that? 
Mr. Webber: Yes, we can. 


Mr. Philip: May I ask another couple of 
supplementaries on that topic? 


Would you agree that perhaps, and you have not been 
able to supply us with any figures other than I guess 
hearsay evidence that most claimants do not have legal 
counsel when they go before the tribunal. Would you agree 
that in many instances, the claimant only realizes that the 
formal nature of the tribunal and the need for counsel when 
they arrive there and at that point in time it is too late 
to obtain counsel? 


Mr. Webber: I couldn't draw that judgement. I would 
point out to you that in respect of providing of statistics 
we have a difficulty because, of course, the tribunal hears 
cases under many, many acts, not just under the New Home 
Warranty Act. That is why we are suggesting to you that the 
New Home Warranty Plan officials would more likely have that 
information. 


Mr. Philip: Do you know from the various complaints 
that you get in your office and the ministry's office 
whether or not the Warranty Program counsels people that 
they do not require counsel to appear before the tribunal? 


Mr. Webber: We do not believe that to be the case. 


Mr. Philip: Do they advise them that they have a right 
to counsel when they appear before the tribunal? 


Mr. Webber: Again, in fairness, you would have to ask 
the Warranty Plan officials to explain their operations in 
that respect. 
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Mr. Philip: I guess I am faced with the same problem 
that Mr. McLean is faced with, and with respect to you, and 
I am not talking about you personally, but it seems to me 
that the testimony this morning indicates that the ministry 
has very little handle as to what's going on in a program 
that it initiated, albeit under a previous government, that 
it initiated and that yet in the long run has some 
responsibility for it. 


I guess that gives me even more reason to believe that 
perhaps in the light of the fact that the ministry does not 
seem to have very much direction over what is going on in 
terms of policy, that maybe the homeowners should have the 
protection, the added protection of the Ombudsman because if 
the ministry is asleep at the switch, at least the Ombudsman 
I know is never asleep at the switch. 


Madam Chairperson: Mr. Campbell. 


Mr. Campbell: I think though that you are probably 
correct, but perhaps you can let the warranty people know 
about some of the lines of our questioning so that they can 
provide this information. I want to emphasize in very, very 
clear terms that that is in fact what happened subsequent to 
this meeting. 


I just wanted to emphasize that so that we know or 
they know the line of questioning that one might expect. I 
am not sure that the ministry would have the kind of control 
that is being suggested, given that it is another ministry 
agency per se. Is that a correct assumption? 


Madam Chairperson: Mr. Carrothers. 


Mr. Carrothers: Thank you, Madam Chairman. I guess 
maybe the general feeling around the table here is that 
there are definitely problems with the plan, and there need 
to be some changes. I guess what we are talking about is 
whether the Ombudsman jurisdiction is to change. I wonder if 
I could get straight in my mind the claims process, since we 
have gone into it now and as to who pays. I mean, whether 
the plan is paying as opposed to arbitrating. 


Am I right in understanding that the first round, it 
is the builder. The home owner has a period of time, a year 
or whatever it is to make a claim for workmanship or 
extended warranty. The builder is supposed to make the 
repair, and they ask the builder to make the repair. Then if 
the builder does not make the repair, the plan gets in and 
tries to decide if they should order the builder to make the 
repair. Is that what happens next? 


Mr. Webber: In essence. The purchaser may adopt either 
a direct appeal to the warranty plan initially or to the 
builder initially to start the complaint mechanism, but 
essentially what you are saying is correct. 


Mr. Carrothers: If you write the plan, don't you just 
refer it back to the builder and say, we give this letter, 
what do you say, kind of thing. And the builder gets 
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together with the owner in the first round? Most of them 
may solve the problem or not. And in the next round the 
planner comes in and says, Well, Mr. Builder, you should do 
this, you should make this repair. If the builder does not 
do it, it goes bankrupt. If the builder does not do it but 
it is still there, then what happens? 


Mr. Webber: The program steps in at that point. 
Mr. Carrothers: And does it itself? 


Mr. Webber: There are a number of rememdies and 
processes, and one of them is to have someone else do it and 
foot the bill, chase the builder who has not complied or not 
performed. Again your sense of the way the process works is 
correct. The details as to how many days or how many 
conciliation hearings or what exactly request procedure is 
and so forth is something again that the officials next week 
are better capable of answering. 


Mr. Carrothers: Just to get a sense of it, when you 
are speaking about the conciliations, you are trying to get 
the plan, if you call it the plan, the corporation or 
whatever it is, trying to get the builder and the home buyer 
to somehow agree? That is what you call conciliation? 


Mr. Webber: An onsite inspection takes place. All the 
things that the word conciliation would apply to you. 


Mr. Carrothers: And then if the plan feels that the 
repair is a justified one, it may do it or pay for someone 
to do it, then it bills the builder I suppose for that cost? 


Mr. Webber: Yes. 


Mr. Carrothers: If the builder has gone bankrupt, the 
plan then pays for it? 


Mr. Webber: The plan absorbs it. 


Mr. Carrothers: In the one sense the builder is still 
there and in the other one he is not so you are the backup 
in the case when it is justified to repair and the builder 
has gone bankrupt, the plan pays for it. And then after the 
home owner does not agree with what the plan has to do, then 
they! caniigovtoethis  CRAT. 


Mr. Webber: Yes. 

Mr. Carrothers: Thank you. 

Madam Chairperson: Mr. Tatham. 

Mr. Tatham: To Mr. Webber. Do you think the way things 
are working now that you are reasonably happy with the 
situation and you don't need the Ombudsman to step in early? 

Mr. Webber: We have a very definite concern anytime a 


home purchaser does not get satiisctactwone. Ltmis' tanvery 
major purchase, as everyone in the committee is aware. Our 
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experience certainly over the past couple of years, there 
has been a tremendous building boom in Ontario. The shortage 
of labour has been acute, and problems have arisen. 


By and large, we think that the mechanism of the 
Warranty Plan, particular management actions and its 
operation, is an effective remedy for a consumer. It is a 
mandatory program, and it is one of only three in the world. 
Whether or not there could be improvements is something that 
the senior officials of the Warranty Plan and ourselves 
discuss weekly, monthly, and we have seen some significant 
changes in terms of the operation in the last couple of 
years. It is our expectation that those improvements will 
continue, and that the level of satisfactory response of the 
consumer problem will continue. 


Mr. Tatham: That will include an Ombudsman? 


Mr. Webber: The only point I was making earlier was 
that it would seem that a small number of cases which have 
been cited to us would become the purview of the Ombudsman. 
That is a question for the committee to consider, whether or 
not that was a compelling public reason. 


Mr. Tatham: What about your own thought? 


Mr. Webber: Our own feeling is that the Warranty Plan 
Management and operations are moving in positive directions 
and it is an effective remedy at this point. 


Mr. Tatham: Are there any jurisdictions in the world 
that you know of where an Ombudsman does take part in such 
an operation that looks after problems? 


Mr. Webber: I don't know enough about the Ombudsman's 
legislation in other jurisdictions. | 


Madam Chairperson: Mr. Zacks, would you know offhand? 


Mr. Zacks: New South Wales. I know there is an 
Ombudsman there. I do not know if an Ombudsman has 
jurisdiction there for their program. 


Mr. Tatham: Do you think this would cost more than if 
we had an Ombudsman to increase the number of people perhaps 
that get involved? 


Mr. Webber: It is very hard to know what the cost 
implication would be of an.additional avenue of appeal. It 
might reduce the number of cases that came to the Commercial 
Registration Appeals Tribunal, it might not change that 
number, in which case there could be some additional costs 
for the Ombudsman and some lower costs for the Appeal 
Tribunal. It is very difficult to speculate on that. 


Madam Chairperson: Mr. Henderson. 


Mr. Henderson: Back to your answer to Mr. Tatham's 
question, in that situation where the plan says, there is a 
problem here, jand encourages the!buidilder to fix ateup, and 
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if the builder fixed it up, that would satisfy the home 
owner but the builder says no. Can you say a word or two 
about what happens then with specific regard to what the 
power and authority of the plan is to have it done? 


Mr. Webber: Mr. Lewis could give you the exact reading 
of the authority, but it is my impression that when such an 
order is given, that the builder does fix the problem. 


Mr. Lewis: I think to be a little more specific, the 
Warranty Program does have the authority to remove the 
registration of a builder who does not comply with 
requirements. So it is very specific that they do have the 
power. 


Mr. Henderson: So what we are talking about, whether 
the Ombudsman ought to have a role is it not in any sense 
limitations on the power of the plan. We are talking about 
where the home owner and the plan would disagree. The plan 
has all the authority and plan that it needs. If the 
builder is bankrupt, it has the money it needs to get 
something done. 


My only question would be whether its judgement is 
occasionally influenced by its assessment of who is going to 
have to ultimately pay the bill. Thank you. 


Madam Chairperson: Mr. Philip. 


Philip: You have admitted, and I think you would 
have to admit that there are a lot of problems with the 
program, and I think that members of the Legislature who had 
experience with the program recognize that. I have had less 
complaints lately than in the past simply because there is 
no more land in my riding with which to put up new homes. 


I have not seen any evidence either from you or from 
anyone else that the plan has improved dramatically from 
those days in which we had constant complaints against some 
builders, and in the case of Cadillac Fairview to their 
credit, they put up a tremendous number of homes Lneour. 
riding, and we only had one complaint which was settled 
without your Warranty Program. 


So obviously some builders seem to be better than 
others and some builders constantly have problems. I guess 
one of the things that I would ask you is that Since you 
don't seem to really have a handle as to what is going on in 
that program, one of the advantages of the Ombudsman is that 
the Ombudsman does have the powers in any programs that ae 
has jurisdictions over to recommend improvements that 
correct systemic problems. 


You have admited that there are problems in the 
program. Would it, not be to.your advantage as a ministry to 
‘at least have the Ombudsman be able to go in there as an 
independent observer, not on the Side of the consumer, not 
on the side of the corporations, not on the side of the 
plan, and be able to say here in our objective 
investigation, we think that there are certain changes that 
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should be made. I cannot do that because I do not have the 
time or the technical expertise. 


You have a vested interest in probably not admitting a 
whole bunch of errors because it makes the ministry not look 
all that great. The plan wants to defend itself because 
obviously then they do not want to admit that they have 
major problems. But somewhere out there you are getting a 
lot of complaints from consumers and MPP's like myself who 
are saying this thing is not working. Would it not be a good 
idea to have an independent person like the Ombudsman go in 
and see what is happening and make some recommendations for 
improvements? 


Mr. Webber: Madam Chairman, as a ministry which is in 
the dispute resolution business on behalf of consumers day 
in and day out, we always welcome the assistance of the 
Ombudsman to sort out a particular case. The question here 
that we are expressing a preliminary opinion on seems to be 
that the number of cases that would be involved for the 
Ombudsman to assist with does not appear to be very large. 
Experience might indeed show otherwise. 


We are very concerned any a time a consumer has a 
problem with a house purchase, a very major problem to that 
particular individual. We take all of the complaints that 
come to the minister or to the ministry officials very 
seriously. We discuss the problems that the Warranty Plan 
identifies or are identified to the Warranty Plan at great 
length with the officials of the plan. 


It is our impression as perhaps it is yours, Mr. 
Philip, that in the past couple of years, we had a building 
boom that has threatened to swamp the entire industry, not 
just the Warranty Plan, and a number of complaints came out 
of that particular boom. It is our impression that 
management at the Warranty Program has taken very distinct 
actions lately that these problems of performance, if you 
want to indicate such exist, indeed are now more under 
controu- | 


The difficulty of coping with this tremendous building 
boom should not be underestimated. Once again, I indicate to 
you, Mr. Lewis and I are not here in any sense to defend the 
program but to offer an observation on our perspective of 
how well it may or may not be working at a particular time, 
and our projection into the future. We would suggest to you 
respectfully that in terms of the details of the operation 
and in terms of the numbers of conciliations and the 
expected outcome being something that on a day-to-day basis 
as an independent organization they know about and we don't. 


Madam Chairperson: Thank you. Is there any further 
questions from the committee? Seeing none, I would like to 
say thank you very much for coming before us today and 
providing us with the information that you have. 


We will take a recess until 2 o'clock, at which time 
Che Ministry sor Conmunity” andwscctal sel vViccsewlilinue 
present to discuss expanded jurisdiction in the Childrens' 


Say 
Aid Society and until then, have a nice lunch. 


The committee adjourned at 12:00 p.m. 
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The committee met at 2:00 p.m. in committee room 151. 


Madam Chairperson: This is a call to order of the 
meeting, and this is the Ombudsman committee and we are 
dealing with the issue of expanded jurisdiction over the 
next few weeks, and today we have the Minister of Community 
and Social Services before us. 


On behalf of the Ombudsman, we have Elinor Meslin, 
Director of the Ombudsman, Mr. Michael Zacks, legal counsel, 
and for the Ministry of Community and Social Services, we 
have Sandra Scarth, the Director of Children's Service and 
Susan Yack. 


Is there any questions from the committee before we 
begin? 


Mr. McLean: I want to make a comment. I want to say 
about 14 years ago today you were coming across Lake 
Ontario, and I just thought it would be nice to have on the 
record that we can all remember you paddling your way home. 


Congratulations. 


Madam Chairperson: Thank you. 


Mr. Philip: We have chipped in and we are financing, 
as members of the Legislature, your next trip across all 
five lakes. 


Madam Chairperson: In a boat, Mr. Philip? 


Mr. Philip: No, we will be in the boat and coaching 
you and cheering you along. Martinis in hand, no doubt. We 
Will be behind you all the way. 


Madam Chairperson: You had better ask other members 
about what you have in your boat. Fourteen years goes by 
quickly, to say the least. Any other comments from the 
committee? Anything important? Good. 


Sandra Scarth, if you have a presentation, please 
begin. 


Ms. Scarth: Yes, I would like to also mention that 
after I have given my presentation, I have brought along 
Andrea Walker director of our legal services branch who is 
sitting to my left; Sheila Parker, who is in the legal 
services branch responsible for child welfare who is next to 
her; and Sheila Masters, who is community services manager 
for one of our area offices, Mississauga area office, in 
case there are specific questions about operational process 
and so forth. 
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So they are here in order to answer anyone's questions 
more fully than I would be able to. Susan Yack on my left is 
in our legal services branch and has been responsible for 
administrative process or administrative reviews of 
administrative law. She will be able to answer those types 
of legal questions specifically related to the Act. 


Madam Chairperson: Just keep in mind when we do 
question, and if you are going to direct a question, the 
person has to come up in front of the microphone. 


Ms. Scarth: For the most part, Susan and I will 
respond, and I think Sheila Masters from the area office may 
have some responses to questions people may have. 


Madam Chairperson: Thank you. 


Ms. Scarth: I would like to take you through your 
package just very briefly. Basically I will only be 
presenting the first little part of the package, which is 
our formal response to the Ombudsman's proposal to 
Ombudsman's jurisdiction. Behind that we have appendices. 
Two appendices, one on a summary of our legislation which, 
explains very fully, and I will only highlight specific 
points of that section of the presentation so that you may 
take note of those areas. 


There is an appendices 2, which is again the role of 
the area office, and Sheila will be able to expand on that. 
Then there is a third sheet which is a sheet, a facts sheet 
really, an information sheet on the office of the Child and 
Family Service Advocacy Office, and we have a couple of 
pamphlets, one for the advocacy office and one which is for 
our service providers to help them in providing to children 
in the residential care information about their rights. So 
that is our package. 


I am simply going to take you through the first 
section, and in the event that I noted in the Ombudsman's 
paper who is particularly interested in services to native 
children, I also have some additional information in terms 
of our protections for native children which you may be 
interested in. I certainly can expand on that at the end of 
the presentation. 


So if I can take you to page one, the objectives in 
producing a little paper. It is very small and concise. It 
is simply to outline our response to describe our current 
system for addressing complaints and to present our comments 
on expanding the Ombudsman's jurisdiction to Childrens' Aid 
Societies. Secondly, to look at the current protection 
complaint mechanisms. 


The child and family services act, as you know, was an 
act that put together a number of pieces of legislation, and 
it was brought into being because of the recognition of the 
vulnerability of children. It was designed specifically to 
promote the best interests and ensure the protection, safety 
and wellbeing of children as the paramount objective, and it 
really is the first statute to my knowledge that actually 
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begins with a series of principles. 


It also is intended to ensure that service providers 
have appropriate processes in place so that children and 
their families have opportunities to be heard and 
represented when decisions affecting their interests and 
rights are made, and thirdly, to ensure that appropriate 
mechanisms are in place for children and families to express 
concerns and complaints and to seek timely resolution of the 
issues. 


So in other words, the intent of the ministry is to 
provide for best interests of children, to provide a timely 
and sensitive review of any complaints received, to provide 
due process in the review, and to resolve as much as 
possible locally and at the lowest level wherever possible. 
In other words, not to escalate upwards if we can possibly 
do them right at the local level. 


So accordingly, the act established a number of 
procedural safeguards, mechanisms, some of which involve the 
court system through which children and families can seek 
redress. These really are the key checks and balances in our 
system that I wanted to draw to your attention. The key ones 
really are described in this little paper. 


In part three, which is this section dealing with 
child protection issues, we have a Section 64 which makes it 
mandatory for Childrens' Aid Societies to have a written 
review procedure approved by our ministry to hear and 
address complaints from individuals seeking or receiving 
services. Now if the complaint cannot be resolved through 
the society's internal processes, the individual can have 
the issue reviewed by a director appointed by the minister. 


In part five, which is the rights of children section 
of the Act, we have Sections 105 and 106, which make it 
again mandatory for a service provider who provides 
residential services to children or places children in 
residential settings to establish a written procedure for 
dealing with alleged violations of the legislated rights of 
children in care. 


Again if the person who complains and is not satisfied 
with the results of the internal review process, he or she 
may request that the minister appoint an independent party 
to conduct a further review and report the findings within 
30 days. 


In part seven, which is our adoption section, we have 
Section 138 which provides for a director appointed by the 
minister to review the decision of the society with respect 
to an adoption placement or the removal of a child from such 
a placement and provides the authority to confirm or to 
rescind the society's decision. 


In part two, which is our voluntary services, Section 
34 to 36 provides for the establishment of the Residential 
Placement Advisory Committee to review the appropriateness 
of residential placements of children at specified intervals 
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set out in the legislation and make recommendations to the 
service provider, the child's parents or the Childrens' Aid 
Society, the child or his or her representative. 


In part five, which is again the rights of children, 
Section 98 authorizes the establishment and operation of an 
office for Child and Family Service Advocacy to administer 
an advocacy system on behalf of children and families who 
receive or seek services under the CFSA. This is except any 
advocacy which is before the courts which is the 
responsibility of the official guardian. 


Our ministry is responsible for advising, supervising 
and inspecting societies, which includes the handling of a 
specific case to ensure compliance with the legislation. 
These functions are carried out through our decentralized 
structure of regional area and district offices. This is to 
facilitate easy access to assistance and specialist 
expertise, and to provide an avenue for very quick handling 
of issues and complaints that cannot be resolved through the 
internal complaints procedures of a society. We do have the 
page in the appendix on the area office role in that 
procedure. 


And if the society does not provide the services or 
perform the functions in accordance with the Act, the 
Minister does have the ultimate authority to revoke or 
suspend the society's designation, remove the board of 
directors or operate and manage the society in place of the 
board of directors. That power has been taken once, when 
the Childrens' Aid Society of Kenora was taken over by the 
ministry for a period of time. You may recall that. 


The next part of our presentation is basically our 
very brief comments on the Ombudsman's proposal, and we just 
thought there were some issues that you might wish to 
consider in looking at the Ombudsman's proposal. I guess our 
first comment is that there is a well established system of 
procedures and safeguards, checks and balances, if you will, 
currently in place. Some of which involve the court system. 
In fact, there is special protections for children in care 
simply because of the recognition of their vulnerability. 


I think, secondly, the availability of a system of 
advocacy for children is important. It is for this reason 
that the office of the Child and Family Advocacy was 
established. As I mentioned before, advocacy through the 
courts is provided through the office of the official 
guardian. 


Thirdly, there is a requirement for detailed knowledge 
and specialist expertise regarding children's problems and 
the settings in which problems occur in order to respond 
quickly and appropriately to finding solutions to issues 
within the environment of their occurrence. I was pleased to 
see in the Ombudsman's report that they recognized the 
sensitivity of this area. 


From our perspective, this capacity already exists 
through our decentralized field structure together with the 
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support provided at the corporate level. The system that is 
in place, as I mentioned earlier, encourages resolution of 
issues at the local level. In fact, to our knowledge at this 
point, only six section 64 complaints have actually resulted 
in reviews by a director appointed by the minister since the 
proclamation of the Child and Family Services Act in 1984 
and duplication of the process and structures could be 
costly. 


The fourth point is that often complaints and some of 
those in the paper, the Ombudsman's paper, relate to 
dissatisfaction with court decisions. For example, a 
complaint by a parent that his or her child was wrongly 
taken into care or the parent who was not awarded custody of 
his or her child frequently expresses dissatisfaction with 
the care provided by the custodial parent. Issues such as 
these can only be dealt with by the court, and there are 
some limitations on the actions that can be taken following 
a court decision. 


Now I would like to just take you through the 
appendices. I am not going to go through it item by item, 
but just to note to you some areas that I think you should 
take note of. 


The first one really is that whenever we speak about 
the board or when the board is commented upon in these 
appendices, we are speaking about the Child and Family 
Services Review Board, and it is a board that consists of 11 
members appointed by the Lieutenant Governor. Three members 
are a quorum and they conduct a number of reviews under the 
Child and Family Services Act and the Day Nurseries Act. 


When we refer to a director, we do refer to a person 
appointed by the minister as a director pursuant to 
Subsection 5.1 of the Act. The minister may appoint any 
person to be a director to perform any or all of the duties 
and functions and often does appoint a non-ministry director 
to do some of the reviews where there are complaints. 


In terms of the Children's Aid Societies, we have 
simply laid out here for your use the main functions of a 
Childrens' Aid Society, the bottom of the page. Over on page 
two, I wanted to again draw to your attention that the 
ministry is responsible for advising, supervising and 
inspecting societies, and that is under Section 17 of the 
Act. Also, under Section 17, a director can inspect the 
society's handling of a particular case. Recently, where a 
society's handling of a particular case was under review, a 
person not employed by the ministry was appointed as a 
director to conduct the review to ensure objectivity. 


I just draw your attention to Subsection 22. That is 
the minister's revocation powers I mentioned earlier. Just 
again to expand a little on the Residential Placement 
Advisory Committees, towards the bottom of the page, I just 
wanted you to be aware that the RPAC makes recommendations 
to the service provider, parents or the society or the child 
if it is reasonable to expect him to understand and to a 
representative chosen by the child's band in the community 
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who are at those hearings if they wish. 


If the child is not happy with the recommendation or 
the recommendation is not being followed, he may appeal that 
decision to the Child and Family Service Review Board. The 
board may order that the child be transferred because the 
board has stronger powers, to another placement or that the 
child be discharged or confirm the existing placement. 


On page three, there is an elaboration of the child 
protection proceedings for your information. At the bottom I 
wanted to point out to you in the status review section that 
the society, a child who is 12 years of age or older, a 
parent or the person with whom the child was placed under 
supervision order or where the child is an Indian or native 
person, a representative chosen by the child's band or 
native community may apply for review of the child's status, 
and that is section 60 under the Act. 


Over on page 4, in terms of Crown ward reviews, the 
status of a Crown ward must be reviewed at least once a year 
by a director or a person authorized by a director. After 
the review, the director may direct the society to make an 
application for a status review, so that any of these cases 
where there are problems, the Crown board reviewer may ask 
the society or direct the society to order a status review 
and the case can be heard before a court. That is Section 
Ok 


I wanted to elaborate, and I will do that at the end 
of this presentation, on the native Crown ward reviews that 
we have done for your information, and I will do that 
separately. 


In terms of investigation by a judge, the minister may 
also appoint a judge to investigate a matter relating to a 
child in a society's care or the proper administration of 
the child protection part which is part 3 of the Act. The 
judge shall conduct an investigation and make a written 
report to the minister. That is Section 63. 


I have already mentioned the Section 64 reviews which 
relate to the complaints procedure, internal complaints 
procedure of the society. So I will not elaborate there, but 
there is a little bit more elaboration for your information. 
We also have a child abuse register and expunction hearings 
to take person's names that have been put on the register 
and are also controlled under the Act. 


Where a society actually verifies that a child has 
suffered abuse, it must report the information to a director 
who maintains a register of that information. That is called 
the Child Abuse Register. A person is given notice when his 
name is placed on the register, and he may request that his 
name be removed. On receiving the request, the director may 
grant the request, but the director may also arrange that a 
hearing be held, an expunction hearing. 


Again I wanted you to understand that those particular 
hearings are held under The Statutory Powers Procedures Act 
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and the director's decision may be appealed to the 
divisional court, so it does have an avenue to divisional 
count: 


Again, the office of the Child and Family Service 
Advocacy, we have an attachment which I would ask you to 
note for your information giving a little more information 
about the operation of that particular office, and we also 
have the pamphlet which is part of your package. 


We also have section 105 and 106 reviews which I 
mentioned briefly, and here again I would just simply like 
to point out a number of people who can ask for those 
reviews. The child, the child's parent, another person 
representing the child if a child is not deemed to be able 
to do that on his own behalf. 


Within 30 days,the minister may then appoint a person 
not employed by the service provider to conduct the review, 
and within 30 days of his appointment, the person must 
complete the review and set out his findings. Where the 
minister then decides to take any action, after receiving a 
report, he must advise the person who made the complaint and 
the service provider of his decision. 


Just for your information at the bottom of the page, 
there is an unproclaimed section of the Act that also 
provides an opportunity for hearing before the Child and 
Family Service Review Board. That is where a child 
protection worker may ask for a secure treatment program for 
the emergency admission of a child. The Act provides the 
opportunity of a hearing before the board which has the 
authority to order the release of the child unless the board 
is satisfied that the child meets the criteria for emergency 
admission. Now that has not yet been proclaimed, but 
hopefully will be imminently. 


I also have in here a bit about the adoption because 
there is a possibility adoption orders are irrevocable. 
There are a few appeal mechanisms in the Act and that is 
section 150 and 151. There is also a review under section 19 
where an adoption has gone on for over a year and no order 
has been put forward. There is an avenue for review. Section 
138 reviews, as I mentioned earlier, and this is a further 
elaboration of those reviews for your information. Just 
noting the practice that has been developed to ensure 
objectivity is that it is usually a nonministry member or at 
least another area manager other than the area in which the 
complaint occurred who would do those particular reviews. 


I also would like you to note that the reviews are 
conducted in as timely a fashion as possible to ensure that 
the person receive a decision as quickly as possible because 
they usually involve the movement or possible movement of 
children. 


At the bottom of the page, there is a little bit of 
information again on adoption disclosure because the 
disclosure of identifying information may be refused by the 
adoption registrar, if she has the belief that the 
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disclosure might result in serious physical or emotional 
harm to any person. However, if that information is refused, 
the person may request the Child and Family Services Review 
Board to review the matter. 


Once the board has reviewed the matter, there is an 
error here, I would like you to note the second line from 
the bottom where it says the registrar may make an order or 
the registrar may confirm the refusal. It is actually the 
board. It is not the registrar, it is the board who has that 
power. 


Over on page 7, we also have another unproclaimed 
section which should be proclaimed shortly, and that is in 
part 8 which deals with records access and disclosure of 
records. Under part 8, the board will conduct reviews 
regarding access and disclosure of records. Someone who has 
been denied access to or wants a correction of a record as 
well as someone who believes a service provider wrongly 
disclosed his record will have recourse to the board. 


The last thing on this page has to do with licensing 
in part 9. I want to draw your direction there that where a 
director proposes to refuse to issue a license or to refuse 
to renew or to revoke a license, the applicant or licensee 
is entitled to a hearing by the board in Section 180. On 
hearing the matter, the board may order the director to 
carry out the proposal or to take such other action as the 
board considers appropriate and the board may substitute its 
opinion for that of the director. The board's decision may 
be appealed to the divisional court so there is an access 
again to the court system. 


I would also draw your attention to appendix 2, which 
is the area office role in responding to complaints. I will 
not take you through that because my preference would be to 
have Sheila Masters speak to that when I am finished, if 
that is all right. The last thing I would like to draw to 
your attention is the special Indian Crown and board review 
which the ministry conducted in order to ensure that there 
were no Indian children at risk in the province. 


The background of this is that the purpose of this 
review is to provide for those children who became Crown 
wards prior to the Child and Family Services Act. Once the 
Child and Family Services Act came into being, an Indian 
representative has a right to appear at Crown wardship 
hearings so that any child since the inception of the Act, 
the Indian bands do have access to any child who comes 
before the court on a protection matter. There were some 
children in the system prior to that, and there was not a 
grandfather clause, so that a special Indian Crown ward 
review was undertaken. It also is designed to provide a link 
between the childrens' aid societies and the bands on behalf 
of their children to start developing a better linkage. 


The files of 236 children were reviewed in 28 
childrens' aid societies, and these children were affiliated 
with 57 bands. The reviews were undertaken by 22 native 
reviewers working with five ministry staff so that there was 
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no native child reviewed without a native reviewer present. 
In terms of the age of the children, I think it is 
interesting that at the time of the review, 60 per cent of 
the children were adolescents at an average age of 13 years 
and two months. The average age at which Crown wardship was 
eight so that there were very few young children, Indian 
children, coming into long-term care. 


In terms of access and visits by family, over 60 per 
cent had either court ordered or voluntary access to mother 
and 49 per cent had legal or voluntary access to father. 
These figures are really quite impressive, particularly 
because the review found that a large number of the birth 
parents were deceased. Legal and voluntary access to 
extended family, that is cousins, grandparents, uncles and 
aunts is also quite high. Approximately 57 per cent had 
access to extended family. 


Most societies were active in arranging visits with 
the child's parents or extended families. In terms of 
special needs, many of the children reviewed have special 
needs due to developmental delay, affects of fetal alcohol 
syndrome, learning disabilities, hyperactivity, et cetera. 
46 per cent of the children were in need of special 
education. 


The recommendations from the review in most of the 
cases review the present plan for the child was considered 
to be in the child's best interests. This was by agreement 
of the native reviewers. In 51 cases, recommendations were 
made regarding the reassessment of needs, placement or 
permanency planning, and this should ensure more appropriate 
service in the future. 354 individual recommendations were 
made which is 1.5 per case. These mostly dealt with cultural 
issues such as the ongoing exposure of the child to native 
Support systems, and role models as well as contact with 
bands. Search for extended family and other care givers. A 
court status review, in other words, where it was felt that 
the placement really was not meeting the needs of the child, 
was recommended only for three cases, and as it happened in 
those three cases, the children were already residing in the 
parental home. 


For another two cases, the review team recommended 
that consideration be given to returning the children to 
their parents. In terms of band involvement, the child's 
band was contacted for all of the Crown ward's reviewed, and 
in terms of the follow-up going on at this time, the program 
supervisors in the area office are responsible to ensure 
that all the recommendations made by the Crown ward in the 
Crown ward review are being carried out. 


I think the other interesting thing that came out of 
that review was that approximately 20 to 25 per cent of the 
children were in native placements, and this is much higher 
than a few years ago. I think we also have found that there 
are many, many higher numbers of Indian children being 
placed in Indian families. Placement in white homes has been 
greatly reduced, and the societies have really gone into 
looking towards the native placement for native children. 
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I think I would like to stop my formal presentation at 
this point. I think I would like Sheila Masters to present 
to you the role of the area office before we stop for 
questions. 


Madam Chairperson: Would you identify your role in the 
ministry and also just clarify for me who else will make a 
presentation as well. I thought you were going to direct to 
appendix 2 or something like that. Ms. Masters. 


Ms. Masters: I am Sheila Masters and my position is 
Community Services Manager in the Mississauga area office 
for the Ministry of Community and Social Services. Perhaps I 
could take a moment to explain what an area office is, if 
that would be helpful. I refer to the ministry's 
decentralized structure. 


The Ministry of Community and Social Services is 
organized in away that has the province divided into four 
regions, and within those four regions, there are a total of 
13 areas. Each area is responsible for all of the services 
that are funded, licensed or operated by the ministry within 
that geographic area. So the Mississauga area, which is 
called that because the office is located in the City of 
Mississauga and is responsible for one geographic area in 
the province. There are 12 others throughout the province. 


In terms of my particular position there, I have the 
authority, delegated authority and appointment as director 
under the Child and Family Services Act, and Sandra referred 
to that particular designation in her presentation. 

I supervise and manage the program supervisors who relate to 
childrens' aid societies as well as other programs that we 
supervise. 


Is that sufficient in terms of background? 


Madam Chairperson: Oh, yes. 


Ms. Masters: What I will do is just go briefly through 
appendix 2 at the back of your package, and I am certainly 
open to requests and further elaboration on any of the 
points. The position of program supervisor has been referred 
to, and it is noted in here that that is a position that has 
specific powers under the Act. Those powers include the 
right to enter premises where an approved service is 
provided, inspect the facilities, the service provided, 
books of account and the records relating to the service. So 
the program supervisor have the right to do that. 


We have referred to the director's powers. Program 
supervisor is most likely to be the person who receives 
complaints or concerns from someone who either has questions 
about or is not happy with something that a childrens' aid 
society has or has not done. The first thing a program 
supervisor will do is ensure that the person calling is 
aware that there is a complaints procedure that each 
childrens' aid society must have and does have a complaints 
procedure and encourages the caller to access that 
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complaints procedure or to take the next step in that 
complaints procedure if they have not done that. 


Notwithstanding that, if the concerns that are being 
expressed indicate serious allegations about the conduct of 
the society, then the program supervisor may contact the 
society and indicate that there has been concern expressed, 
ask for documentations, may review the files of the society, 
may interview staff and may become involved in providing 
advice or consultation to the society around the management 
of that situation, even while the complainant is actually 
going through the complaints procedure to help ensure that 
if there are some concerns about how it is being handled, 
that those are being dealt with at the front end. 

When the complaint relates to a matter that is before the 
courts, if the subject of the complaint or concern is before 
the courts, the program supervisor would not get directly 
involved in that at that time. 


Should a complainant exhaust the society's internal 
complaints procedure, go through all the steps right up to 
the board of directors of the society, the complainant then 
can request a director's review under the Act. It is 
ministry practice generally to request that a director other 
than a director in the local area office conduct that review 
in order to ensure objectivity. In addition to complaints or 
concerns being received from outside, childrens' aid 
societies are expected to notify their area office. 


If there are any serious occurrences or matters that 
they are aware of that are likely to become contentious and 
again the program supervisor may well get involved in 
requesting further information, reviewing files and 
providing advice. 


There is ongoing consultation supervision and 
discussion throughout these complaint investigations, and as 
Sandra referred to in her presentation, in very serious 
circumstances, where investigations reveal that a society is 
not able to carry out its prescribed function, or has 
seriously mismanaged an individual's situation, the minister 
may take action under section 22 or 63, the appointment of a 
judge or the takeover powers. I am open to questions. 


Ms. Scarth: That actually concludes our formal 
presentation unless people have other questions. I do have a 
little more information about other programs or protections 
for native children if people are interested in hearing 
those. Otherwise we would be ready to answer some questions. 


Madam Chairperson: Thank you very much. I think we 
will go into questions and that might generate some, and at 
the end I certainly would be willing to provide you with 
some information to fill any gaps you feel the committee may 
have missed in their questioning but I think you will agree 
that the questioning will become quite thorough and perhaps 
Weewill  Loucneoneitce L°have Mr-sPhitip: £irst#@on-myerist: 


Mr. Philip: I only wish my colleague Richard Johnson 
was here because he is so much more knowledgeable about this 
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particular aspect of government than I am, but I will do my 
humble best, as he would say, and forgive me if I take you 
through sections of the Act that I do not understand and 
that you may want to help me, as a layman, who quite frankly 
approaches the Act only once in a while and usually I run to 
Richard Johnson or somebody else and say help, I have a 
problem with a constituent. 


So let me take you to page 1 of your report and the 
section 64 reference. The individual can have the issue 
reviewed by a director appointed by the minister. Can you 
tell me how often is this done or have you provided us with 
that information? 


Ms. Scarth: I believe it is back in here. 
Mr. Philip: I think you mentioned a figure somewhere. 


Ms. Scarth: That is just our knowledge at this point 
in time. The only one that has come to the ministry since 
proclamation of the Act, there are six that have worked 
their way up through the system. Now there may be more 
section 64 reviews than that, but those are the ones that I 
am aware of, six. 


Mr. Philip: And were those resolved, were any of those 
resolved in favour of the complainant? 


Ms. Yack: I believe so. Recommendations were made to 
the society that they change what they had been doing. 


Mr. Philip: Were those changes done? 


Ms. Yack: Ministry program supervisors are following 
up to see that the changes are done. 


Mr. Philip: Is there a specific recording mechanism to 
ensure that recommendations are in fact followed up? 


Ms. Scarth: I don't think there would be a specific 
recording. There is a requirement especially to have it 
recorded, but the program supervisor would be following 
through so the area office would have information on that, 
and there is a written report. 


Mr. Philip: I guess in public accounts, we have asked 
the question and indeed changed procedures. It does not make 
very much sense if you make recommendations unless you have 
a follow-up procedure to ensure that they follow it, and 
that has been the experience of the oversight committees in 
the United States which is why the public accounts system 
seems to be changing in this province I think for the 
better. 


Madam Chairperson: Could I interject you for a minute. 
Before you finish with section 64, Mr. Campbell had a 
question. 


Mr. Campbell: Supplementary. 


the) 


Mr. Philip: Sure. I need all the help I can get going 
through this. 


Mr. Campbell: Under the section 64 situation, where it 
occurred, those six cases would have gone through a fairly 
lengthy process to get to where they would be at this point 
in time, and such recommendations and a period of time for 
those six to be implemented. Do you have an idea of the time 
line of that process? 


Ms. Yack: Time at which the recommendations should be 
made? 


Mr. Campbell: Right. 


Ms. Scarth: We probably could obtain that information 
for you. I don't have it here with me, but I am sure it is 
available. I would be able to get some information on that. 


Mr. Campbell: Could you restate the numbers that went 
with the system that came out, the six resulted to this 
level? 


Mse~Scarth:.«L»am «sorry? 


Mr. Campbell: To this point, how many have you -- sort 
of going through the process starting at we will call it 
stage one for simplicity, the initial complaint to this 
point? 


Ms. Scarth: I would have no way of knowing how many 
complaints originated in a childrens' aid society. I 
understand they have a presentation too. They may have some 
idea. If they get resolved at that level, there will be no 
reason for them to come to the ministry so I will not know 
how many were resolved before they came to the program 
supervisor at the ministry. 


Mr. Campbell: If I might make a further supplementary 
and that will be the last one. The point I am trying to make 
is that there is a process that you get to which is somewhat 
Similar to what we heard this morning in that there is some 
internal review system that can make those implemetations, 
implementing the recommendations. 


Now I ask the Ombudsman, would you get involved, as we 
heard this morning, in a similar way if the subject were not 
satisfied? Would it allow you to go into the system at that 
point? 


Mr. Zacks: At the point of the Childrens' Aid Society? 


Mr. Campbell: No, at the top end. If those six cases 
were not resolved? 


Mr. Zacks: We could do that now. If one of those six 
people complained to us, we would have jurisdiction over the 
director's decision or recommendation back, as I understand 
the process, back to the Children's Aid Society. How those 
recommendations are acted upon would have no jurisdiction in 
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terms of the Childrens' Aid Society's implementation or 
rejection of those recommendations, but we would be able to 
investigate any actions that the ministry may or may not 
have taken to ensure those recommendations can be 
implemented short of taking over a society, and the problems 
the ministry would have to enforce that, but ultimately the 
minister does have a final control by taking over the 
Childrens' Aid Society. 


Mr. Campbell: It is amazing how in this business one 
question leads to another, Madam Chairman, and I beg your 
indulgence, -- 


Mr. Tatham: We should be in line here with 
supplementaries to a previous question from the previous 
speaker and not take up the floor and add other questions to 
it because if we are going to do that, then I will do it and 
everybody else will do it. So I would suggest you take 
speaker to speaker unless it is a specific supplementary. 


Mr. Campbell: I was trying to follow the line of 
questioning, but I will hold off for my turn. 


Madam Chairperson: Thank you, Mr. Campbell. Mr. 
PHIL: 


Mr. Philip: On the directives or recommendations that 
you have given to these in the cases of these six instances 
where it has made its way all the way up the line, have you 
set deadlines or times by which those recommendations are to 
be implemented? 


Ms. Yack: Not that I know of. 


Mr. Philip: I guess what troubles me is that I do not 
see any process whereby there is any assurance that after 
something has come all the way up there and you have 
investigated and obviously must be of a serious nature if 
there are only six that have made it, that either your 
recommendations are being followed up on, that there is a 
specific timeframe in which those recommendations must be 
implemented or at least an explanation given as to why they 
are not implemented, and it seems to me that that gives me a 
certain uneasy feeling that all of this work has gone into 
something that may not result in any change whatsoever. 


Can you tell me why I should not have that uneasy 
feeling? 


Ms. uScarth>: Dewouldathink, Mr. erha  paetheteyour 
points are very well taken, and there may very well be 
deadlines. I am not aware of them. Again I can do some 
follow-up for the committee and provide you with what 
information is available in terms of timeframes and 
follow=npeel wel le dosttinate 


Mr. Philip: When I read through the first part of your 
brief, you say that it provides for different mechanisms and 
for review, and yet when I go to the Act, the operative word 
is different than the words that you are using and that you 
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seem to imply because the key word over and over again seems 
to be 'may' rather than 'shall'. I guess what I would like 
to ask you to do is to take me through each of these parts 
that you say provides for a system of review and tell me 
where you are actually getting that kind of review because 
the words in there are 'may', and I am wondering if some of 
the childrens' aids societies are in fact saying the word is 
"'may' and therefore we don't have to do this, and some 
rather than 'shall' and therefore are doing it. 


So I realize that is a long process, but every one of 
those sections uses the words 'may', and 'may' always 
Suggests to me that that means I may or may not. I am 
concerned about the may not rather than the may. Can you 
walk us through those? 


Ms. Yack: Section 64, the society shall establish a 
written review procedure and have it available for dealing 
with complaints. It has to include an opportunity to be 
heard by the society's board of directors. 


Madam Chairperson: Could I interrupt, Mr. Philip. 
Could you enlighten me as to what that has to do with the 
jurisdictional question of an Ombudsman? 


Mr. Philip: Yes, the presentation being made is that 
there are, in fact, review mechanisms in it, and indeed as 
part of page 1 and parts 2, they in fact cite the sections, 
and what I am pointing out is when I get to part 2, say, .of 
section 34, 36, the presentation says it provides for the 
establishment of a residential placement advisory committee. 
I look at the Act and it says ‘it may'. It does not say 
‘shall', and section 98 the same thing. The operative word 
LSe.Mayvit..NoOctr. shally 


Since I have not interviewed every childrens' aid 
society in Ontario, I am not sure whether these people are 
taking the word 'may' and interpreting that as any one of us 
could as ‘may' or ‘may not' and therefore whether or not 
there are as strong a review system as is being indicated by 
our guest today. 


Madam Chairperson: Thank you. Miss Scarth, could you 
now understanding the question address your mind to that. 


Ms. Yack: If I could take you through some of the 
sections, subsection 34 (6), an advisory committee ‘'shall' 
review, and then rests the residential placement which an 
advisory committee 'must' review. That includes where a 
placement lasts or is intended to last 90 days or more, and 
this applies to institutions which are placements which can 
accommodate ten or more children. They also must review the 
placement of a child who is 12 or older and who objects to 
the placement. 


Also must review a placement that the minister refers to the 
advisory committee. 


Mr. Philip: May I back up then. 34 (2) says the 
minister 'may' establish the residential placement advisory 
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Ms. Scarth: The minister has. 


Mr. Philip: So the minister has in that case. 
Ms. Scarth: Yes. 

Mr. Philip: Okay. And section 98? 

Ms. Yack: The minister has established. 


Mr. Philip: So it is permissive, but he in fact has. 
And is it not correct that any subsequent minister might, in 
fact, be perfectly in keeping with the Act and abolish such 
a thing or alter it since it is not a requirement under the 
Act? 


Ms. Scarth: I think that is possible but it is highly 
unlikely. 


Mr. Philip: I have a whole series of questions on the 
procedure, but since I have taken up 10 or 15 minutes, I 
will yield to other members if you put me back on the list. 


Madam Chairperson: I certainly will. Mr. Tatham. 


Mr. Tatham: Do you use an Ombudsman for any case at 
all? 


Ms. Scarth: The Ombudsman has access to any of our 
directly operated government services. So in other words if 
we have a young offender ina directly operated government 
facility, the Ombudsman certainly is able to investigate. 
And any other directly operated services. We also directly 
operate private and international adoption services and the 
Ombudsman may get involved in those cases as well. Anywhere 
we directly operate a facility, the Ombudsman is able to 
investigate it. 


Mr. Tatham: You get along with them all right? You 
have no problems with an Ombudsman? 


Ms. Scarth: I have had no specific personal dealings 
with an Ombudsman. Actually that is not true. I have. ‘They 
did get involved in one investigation. 


Mr. Tatham: You had no problems at all? 


Ms. Scarth: It has been some time since the Ombudsman 
came in and looked at our files, and I have not heard what's 
happened. 


Mr. Tatham: Could you see any problem saying yes, 
bring the Ombudsman in? 


Ms. Scarth: I guess my response to that is I would 
rather you direct that to our minister. You know, as far as 
the statements that I would make here into this committee is 
that our concern possibly would be duplication, costly 
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duplication of a service that we have already. Our system is 
certainly not perfect. No system is, and it can always be 
improved. In fact some of the suggestions that Mr. Philip 
made could easily be resolved by putting increased 
procedures in place by policy and by regulation. 


It would be very ease to do. It would take a directive 
to our area offices to ensure that that happened to put some 
things into place that he is suggesting. In fact they may be 
in place. I am not sure. I could find out. So I think there 
are things that can be done by policy that would be easier. 
So I really cannot answer anymore than that. I have not had 
enough dealings with the Ombudsman. 


Mr. Tatham: There is one comment that you made about 
bringing a director in from another area to look after an 
appeal. Would that director not have a conflict about being 
a director? Would it not be better having someone other 
than a director to look at a situation? 


Ms. Scarth: We are able to do that and do. 


Mr. Tatham: Do you have a select group of these 
people? Are they a particular group of people that are 
known to society or just to your society? How do you 
arrange it with that group? 


Ms. Scarth: In one instance that I know of, it was 
fairly recent, a person was directed by the minister to doa 
review in a society, and this person was now in early 
retirement, but is a well known person in the social 
services field with good credentials and good credibility, 
had nothing do with that particular society and went in and 
did what I felt was a very objective review, but had the 
experience with children, the experience of the system, used 
the system and had no vested interest in the review. So that 
is one of the processes that we do. 


Mr. Tatham: It would be rather difficult then to bring 
somebody in who probably would be known to the people 
involved? 3 


Ms. Scarth: I am not sure that that particular person 
was that well known to the other society. 


Mr. Tatham: Sometimes it is very difficult. You go 
into a situation. I know an individual across the way and 
did a check on the old boy's system where I know him and he 
knows me and we make a deal. We want to get away from that 
if possible. 


Mseescarth:sitwis finesftornonestosgoninseNoteain a 
section 64 review, but in a section 138 review that I was 
involved in some time ago, I felt it was important to have 
objectivity in that particular review because it was a 
seemingly contentious review. It was a Solomon's type of 
situation, and what we did was hire an ex-professor of 
social work who was also a lawyer who had no connections 
with the childrens' aid societies in the past, no 
connections with the ministry in the past but was really 
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seen to be very knowledgeable in the area of marital 
relationships and child development which are the two key 
areas we wanted to examine, so we hired her to do that 
particular review work. 


Mr. Tatham: So it would be a duplication of effort if 
the Ombudsman took over, is that it? 


Ms. Scarth: I think it could be a duplication. 
Madam Chairperson: Thank you, Mr. Tatham. Mr. McLean. 


Mr. McLean: An individual whose name may appear on the 
abuse registry, that person may feel that they should not be 
on that registry and yet your agency will maintain that it 
should be. Who would that individual appeal to who feels 
that he is innocent or she is innocent or whoever it may be 
for a non-partisan tribunal to have their name taken off of 
that registry? 


Ms. Yack: The person may make a request to a director, 
and the director or a person authorized by the director may 
hold a hearing unless the director decides to remove him on 
the request of a person who asked. 


Mr. McLean: But this person is fighting the 
bureaucracy from within. How is he going to get an 
independent hearing on that matter? 


Ms. Yack: The hearings have béen conducted by persons 
not employed by a childrens' aid society or by the ministry, 
but by persons authorized to conduct them. 


Mr. McLean: Who would they be? 


Ms. Scarth: A number of these people are lawyers and 
they are hired by the register, and they are under the 
Statutory Powers and Procedures Act so they operate under a 
statute and they are arms length and independent of the 
minister. They make the decision. The director does not. 


Mr. McLean: So if an individual's name is on the 
registry and he appeals to the director to have his name 
taken off, the director can say no, I do not want it, I do 
not agree with you, it should be on? Who does that person 
appeal to then? You said the director is the one that sets 
Tes. 


Ms. Scarth: The director would take it off if he 
thinks it has been put on in error after investigating it or 
he holds a hearing and he holds an expunction hearing and 
the person has the choice of having an expunction hearing 
and he can take his counsel to the hearing. 


Mr. McLean: If he is not satisfied with that, then who 
does he turn to? 


Ms. Yack: He can appeal to the divisional court. 


Mr. McLean: Okay. Would it go through that procedure 
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then before the Ombudsman could then look at it or would the 
Ombudsman be able to step in before that, if they had 
jurisdiction over it? I am worried about the individual 
that feels that he has a right or she has a right and does 
not know where to turn to. I wonder if the Ombudsman had 
jurisdiction, would they be able to step in in that 
procedure? 


Mr. Zacks: We do have jurisdiction. 
Mr. Philip: After the court or before the court? 


Mr. Zacks: Before the court, and in rare circumstances 
perhaps after the court but generally not. 


Mr. Philip: So you step in just before the court, not 
any sooner under the present jurisdiction? 


Mr. Zacks: There is a time period for appealing to 
court. There probably is, and if the time period expired 
before the complaint came to us or the complainant chose not 
to go to court, we would be able to investigate the 
complaint. 


Mr. McLean: As it is now? 
Mr. Zacks: As it is now, that's right. 


Mr. McLean: I will go on to my next question. In the 
case of a broken home, do child protection agencies counsel 
children from that home, childrens' aid society under the 
Bill 107? Does your agency counsel children? 


Ms. Scarth: Childrens' aid societies, yes, would 
counsel families or children from broken homes as part of 
their mandate, yes. 


Mr. McLean: And if an award was made that those 
children would be awarded to one parent, what recourse has 
the other parent got in legislation? 


Ms. Scarth: There are two situations here. If the 
childrens' aid were counselling children on the broken home 
and there was a protection problem, childrens' aid would 
take the protection case before the court in which case the 
court would make the decision as to where the custody would 
be awarded if that was the case. However, in a straight 
situation where there was no protection issue, a custody 
matter would be resolved under the law. The Childrens’ Aid 
Society would not deal specifically with the custody matter, 
only if there was a protection matter involved in the broken 
home. 


Mr. McLean: I guess the point that I am trying to get 
at is in a lot of cases, some people don't know who to turn 
to to get what they call justice, and if they have to work 
within the agency that the case was involved in, they feel 
‘Mei sa uproblem. Lam looking at this jurisdiction of the 
Ombudsman. If there is one agency that most people can apply 
to get some help because it seems to be difficult to get it 
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within a lot of cases, and that is why I am looking at, what 
advantage it would be to have the Ombudsman have any 
jurisdiction over it at “all, "and *1*think 1 could= ber =that 
they may have. Anyhow that was not actually a question, it 
was more or less an observation after a question. 


Mr. Philip: A pretty intelligent one though. 
Mr. McLean: If you want to comment on it, fine. 


Ms. Scarth: I am not quite certain. I understand you 
are concerned about families who have no recourse if they 
are having a dispute over custody. My understanding is if 
there is a custody dispute, it would be proper before the 
courts as to actual custody if there is no protection 
involvement. Childrens' aid would only get involved in that 
dispute if there was a clear: protection issue for the child, 
in which case again it would be a court situation and the 
Ombudsman would have to answer that. I am not sure what 
jurisdiction the Ombudsman would have while there is a court 
process on in either of those instances. That is my 
understanding. 


Madam Chairperson: Mr. Pollock? 


Mr. Pollock: It is my understanding right now that 
childrens' aid societies, all the different children's aid 
societies all across the province can make their own sets of 
bylaws as to how they operate, and you, as your ministry, 
can approve that or turn it down. Is that a fact? 


Ms. Scarth: Actually I would like Andrea Walker, our 
legal services person to speak to the bylaw because she is 
responsible for the bylaws of the societies, so I will step 
aside and let Andrea Walker our director of legal services 
respond to the question. 


Mry Pollock: That “is fine. 


Ms. Walker: The Act contains a requirement that the 
Minister of Community and Social Services approve the bylaws 
of childrens' aid societies, and in order to assist 
societies in drafting their bylaws and in following through 
on the ministry's policies with respect to bylaws and 
general operation of societies, the ministry did prepare and 
distribute to societies a number of years ago a model bylaw 
that contains some of the matters that were felt to be 
important by the ministry. 


Mr. Pollock: But ,;“"for “instance, if "a Chilarnens -sAid 
Society came forward with some bylaws that you did not like, 
could the Ombudsman step in then and get involved? 

Ms. Walker: What we would normally do-- 

Mr. Pollock: Under the present time I should say. 

Ms. Walker: Under the present time, the minister has 


the authority to approve the bylaws. We would enter into 
discussions with the society through the area ministry 


office and the program supervisors with respect to the 
provisions in those bylaws. 


Mr. Pollock: At the present time if there was a 
dispute between a director of a childrens' aid society anda 
worker, the Ombudsman would have no jurisdiction there at 
the present time at all? 


MreoZackss Thats rightjuno jurisdiction; 


Mr. Pollock: Okay. That is one thing, and section 22 
where the minister has the right to take over a childrens' 
aid society, that has only happened once I understand. Has 
there been any such way, to your knowledge, where the 
Ministry has threatened to take over childrens' aid 
societies or do you know? 


Ms. Walker: There have been situations where the 
ministry has worked with childrens' aid societies who had 
difficulties for one reason or another. In some cases 
Ministry staff have been seconded or have gone in to assist 
childrens' aid societies to carry out their mandate while 
various problems were being resolved. 


Mr. Pollock: Getting back to the other question that I 
just made, therefore if the Ombudsman has got no right to 
step in between the director and a worker, then a case could 
just sit there and never get resolved if there is a dispute? 


Ms. Walker: Do you mean the director of a childrens’ 
aid society? 


Mr. Pollock: A worker in the childrens' aid society. 


Ms. Walker: The ministry does have a mandate to 
supervise and does have authority to direct childrens' aid 
societies if those problems are brought to their attention. 


Madam Chairperson: Mr. Campbell. 


Mr. Campbell: I wanted to pursue the line of 
questioning that I had and some of the questions have been 
answered so it will be shortened. Have been asked by others, 
and therefore I can finish up the line that I was trying to 
pursue on the supplementary. The first question I have is 
under the section 64 review, and I use that for the basis of 
argument. How many levels are there in the initial 
complaint to the CAS to the final decision-making appeal 
body? 


Ms. Yack: My understanding is that it would be at 
least to the worker's supervisor. Usually there are other 
levels of supervision before it gets to the board of 
directors. 


Mr. Campbell: To clarify, between the last step of the 
CAS and the last step of the ministry, in that intermediate 
area. 


Ms. Yack: If someone is not satisfied with the 
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response of the board of directors, they can request a 
review by a director appointed by the minister. 


Mr. Campbell: That is the last step before it would go 
to the divisional court of the Ombudsman theoretically? 
The Ombudsman has already stated in the last step that they 
have the right to get in. 


Ms. Yack: They can investigate the ministry, and it is 
a director appointed by the minister, but the last step 
under the CFSA is a director appointed by the minister. 


Mr. Campbell: So you say that the CAS is somewhat 
standardized. I realize there are differences, but let us 
say it is the supervisor of the worker through the director 
to the board of directors, the three steps would relatively 
be standard inside the CAS? 


Ms. Yack: I would think so. 


Mr. Philip: May I ask a supplementary. At each stage 
of the section 64 review, can you tell me who collects the 
information on which those decisions were made in favour or 
against the applicant? Who is the investigator? I 
recognize once it gets to a certain stage, you talked about 
getting legal counsel and all this kind of thing, but at the 
earlier stages, what happens? Who does the investigation? 
Who collects the information? 


Ms. Masters: At the stages when the situation is being 
investigated by the Childrens' Aid Society where it is part 
of the internal complaints procedure, it is the children's 
aid society personnel who would be responding to the 
complaint as far as I know. 


Mr. Philip: They are investigating themselves? 


Ms. Masters: It would generally be up the line, the 
supervisor, the manager. 


Mr. Philip: Priests I know who hear a lot of 
confessions, tell me that examinations of conscience are not 
always too truthful, and I guess the problem that I have is 
that if you cannot be truthful with yourself or your priest 
or with God, why are you going to be necessarily truthful 
with some tribunal or examination body. 


Madam Chairperson: Thank you, Mr. Philip. I do not see 
anyone replying to that. 


Mr. Philip: So at the early stages then, you are doing 
your own internal self-examination. Tell me at the stages 
when other people outside then become involved and who are 
they and who does the investigation? 


Ms. Masters: The you I presume you are referring to is 
the Childrens' Aid Society? 


MrsvePhilip: .Yes), until atiygets “to sthe ministry 
which case it really is you. 
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Ms. Masters: And if the complainant has exhausted 
that, it has gone through the board of directors of the 
society that person may ask for a directors review. At that 
stage as we have referred to, the practice of the ministry 
is to have a director other than a director in the local 
area office conduct that review. The procedure would be for 
us to notify our legal services that a director's review has 
been requested and then to pursue the request that a 
director may be appointed to conduct that review. 


Mr. Philip: Which gets me back to the original 
statement that was made about there might be duplication if 
the Ombudsman in fact were involved at the earlier stages. 
And I ask you, I promise I am not going to ask as many 
supplementaries as Mr. Sterling Campbell's question. 


Madam Chairperson: May I suggest just one more. 


Mr. Philip: How can you suggest there will be a 
duplication if the Ombudsman's staff would be simply doing 
the same investigatory work that would have been done 
internally by the CAS and externally by a director of 
another CAS brought in, and eventually by whoever is 
appointed by the ministry? Where would there be 
duplication? Surely it would be simply a more independent 
investigator doing the same work that you are already 
claiming that you are doing anyway or that they are already 
claiming that they are doing. Is there any duplication in 
that? 


Madam Chairperson: Miss Scarth. 
Ms. Scarth: I do not think I understand. 


Mr. Philip: Well, my colleague who is a lawyer would 
be pleased to rephrase it. If there is duplication, how 
would there be duplication under the Ombudsman's system 
where you already have a series of people doing 
investigations at various levels? The internal 
investigators, then the supervisors, then the outside 
supervisor, I guess, from another childrens' aid society, 
then somebody appointed by the ministry. How would there be 
duplication in having simply somebody from the Ombudsman's 
staff doing that identical kind of investigation? Where is 
the duplication? 


Ms. Scarth: I guess my understanding of the 
Ombudsman's role is that the Ombudsman does insist or 
request that any other earlier or lower level reviews be 
done before the Ombudsman moves in and takes over. That is 
my understanding. So that we already have these internal 
complaints procedures, and frankly, they work most of the 
time. They do get resolved quite often between a supervisor 
and a worker when the supervisor does not realize that the 
worker has done something maybe the worker ought not to have 
done. 


Just as an example, I get a number of calls to my 
office when people do not know who to call about complaints. 
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A family called a couple of weeks ago, and they were getting 
caught between a childrens' aid society and a children's 
mental health service, neither of them who wanted to give 
service to this family although they had very good service 
from the children's mental health centre at that point in 
time and had had prior good service by the same children's 
aid society. So it took me one quick phone call to the area 
office to the program supervisor who spoke to the worker. 
The family was dealt with and called me back and called me 
within three-quarters an hour. That was fast and speedy 
service. So my sense is that most of the complaints that I 
hear about get resolved at that level. They never even get 
into internal complaints procedures. They certainly need to 
get pointed out when the program supervisor calls the agency 
and it was dealt with. 


So my sense is those kinds of things we would always 
want to have them quickly. They need not escalate. The 
family was frustrated. It happened that morning. They 
thought their child was going to get dumped out in the 
streets they thought. The child was not, but that is what 
they thought, so a speedy and quick and sensitive resolution 
I think happens most of the time. 


I have worked in child welfare a long time in BC, 
Manitoba and here, and I have worked in the system and I did 
not like the system before the Child and Family Services 
Act. I think the Act has made an enormous difference, in my 
view, in terms of the way things are resolved. The agencies 
are supposed to have this thing posted. You should walk into 
children's aid and you should see pamphlets and they should 
be handed their complaints procedure. I would hope they 
would get resolved at that level before getting out of 
control. So you would have those initial procedures in my 
view in any event whether the Ombudsman is involved or not. 


Mr. Philip: But if resolved, they would not get to the 
Ombudsman so therefore there is no duplication at that 
level. 


Ms. Scarth: No, not at that level. As we have a number 
of different reviews, the 64 then goes to a director anda 
director can be hired outside the ministry if that is the 
decision, and a director reviews it and may recommend one 
thing or another. So that I guess at that point there isn't 
a duplication. However, if the Ombudsman has to again--I 
guess my duplication really is that the Ombudsman would have 
to hire and train people for the expertise and I think the 
system does that already there at that level. Possibly that. 


Mr. Philip: What they might do is hire the same people 
that might be doing an investigation for you, but the very 
fact that they are reporting to an Ombudsman gives them the 
appearance, if not the actuality, of the independence. I 
think I have got my answer. There is no duplication is what 
I have been told. It is simply that the investigator would 
be in the Ombudsman's office rather than in the CAS. 


Madam Chairperson: Thank you, Mr. Philip. Mr. 
Campbell, you may continue. 
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Mr. Campbell: I thank my colleague for recognizing the 
fact that I am not Mr. Sterling, and I think we are making 
headway. 


My original question that led to the supplementary 
dealt with an understanding of the investigation process 
that would lead into the point where the Ombudsman could 
move in under their jurisdiction under the normal today's 
rules, and I guess what I was trying to understand, and I 
thought I had as a former director of the CAS, I thought I 
had the policy kind of understood was that there were those 
internal levels and then it went to the ministry. 


At the end of the ministry investigation the Ombudsman 
moved in in any case. That part of it is clear. I would like 
to move though to the type of representation at any of the 
investigations once it has left the CAS and gone to the 
ministry. Is it normal for the child to have a good office 
or a representative of the child, a lawyer, hired by the 
child or appointed through that system or by the family to 
any of these levels once it leaves the CAS and goes to the 
ministry having to hire a lawyer, any one of them having to 
hire a lawyer either under legal aid to represent them to 
get the thing resolved? 


Ms. Scarth: It is certainly possible for them to do 
that. It isn't necessary. 


Mr. Campbell: In your experience is it being done on 
any regular basis at all? 


Ms. Scarth: It certainly has been done. I can think of 
one review or one request for a review where a person asked 
for a review and there seemed to be several remedies under 
the act for that particular situation, and the woman did 
speak to a child advocate lawyer to find out which review 
process would be the best one to undertake and the lawyer 
did advise a certain route, which was I believe was for the 
residential placement advisory committee and that one was 
resolved that way. So people do choose that. 


Mr. Campbell: When you said child advocate meaning 
your ministry child advocate or a private child advocate? 


Ms. Scarth: No, it was a private lawyer. 


Mr. Campbell: So in that case that legal counsel was 
available for those people moving through that part the of 
the system, and it is utilized or has been utilized at least 
on one occasion? 


Ms. Scarth: Yes. 


Mr. Campbell: After all of the reviews under section 
64 have been exhausted then the Ombudsman can move in at 
that point. I want to go back to my original question way 
back which was a supplementary, and the time line that 
starts with CAS initially, I realize you could not answer 
the question about the initial one because you don't know 
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Let's pick a point in the, say, the board of directors 
level of the CAS, let's back up to that point and say from 
that point to the end of the Ministry of Community and 
Social Services involvement, what is the time line because 
you have some cases leading up through the system. Can you 
give me a time line or an idea of the length of time that it 
has taken? 


Ms. Scarth: Mr. Campbell, I would have to get that 
information to you. I think it would depend on the nature of 
the complaint, how long it would take. 


Mr. Campbell: I realize that, but can you give us any 
idea absolutely? I know you can bring back the information, 
but it might be helpful to know if there are any extended 
time lines. 


Ms. Scarth: Unfortunately, I cannot give you a time 
line today. I can try and find out for you and get the 
material to your committee, and I will endeavor to do that. 
I can give you a similar time line. I mentioned earlier 
Section 138 which is a review on an adoption proceeding 
where the time from the beginning to the end of the request 
for the review was under two months and that was from 
beginning to end. 


Mr. Campbell: From initial complaint? 


Ms. Scarth: From initial complaint until that decision 
was implemented. 


Mr. Campbell: All right. Well let's move into some of 
the other sections. You have answered Section 138. The 
placement advisory committee is under Section 34-36. Do you 
have any idea? This one is a little more complicated than 
the advisory committees. 


Ms. Yack: There is a statutory timeframe of 30 days. 


Mr. Campbell: So there has to be resolutions. I will 
only use those three examples because I don't want to take 
up the time of the committee and beyond that, but in Section 
138 and the Section 34-36, could I hear from the Ombudsman's 
office, would they get involved after those time lines had 
expired? 


Mro Zacks? Iferte is uprcostniemdarecror, yesye1-ewoula. 
We currently have jurisdiction over employees of the 
Ministry of Community and Social Services and the directors. 
So any actions that they take can be investigated by the 
Ombudsman. 


Ms. Meslin: I think for clarification, you should 
realize that the investigation is not the investigation of 
the issue that was before the Childrens' Aid Society, the 
investigation to determine whether in fact the director or 
employee of the ministry made a reasonable decision. So we 
donvitedostnco chats 
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Mr. Zacks: It is an important point because when we 
start investigating summarizations, we do them through the 
back door because we don't have jurisdiction over the 
Childrens' Aid Society. We do have jurisdiction over 
government supervision of some those actions. What a 
governmental organization director would be looking at would 
not be the exact same issue that the Childrens' Aid Society 
would be dealing with which was actually decided in the 
field in the first instance. 


The scope of the Childrens' Aid Society worker may be 
much broader by the time the issue gets distilled and it is 
moved up the system. We are speaking generally now. The 
oversight of a government agency is whether any tribunals 
were directors, whether they are exercising broad discretion 
or statutory powers of review. They are much more narrowly 
focused, and because our jurisdiction is limited to what a 
government organization does, there is only so much room we 
have to look behind that decision. 


Depending on a kind of complaint, we can look a little 
further, but there is a line that we cannot cross, and we 
try tomextenduthatwlinera bitnebube itmisidift ficultato*doband 
sometimes we have to pull back because we are going to areas 
where we are not supposed to go. That is really what this is 
underlying. We cannot go beyond a certain line, and that is 
where the real concerns are. 


Mr. Campbell: I understand that. I think though that 
when we heard the other day that there are a number of cases 
that you felt you had or the kinds of cases you felt you had 
lead to, and that resulted in two cases perhaps from 
somewhere like 40 -- I do not have the information in front 
ofime, {but Dtbelieve: ‘Tvam ‘correct. ieamitrying! toefind out 
in my own mind what kind of cases these would be, given the 
information that Comsac has provided. So I guess I am just 
trying to decide, and I think it helps the committee to know 
what directions your investigations will take given what you 
have already told me. Your investigation still would be, in 
layman's terms, was the ministry's action appropriate? 


Mr. Zacks: In general, yes. Appropriate, reasonable, 
just. 


Mr. Campbell: You are adding a number of legal 
definitions, but I am saying the bottom line is that the 
person going through all of these processes, through the 
ministry and through your investigations, comes out and says 
yes, when the day is done, I have received redress. Is that 
the reason the Ombudsman's office is set up, to protect that 
individual person against that? 


Mr. Zacks: Yes. 
Mr. Campbell: And the questions that I gave, I am 
trying to demonstrate that there are other avenues available 


to the individual in these kinds of situations. 


Mr. Zacks: There are indeed, as there are in virtually 
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every type of government organization we investigate. There 
are avenues of appeal and there are very few organizations 
where’there arent. 9Justs tosfinish upson) thatepoint; -you 
would like to know the kinds of complaints we investigate. 
We have no control. We investigate complaints that come to 
us. We cannot predict with any kind of specificity the types 
of complaints that would come, if we would have jurisdiction 
over an organization. 


It is possible that any complaint, any type of action 
or decision or recommendation or omission to fact that a 
childrens' aid society might take might eventually wind its 
way up to the Ombudsman. So there is no way of predicting. 
We have no control. We can't make people complain to us 
because we cannot pick and choose our complaints. Whatever 
comes through the door, we examine, and if it is a 
jurisdictional complaint, we investigate it. 


Mr. Campbell: Final comments. The first one is the 
general one that every ministry would sense a duplication 
and a duplication of cost, and that is not the reason the 
Ombudsman is set up. It is not appreciative for the ministry 
representatives here, that any ministry probably could make 
the same argument of duplication of cost. That is not the 
point of the Ombudsman's office. 


The second point is that I tend to agree that since 
the Child and Family Services Act has come into play, in 
order of finding of roles and relationships between the 
minister and the CASs, and I think it is still a little 
early to judge how effective it has been, save one 
statistic, that a number of children in care have been 
declining or seem to be declining every year, if I 
understand the stats for last year, I think we have only 
1986, but I understand 1987 is lower than 1986 and so on. 
That may be one indicator that things seem to be, and the 
general child population is decreasing, and that may be one 
indication that it may be working because there are 
resolutions to the problem. Thank you, Madam Chairman. 


Mr. Carrothers: Madam Chairman, I think most of the 
questions I had have been asked and answered. I just wanted 
to get an idea in my mind since I am not that familiar with 
the childrens' aid societies and this whole structure that 
we have been speaking of today, how it works and how the 
Ombudsman might fit into it more than he does now, I get a 
sense, you operate regional offices that supervise the local 
CASs. Childrens' aid societies are created locally. Who 
appoints their boards and things? Do they get elected by 
the local membership or what happens? 


Ms. Walker: The Childrens' Aid Societies are 
separately incorporated corporations set up under the 
Corporations Act. They are charitable corporations without 
share capital. They have a board that is a combination of 
directors elected by the members and municipal 
representatives that are prescribed in the regulations 
accordingftowtheiraterritorialsjurisdzction: 


Mr. Carrothers: So the ministry does not appoint any 
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members of the board? 
Ms. Walker: No. 


Mr. Carrothers: Although you do appear in approved 
bylaws and this internal review procedure and so on, so that 
the ministry does set certain internal or at least approve 
certain internal jurisdictions, but after that, all 
decisions are made by the society and they are pretty 
autonomous. I guess I have a question for the Ombudsman's 
office. 


We have seen some kind of appeal procedure within the 
structures. Your office normally does not get involved. You 
do not get involved until every appeal has been made which 
means automatically they can go through this process up to 
the director's level. You already get involved in the 
director's level, so what extra jurisdiction would your 
officesbe looking \loreimeByefindingsthatvoutey pr thought you 
were involved already. 


Mr. Zacks: The jurisdiction that we are looking for is 
to be able to examine all the actions that have impacted on 
the child through the childrens' aid system throughout the 
entire process, saving the courts because we have clearly no 
jurisdition over that. The Ombudsman would like to be able 
to review applying a kind of independent Ombudsman reviewing 
process to all the actions and decisions that have impacted 
on children in those types of complaints that come to us. 


We are not able to do that at this point. We are able 
to investigate the decisions that are made after all the 
preliminary decisions and subsequent reviews have been 
undertaken, and they have finally worked their way to the 
director and are put into the ministry's hands. We are 
limited in the scope of our investigative abilities because 
of the fact that we have no authority over childrens' aid 
decisions. As far as we are concerned, childrens' aid or the 
actions taken by childrens' aid are the same as the actions 
taken by a municipality or independent individual. 


We have no authority to investigate their procedures, 
their actions, policies, how they interpret the bylaws, how 
they interpret the legislation, those types of things. 
Things that we currently do with government organizations 
that we have investigative jurisdiction over. That is the 
role the Ombudsman is raising for your consideration. 


Mr. Carrothers: The appeal procedure is someone who 
does not like the decision, but would still go to the 
director before it went to you. 


Mr. Zacks: Yes, it would. But we would be able to look 
at the steps taken all the way along. 


Mr. Carrothers: Are you saying that right now you do 
have jurisdiction once it gets to the director's hands? 


Mr. Zacks: Only that small part that the director has 
decided. Only over the director's decision. We cannot go 


30 


behind those actions. We may decide that some step taken by 
a childrens' aid society is unjust, perhaps contrary to law 
or what have you. We cannot make that type of conclusion. We 
cannot recommend that a childrens' aid society take steps to 
remedy it. We can only look at what the director has 
decided. 


Ms. Meslin: I think what may be confusing you is that 
you assume that the director looking at everything, then 
leaves the door open for us to look at everything. We can 
only look at whether the director used his discretion 
reasonably. Did he follow all the steps that were necessary 
to examine the issue. We cannot look at the issue. We can 
only look at his ability, what his responsibility is. Did he 
follow his responsibility, does it look like he was 
reasonable in examining the issue, and if he was, that is as 
far as we can go. We cannot go back to the original issue 
and say did the worker, did the Childrens' Aid Society do X, 
Y and Z correctly or as incorrectly as the complaint 
alleges. 


Mr. Carrothers: You are saying your investigative 
procedure is somehow incomplete? 


Mr. Zacks: Well, it is incomplete. We cannot do it. 


Mr. Carrothers: But if someone comes to the director 
and says this worker didn't do it correctly, the director 
would obviously look into that? 


Ms. Meslin: That is right, and as long as the director 
looked into it correctly, we have to say that is fine. If 
the director did not follow the right steps, we can say no, 


- director, what you did in examining the issue was not follow 


the right steps. You did not speak to so and so, but we 
cannot look at the workings of the organization, of the 
Childrens' Aid Society per se, if that is the essence of the 
complaint. 


Mr. Zacks: Put it in another context. If the complaint 
that goes to the director is a procedural complaint, you 
would not be able to look at the merits of that decision 
which resulted in a procedural complaint. We would not be 
able to go behind the actual argument that some 
jurisdictional errors were committed. I look at the merits 
of the decision. Whether the actual decision was a 
reasonable decision, whether it was a just decision and 
comment on that even though we would have facts before us 
that would suggest that further investigation is warranted 
and could lead us to a conclusion that something should be 
done at the society level to remedy a problem that we think 
may be there. We cannot say that. We do not have the 
authority to criticize that. That is why we are trying to 
expand the scope of the Ombudsman's investigative procedure 
powers. 


Mr. Carrothers: So what you are saying is those five 
or six a year that went to the director's level, that you 
cannot really do anything, even though technically you have 
jurisdiction because you were not able to look into-- 
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Mr. Zacks: We only have jurisdiction over a director's 
decision or recommendation. We cannot go behind the 
complaint put to the director and look at what led to the 
complaint. 


Madam Chairperson: Mr. Carrothers, this line of 
questioning has generated an enormous amount of people with 
supplementaries. Are you finished with that particular one? 
We found it most stimulating, and if you have finished that 
particular question, and then I can come back to you. 


Mr. Carrothers: I wanted to hear what the ministry had 
to say, but I can certainly pass the floor. 


Madam Chairperson: Do you want to hear what the 
Ministry has to say first? 


Mr. Elliot: The ministry is saying something to this 
line too because I think we are concerned here with 
duplication, all of us are, and my supplementary to Mr. 
Carrothers's question is you are afraid of the duplication, 
but the Ombudsman's office says that they cannot really do 
an investigation with the present format. My concern has to 
go back to the child that is involved in each case. Is there 
any way that if that office feels that they cannot doa 
correct investigation, that it would put the child in 
question in any kind of jeopardy that they aren't already 
under to have a second look at it by an outside agency like 
the Ombudsman's office? 


Ms. Scarth: I would think that it may just be another 
matter. I mean, we did speak to duplication, and if the 
Ombudsman started earlier, it would kind of re-go over all 
the other things. It would be a duplication of a process 
that had already gone into by the ministry. My own view is 
that the ministry's role is to always look at the best 
imberests of abchildeinethisssituation, -Thatewisethesfocus of 
our review. The Ombudsman then would be reviewing exactly 
the same subject matter that the ministry had already done, 
so that speaks to the duplication. 


I guess the only other concern that I would have is 
the length of time that it might take. In some of these 
situations, you really want to resolve as quickly and get on 
with it, particularly if it involves a placement decision 
around a young child. We would want that done 
expeditiously, and I will get information about how long our 
reviews take. The ones I have been involved in have been 
quite wquick.»-but) am not..sure sabout.the rest ,of, the 
province and I will have to do that. The Ombudsman during a 
second review may lengthen the length of time it will take 
to make its decisions. That is all. 


Mr. Elliot: That is the only jeopardy the child would 
beasnpurcmundernmathewlengtheofotime: #recouldepuideMrs’ Philip or 
Campbell at this point and do another supplementary, but it 
is really out of the question. 


Madam Chairperson: Mr. Pollock has a supplementary on 


a2 
this. 


Mr. Pollock: Mine is more or less just a little bit of 
a clarification. As far as I am concerned or know that a 
legal representative mentioned how the childrens' aid 
societies are formed, that they have their own elected body 
sort of thing and then there is municipal people. I know in 
some cases, there are special interest groups such as foster 
parents that are allowed to appoint one person to a 
childrens' aid board. I just wanted to put that on the 
record, Madam Chairman. 


Madam Chairperson: Thank you. Mr. Carrothers, back to 
you. 


Mr. Carrothers: Well, part of what I wanted to do has 
already been taken up. Perhaps I could ask the Ombudsman's 
office. There was a point raised about time delay. Did you 
have any comment on if you got involved, you might delay on 
what has to be a very quick decision? 


Ms. Meslin: I would say that depending on the 
Situation. We have situations today where someone in need 
comes to us who has a social assistance problem where they 
need interim assistance and it has to be immediate and we do 
it immediately depending on the particular issue. I do not 
see that as a particular problem. 


Mr. Carrothers: Thank you. 


Madam Chairperson: Thank you, Mr. Carrothers. Mr. 
Philip. 


Mr. Philip: I will ask you a question about something 
that I do know a great deal about, and that is I was reading 
with considerable interest the licensing part of Part 9, and 
one thing that I am somewhat of an expert on is the British 
Zoo Licensing Act, and when I read that act, which I have 
plagiarized considerably for a bill that I suggested to the 
Ministry of Natural Resources, I see some fairly specific 
regulations. 


When I read this act as to the criteria whereby a 
children's residence will either be licensed or not 
licensed, I see some fairly vague generalities, and my 
question to you is do your regulations, and I have read the 
regulations that we have been provided, but are there other 
regulations that flush out exactly what are the criteria 
whereby a residence is measured and what are the criteria 
whereby a Childrens' Aid Society would remove the 
authorization from a particular residence? 


Ms. Walker: Which regulations are you referring to? 
Do they have a number? 


Mr. Philip: I know that there are general regulations 
that apply to this act. When I read the section of the act 
that deals with the licensing or the removal of licensing of 
chiddreng=— 
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Ms. Walker: There are specific regulations in the 
general regulations under the Act that apply to Part 9 and 
also the placing of foster children, and they set out how 
the agencies are to be operated. 


Mr. Philip: And if I were to go from one childrens' 
aid society to another childrens' aid society jurisdiction, 
would those regulations be so specific as to guarantee that 
there would be the same quality control from one area to 
another? 


Ms. Walker: The regulations set the minimal standards 
to be applied across the province for those persons who 
operate childrens' residences or who provide residential 
care. Childrens' aid societies are one of a number of 
operators who can be issued licenses to operate residences 
or to provide residential care. They are worded in such a 
way that they are to be applied consistently throughout. 


Mr. Philip: And are they regulations that I, as a 
layman, could clearly understand and come to a judgement 
that this residence is meeting the regulations and is a 
healthy environment for a child or this one is not, or are 
they a series of generalities that would be open to a lot of 
subjective interpretation? 


Ms. Walker: When we drafted the regulations, we tried 
to put them in as clear and unambiguous language as 
possible, including sections that deal with the requirement 
of a plan of care for every child who is in a particular 
residence. The regulations include specifics as to what 
goes into a plan of care. We have regulations dealing with 
physical plant? There are also a number of manuals and 
directives that supplement those regulations that are used. 
The program operators and the licensees are aware of these, 
and they are used as part of the licensing process as well. 


Mr. Philip: How many licenses have been revoked, do 
you know? 


Ms. Walker: There have not been an inordinate number 
of hearings. There have been some licenses that have been 
surrendered after negotiation and so forth, there have been 
approximately I would say about a dozen hearings in the last 
number of years dealing with residences and other licenses. 


Mr. Philip: Would you investigate on the complaint of 
third parties so a medical doctor or a social worker might, 
in fact, say this residence is, in my opinion, not healthy? 


Ms. Walker: Yes, and there are any number of people 
who are in and out of residences. Childrens' aid societies 
are required to supervise the children who are in their 
care. As part of that, they are required to go into the 
residences and they have an obligation to ensure that care 
is being provided that is appropriate for those children. 
The ministry program supervisors go in, there are public 
health authorities in and out, doctors, nurses, all sorts of 
people. The children go into the public school system so 
that teachers are quite often aware of a child's particular 
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situation, and if anything is reported to us, then we do 
investigate. 


Mr. Philip: And would they be so specific as to say 
that a child must have a bath so many times a week, a child 
must have a certain level of nutrition, there must be a 
certain amount of protein and so forth? 


Ms. Walker: They do not specify the number of baths. 
They deal with the provision of clean clothing and ensuring 
that the children are clean and so forth, and the policy 
directives and guidelines expand on that. There are 
different requirements for different children particularly 
as far as nutrition goes, and we do have a general 
regulation that deals with nutrition, and the particulars of 
it are fleshed out in manuals and so forth, and we apply the 
Canada food guides and so forth. ; 


Mr. Philip: You see, the complaints that I have had, 
and that is no indication of a general pattern, but the ones 
that I have been concerned about have been medical 
complaints in terms of hygiene. If a child is developing 
rashes because he or she does not receive proper hygiene, a 
proper number of baths and that kind of thing, then I am 
concerned about that. I get the feeling in talking with 
people in childrens‘ aid and social workers that it is very 
hard to pin down and to get action on that because, quote, 
it is a subjective thing. 


‘Now unless the child has such an odour that none of 
the kids around him can stand up in school or they faint, 
and because of it the teacher says you have got to come and 
see the lice or something, then it is hard to deal with 
that, but’ at’ may’ be’ a’ very™irri tating ctnimg towaechisd=or 
indeed to ‘one or more’ of the™child”’ s parents” Yet the 
investigation does not seem to get results in those things, 
and Dr. Henderson I am sure probably has some experience as 
a medical doctor with having to deal with that kind of thing 
and he may have some comments on it. 


My other question is in the case where you take over a 
childrens' aid society by a trusteeship or whatever Frank 
Drea did, an order in council, is there an appeal mechanism 
or how does that childrens' aid society get back into the 
mainstream, if you like, of the system? What’is the appeal 
process? 


Ms. Walker: There was a time limit in the order in 
council. I believe it was for a period not exceeding a year, 
and what the ministry did both before and immediately after 
the order in council was passed was to plan to work--first 
of all, the immediate concern was that the ongoing operation 
of the society not be affected and that it be supported 
where necessary. Steps were taken to ensure that the society 
can continue to fulfill its day-to-day operating mandate. 


The second thing that happened was that as a result of 
various operational reviews that had been conducted of the 
Childrens' Aid Society, plans were developed and steps were 
set out and followed to ensure an early return of the 
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responsibility for operating that society to a board of 
directors. I think that re-enforces the relationship between 
the ministry and the society. While the ministry supervises 
societies, societies are independent corporations, and the 
concern was that that society continue to operate on an 
ongoing basis as an independent corporation as soon as 
possible. 


Mr. Philip: I guess what I am concerned about, and I 
am as concerned with hospital boards as I am with childrens' 
aid societies, is what is the recourse of a childrens' aid 
society who may feel that they are taking a political rap or 
that they have been unjustly put into a trusteeship because 
of faults that are not entirely of their making? Is there 
an appeal process whereby there can be an independent 
adjudication as to whether or not that particular childrens' 
aid society should have been taken over or not? 


Ms. Scarth: I will answer that, and I would be 
interested in the Ombudsman's response as well. I was at the 
Childrens' Aid for part of the time during the takeover, and 
again, the Ombudsman has, in my understanding, the authority 
to review anything that the ministry did while the ministry 
was in charge of that society for those months. The 
Ombudsman has the right to come in and review anything that 
the ministry did during that time. That is my understanding. 
I think the power is that broad, and in fact the Ombudsman 
has done just that in one particular case in which I was 
involved. 


Mr. Zacks: Yes, and I still have not heard what has 
happened. 


Mr. Philip: So there is protection under the present 
Ombudsman's jurisdiction for that kind of thing. 


Mr. Zacks: If the ministry were to take over a 
childrens' aid society, we would have all the investigative 
powers over that society and all its actions that we are 
asking for now in respect to childrens' aid societies that 
have not been taken over. So we could investigate all the 
decisions that we have made once all the review procedures 
had been taken. So if the ministry decides to take over a 
society, we have jurisdiction over that childrens' aid 
society because it is now a governmental organization for 
that time. 


Mr. Philip: And one last question. Are the criteria 
for a takeover spelled out to a point where you, as the 
Ombudsman, can come to an objective conclusion or is there 
Stil baa lot slett to the -—= "obviously if somebody ‘is 
stealing, then it is an objective criteria that nobody would 
question, but when you are getting into a lot of other 
things, I am not talking about a specific case, but-- 


Ms. Meslin: You are talking about before a takeover? 
Mr. Philip: At the time of takeover after a takeover, 


if there is an appeal, are there objective criteria that you 
can point to and say here are the reasons the Childrens' Aid 
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Society did not meet criteria A, criteria C, criteria F and 
therefore the actions of the ministry was correct? 


Mr. Zacks: If you are asking whether we could 
investigate a ministry's decision to take over a childrens' 
aid society, the answer is yes. 


Mr. Philip: Yes, you answered that a few minutes ago. 
My question is when you do investigate, are the criteria 
spelled out and are they of an objective nature that you can 
actually say yes? 


Mr. Zacks: I cannot answer that. I have never seen the 
actual order in council that caused a takeover. 


Ms. Walker: Perhaps I could speak to that. The 
takeover you referred to was implemented under the 
provisions of the Ministry of Community and Social Services 
Act, and there are very specific criteria that have to be 
met before an agency can be made subject to the operation of 
the ministry by order in council. 


When we enacted the Child and Family Services Act, we 
included some very specific criteria relating to children's 
services and children's programs in the legislation. There 
is now a provision in the case of childrens' aid societies 
and other agencies for a hearing before an agency is taken 
over. So there is a further step that has been introduced. 


Madam Chairperson: Mr. Elliot. 


Mr. Elliot: I would like to change the idea completely 
here, and I am looking at page 3 where in item 3 it says, 
"The system that is in place encourages resolution of issues 
at the local level." It goes on to say, "In fact only 
Section 64 complaints have resulted in reviews by a director 
appointed by the minister." 


I would like to start off by being very positive and 
saying that is quite a record with respect to just having 
six of the Section 64 complaints resulting in reviews by a 
director being appointed. I would like to really address 
this idea of the issues being resolved at the local level 
because reading between the lines there in making a 
statement like that, I think what the Comstoc is saying is 
that if the Ombudsman's office were involved, that you could 
not as readily resolve the things at a local level. 


My concern has to do with presentations that have 
already been made to us by our local childrens' aid society 
where they are in financial straits for a couple of reasons 
because of the way things are revolving, and one of them has 
to do with the hard-to-manage type of child that they have 
to look after because the word child sometimes is a 
misnomer. 


I have taught school for 28 years, and because I coach 
football and things like that, I know that some 15 year olds 
come weighing between 2 and 300 pounds, and if you have got 
a hard-to-manage child under your care and he happens to 


object to something and if he weighs 250 pounds, it takes 
pretty good people to keep him from breaking things up. 


What I suspect that all of ministry. 


The office of the Child and Family Service Advocacy 
that is referred to in this paper quite often gets involved 
in individual situations where there are hard-to-manage 
children and the society is asking for help or advice on if 
there is something that we can do to place this child where 
they would be able to handl this child better. So that 
option is available, so there are other kinds of situations 
and other kinds of procedures that are available because 
they are more related to a society raising concerns than 
they are to an individual or public citizen raising 
concerns. 


Mre Eu votsmrnank evo. 


Madam Chairperson: Thank you, Mr. Elliot. Dr. 
Henderson? 


Mr. Henderson: Thank you, Madam Chairman. I have a 
short question. This question of duplication, talking about 
duplication and redundancy, it seems to me that there is 
duplication in one sense in all of the activities of the 
Ombudsman because there is not always, but very often some 
kind of mechanism of appeal, inquiry, sometimes many 
mechanisms that have to be exhausted before the Ombudsman 
becomes involved. How would expanding the jurisdiction to 
“include CAS be any different? Perhaps there is something 
here that I am missing. 


Ms. Scarth: I am not certain. You know, I really felt 
I tried to answer the duplication. I don't think it would be 
any different than maybe the Ombudsman does in other areas. 
My sense is that if the Ombudsman were brought in at an 
earlier stage and reviewed all the things that the ministry 
had reviewed, it is a duplication and it is a point as» to 
whether it is a good or bad thing. It will cost more money. 
Ttwesenot thatewrtens aymajon concern; rvt-1s-just a comment 
more than anything. 


I am not sure from reading the Ombudsman's paper 
whether or not if the Ombudsman was in at an earlier stage, 
whether or not people would pay as much attention to those 
earlier reviews knowing that the Ombudsman would be there 
and so you may have many, many more reviews. I don't have 
any idea whether the estimates are accurate or not. People 
might not pay as much attention to trying to resolve them at 
the lower level knowing they can always go that extra route. 
I don't know. It is conjecture on my part, really. 


Mr. Henderson: I would not share that concern 
personally. I think that the opposite argument could be made 
that they would pay even more attention to the earlier 
attempts to resolve things knowing that the Ombudsman might 
later become involved. Thank you. 


Madam Chairperson: Mr. Bell. 
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Mr. Bell: Thank you, Madam Chair. These questions can 
be answered, Ms. Scarth, by anybody that you believe is best 
to assist, and I refer specifically to the four areas of 
your comments in respect of the Ombudsman's proposal for 
jurisdiction. At the risk of some duplication, I would just 
like to canvass some areas under each of them. We need not 
repeat specifically the fact that at some levels in some 
areas the Ombudsman already has jurisdiction over some 
matters that affect childrens' aid societies, albeit in an 
indirect way. 


Members of the committee in your material and in the 
dispute resolution float chart, you will see an example of 
at least four or five. We have seen in your material, and 
you have described that there are other areas, maybe not 
appropriate to call them dispute resolution mechanisms, but 
other areas of review or monitoring either at the local 
society level or at the ministry level where the Ombudsman 
probably does not have jurisdiction currently. Are we 
agreed? 


Ms. Scarth: Yes. 


Mr. Bell: And yet can you refer the committee to any 
specific reasons why the Ombudsman should not have 
jurisdiction in these areas where today he clearly does not? 


Ms. Scarth: It is a very tough question. I will try to 
answer it to the best of my ability. I think I mentioned 
specifically reviews under Section 138 which are reviews 
where a family who may be asking for adoption is turned down 
by a society for a particular placement and another family 
is selected. 


Mr. Bell: Could I stop you there. Because as the 
committee understands the process thus far, that is a matter 
that. can. go, to. the, provincial «director. 


Ms. Scarth: Yes. 


Mr. Bell: And the Ombudsman accordingly has 
jurisdiction over what the director may or may not do, and 
if there is a process underway where the Ombudsman is aware 
that there’ will be a request under 138 for the director to 
review it, the Ombudsman will stay out of it until the 
process is completed. So that probably comes within the area 
where he has already got jurisdiction and will, in practice, 
stand down until the process is completed. 


Ms. Scarth: But my understanding of your question was 
you wanted to know if you had any specific areas where the 
Ombudsman is asking for jurisdiction and does not have it. 
No, he would not have it at the level of the 138 review at 
thaticlevel , but, Ne wis. asking eo te ioc. 


Mr eB el Ieee ee te Orica 


Ms. Scarth: And I am trying to come up with a 
Situation where I think it might be counter-productive. That 
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is what you are asking me to do, isn't it? 
Mr. Bell: Yes. 


Ms. Scarth: I think in some of those situations, it 
really becomes a case management decision, and you may in 
fact have two families who are relatively equal in terms of 
their suitability for a particular child, and you have one 
child and you have two families, and inevitably one family 
will be disappointed no matter who arbitrates that kind of 
decision. So my judgement would be that it would be better 
for people who are skilled in making those decisions to 
arbitrate that kind of a decision rather than having an 
external party come in from the outside to make that kind of 
decision. Inevitably one party will be upset. It just always 
happens when those situations happen. 


Mr. Bell: How is that any different than the Ombudsman 
waiting until a director has, through the process, had an 
opportunity to review or decide not to review or not to take 
any steps? How is the Ombudsman's involvement going to 
affect the ultimate outcome any differently at the earlier 
level or at the later level? 


Ms. Scarth: I am not sure I understand. 


Mr. Bell: If I understand the process now, the 
Ombudsman has jurisdiction, depending on the circumstances 
of the complaint, to make a recommendation to the director 
which would have the effect of reversing, if you will, a 
decision taken at the local level. Are you with me? 


Ms. Scarth: Yes. 


Mr. Bell: How is it any different then, giving the 
Ombudsman the potential for jurisdiction at the local level 
directly or earlier than it is now? I am not saying it is 
not. I am just interested in finding out for the committee 
if there are any specific reasons other than the ones you 
have indicated, why the Ombudsman's involvement would 
adversely impact the process? 


Ms. Scarth: I have some difficulty in answering that. 
My sense is that it is a case management decision, and 
normally one would hope that the case management decision 
made by an agency is correct and the mitixctry woulda go in’ to 
look at whether or not it was correct in terms of process, 
whether or not there was due process and all that kind of 
thing. I would think that the ministry director reviewing 
that would be an experienced person in the area of Shiad 
welfare placement and would have more specific expertise to 
make a judgement in that area. My sense is that that is what 
has happened in this particular review. 


Mr. Bell: Okay. Are there any other areas or any other 
ways -- I do not mean to put words in your mouth —-— where 
you or the ministry believed that the presence of the 
Ombudsman in an expanded jurisdiction role would adversely 
impact the process or the system? 
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Ms. Scarth: I don't think so. I think I mentioned 
earlier the possible prolongation, and that was answered by 
the Ombudsman. 


Mr. Bell: Your comment number two about the advocacy 
for children role and the availability of such a system, 
when you read the transcript of yesterday, you will, I am 
sure, be pleased to read that the Ombudsman shares that 
view. In fact, if I understand it, it has a fairly 
significant working relationship between that office and his 
office in terms of the varying jurisdictions. We know that 
the Ombudsman already has jurisdiction over the Office of 
the Child Advocate. 


Again, is there any specific way you can foresee the 
presence of the Ombudsman in this area adversely impacting 
upon the process or the system? 


Ms. Scarth: One of my colleagues has just noted that 
in terms of the timeliness, what does one do with a child in 
the meantime if there is a dispute over a child, and that is 
in addition to the timeliness comment. 


Mr. Bell: Yes. On the issue of timeliness, you and 
societies in general are very aware of the responsibilities, 
vis-a-vis the children under your jurisdiction. I take it 
though that in a practical way, if a society--this is 
speculations, and if you don't want to get into the area, 
then don't get into it -- but if a society were to have an 
emergent situation involving a child and there was a spectre 
of an Ombudsman investigation in respect of something that 
had just been done, I think the society is going to do what 
it has to do, vis-a-vis that child, and worry about the 
Ombudsman later, wouldn't you think? 


Ms. Scarth: I will comment. The society would 
inevitably, in my view, do what was in the best interests of 
the child at that time. 


Mr. Bell: And worry about who was investigating that 
later. Point number 3, that the issue of expertise, do you 
or your colleagues have any specific knowledge of the 
current Ombudsman's investigative staff and their expertise 
or ability to effectively and appropriately investigate the 
Childrens' Aid Society complaints? 


Ms. Scarth: I mostly know what the Ombudsman wrote in 
his report was that they would require some special 
expertise and training. 


Mr. Bell: To the extent that you or any of your 
colleagues here today have had experience in Ombudsman 
investigations, has there been any concern or view that 
there is an expertise or lack of expertise? 


Ms. Scarth: I have only had experience with one. 


Mr. Bell: Did you have any experience or concern of a 
lack of expertise in that area? 


Ms. Scarth: I would not know because we just simply 
handed over our files. 


Mr. Bell: Thank you. And item number 4. It is clear 
now the Ombudsman is not and cannot seek jurisdiction with 
respect to anybody that is dissatisfied with a court 
decision. It is not something that this committee will or 
the ministry need concern itself with. 


Now, we may have already talked about this completely, 
the local level issue. Is there anything else that you can 
think of the nature of a concern or comment as to possible 
adverse impact as a result of the Ombudsman having 
jurisdiction with matters of local level decision-making? 


Ms. Scarth: I think, Mr. Bell, it would probably have 
a greater impact on the Childrens' Aid Society system than 
on the ministry per se. I mean, we are already subject to 
the Ombudsman. My sense is that that would be a more 
appropriate question for the Childrens’ Aid Society. 


Mr. Bell: Thank you, Madam Chair. 


Madam Chairperson: Mr. Carrothers, did you have 
another question, a supplementary that you had of concern 
some time ago? 


Mr. Carrothers: No. 


Madam Chairperson: Is there any further questions from 
any of the committee at this time? Seeing none, thank you 
very much for coming. Did you have any closing remarks? 


Ms. Scarth: No, I would like to thank you for having 
us here to speak to this, and I recognize no system is a 
perfect system and some of the points made here will be 
taken back to the ministry. I also will endeavor to obtain 
the information that was requested in terms of the 
timeframes and whether or not there is a specific follow-up 
procedure in the area office. 


Thank you very much. 


Madam Chairperson: If you could make sure that the 
clerk gets that, he will make sure that we get that 
distributed. 


Thank you very much again for coming today, and 
tomorrow, we will be meeting at 10:00 a.m. in this room 
again, and we will have the Ministry of Health before us to 
discuss the expanded jurisdiction question. Do I have a 
motion? Motion for adjournment from Mr. Pollock. We will 
adjourn until tomorrow at 10:00. 


The committee adjourned at 4:20 p.m. 
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‘LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday, August 17, 1988 


The committee met at 10:08 a.m. in room 151. 


EXPANSION OF OMBUDSMAN'S JURISDICTION 
(continued ) 


Madam Chairman: Good morning. I would like to call this meeting to 
order. This is the standing committee on the Ombudsman. We are dealing with 
the issue of expanded jurisdiction for the Ombudsman. This morning we are 
dealing with the area of public hospitals. 


We have before us today from the Ministry of Health Mr. David Corder, 
acting assistant deputy minister, institutional health. With him is Mr. 
Gilbert Sharpe, who is the director of legal services, ministry of health. 
Here, helping us from the Ombudsman's office, is Eleanor Meslin, executive 
director of the Office of the Ombudsman and Michael Zacks, legal counsel. 


Are there any opening questions or remarks from the committee before we 
commence? None? 


Mr. Corder has indicated that he really does not have a formal opening 
statement. I just wanted to see if there were any remarks you wanted to make 
before we pose some questions on this area. 


Mr. Corder: I think I would ask Gilbert Sharpe to explain the legal 
structure of how the hospitals are set up in Ontario and indicate how they are 
independent from government. 


I would also like to spend some time later on in the question period to 
discuss some of the initiatives that are under way right now in the area of 
advocacy and patients' rights advisors and all those kinds of initiatives that 
do affect the general hospitals. So I would ask Gilbert to explain the legal 
structure first. 


Mr. Sharpe: Perhaps what I could do is just give a bit of an 
overview of some of the legislation that applies. The Public Hospitals Act is 
the main structure, of course, for hospitals. It provides for the 
astablishment of boards that govern the management operation and use of the 
hospitals. 


The board structure is set up in such a fashion that hospitals are at 
arm's length from the government. I should distinguish because having read 
both the most recent annual report of the office of the Ombudsman and this 
particular matter that is before you, I see that there is a great focus on 
psychiatric patients. 


It may be helpful if I distinguish between the kinds of facilities that 
psychiatric patients can enter. There are mental hospitals under the Mental 
Hospitals Act. There are 10 of those in the province. The Queen Street Mental 
Health Centre is an example here in Toronto. 


They are owned and operated by the crown. They are direct operations. 
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The employees of those hospitals are public servants. That is to be 
distinguished from public hospital psychiatric units, which are, as I 
indicated, part of the public hospital structure operating under the Public 
Hospitals Act through boards independent of government. There some of the 
staff would be direct employees of the board. 


The physicians, by and large, would be independent. They would be on the 
medical staff, but they would be operating independently of the hospital 
structure. Most, if not all—David, you can correct me if I am wrong—of the 
physicians and psychiatrists working in the mental hospitals are public 
servants, either employees, contract employees or full-time civil servants and 
s0 on. There are a few special kinds of hospitals like the Clarke Institute of 
Psychiatry operating under the Ontario Mental Health Foundation Act. It is 
also listed under the Public Hospitals Act. There are the Royal Ottawa 
Hospital and the Homewood Sanitarium. 


There are several specialized facilities that have their own corporate 
structures, but they also have special designations in the regulations under 
the Public Hopsitals Act. Over all of these facilities is the Mental Health 
Act dealing, as it does, with the rights of individuals, the power of the 
state to impose confinement under certain defined criteria, and the power, in 
some cases, to impose certain kinds of treatments. 


It establishes both rights and responsibilities. The operative section 
for the purpose, perhaps, of committee discussion this morning, would be 
section 30a of the Mental Health Act. That is the section that deals with 
various rights and notice provisions that must be given both to the patient 
and to the area director of legal aid whenever certain rights are purported ty 
be removed from patients. 


For example, subsection 30a(la) speaks of a doctor completing a 
certificate of involuntary admission and giving notice to the patient who is 
the subject of the certificate and the area director of legal aid. So if a 
patient is committed beyond that initial confinement period so that an 
involuntary form is filled out, there has to be a notification of rights to 
both the patient and to someone external-—the area director of legal aid. 


Similarly, subclause 30a(la) speaks of a doctor determining that a 
patient is not mentally competent to make decisions about his or her person in 
relation to treatment or estate matters, release of information and so on. 
Again, the same kinds of notice provisions must be applied. There are several 
other examples of this. I will not go into detail unless you would like to 
hear more about this. ; 


The point of this is that there is currently a mechanism for all 
psychiatric patients in the province, no matter where they are found, whether 
they are mental or public hospitals and so on, for notification of someone 
external to the hospital. 


There is no scheme laid down in the Mental Health Act as to what then 
happens, although the ministry, in the person of David Corder, in his role as 
assistant deputy minister, mental health for several years, was instrumental 
in establishing a mechanism whereby rights advisers, in the case of public 
hospitals, would by and large be lawyers who are on a register with legal aid 
as specializing in mental health law and would visit the patient whenever they 
got a notice, and then they would explain to a patient what his rights are. If 
the patient wanted to assert his legal rights, then the usual process of 
qualifying for legal aid certificates would be triggered. 
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In the 10 government mental hospitals, this rights advice usually is 
given by the patient advocate program. As David said, if you would like to 
hear more about that we could get into that later on, although I realize the 
focus is more on the public hospitals than what goes on in our own mental 
hospitals. . 


I raise the Mental Health Act structure as assuming all psychiatric 
institutions, including public hospitals, only to point out that there is an 
existing mechanism for external, independent, objective notification when 
rights are removed or presumed to be removed, so that there would be someone 
who could come and speak to the patient independent of hospital staff. This is 
separate from programs in some of the hospitals where they do have patient 
representatives. 


Perhaps as we get on in the morning's discussion, there would be an 
opportunity to discuss some of the initiatives and studies that have been 
commissioned by the government on the whole question of how patients should be 
represented, actually how disadvantaged individuals and handicapped 
individuals should best be represented, but that is a very brief overview of 
the legal structure. 


Mr. Chairman: Mr. Corder, any further comments at this time? 
Mr. Corder: Not at this time. 


Mr. Tatham: I was just wondering, just very briefly on this matter 
of mental health, would an Ombudsman have to have on staff qualified doctors 
to be able to interpret the rights of patients? Is that necessary? 


Mr. Sharpe: I think that should probably be best answered by the 
Ombudsman staff, but I know that their office is very active in investigating 
complaints from psychiatric patients in the 10 government mental hospitals. I 
do not know what medical backup or resources they have available to them. 


Mrs. Meslin: As Mr. Sharpe said, we have, we think, successfully 
carried on investigations where we have jurisdiction, and that is in the 
psychiatric hospitals themselves, and have had no difficulty at all in 
handling those issues. I do not foresee any additional difficulty in that 
particular area if we were to expand to hospitals. Certainly, as we said 
yesterday, if we need any additional expertise, we are prepared to bring it in 
or hire it. We do have on staff a number of former nurses and psychiatric 
nurses. Our staff is a cross-section of highly capable people. 


Mr. Tatham: How many psychiatric patients are in public hospitals 
and how many are in the government hospitals? 


Mr. Zacks: I was going to go through this tomorrow, but I can give 
you an example. In 1986-87, there were a little fewer than 11,000 admissions 
to provincial psychiatric hospitals and to the psychiatric units in public 
hospitals a little more than 36,200 admissions. The ratio is about one to four. 


Mr. Tatham: May I ask whether it is for the same length of duration, 
the same time period? 


Mr. Zacks: No. Durations are much longer in provincial psychiatric 
facilities. They are about 130 days versus 30 days for the public psychiatric 
units, approximately. 
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Mr. Tatham: So there would actually be fewer people to deal with, in 
a sense, as far as— 


Mr. Zacks: Fewer people would be there longer. 


Mr. Tatham: The number of days times the number of patients in the = 
provincial setup is longer than the other way around? 
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Mr. Zacks: Yes. 
Mr. Tatham: I see. OK, thank you. 


Madam Chairman: I know the committee is at a disadvantage because 
the Ombudsman's office will not be giving us a briefing until tomorrow on this 
particular area and where they see their jurisdiction going. But the Ministry 
of Health is here only for this morning, so perhaps we can try to confine it 
there. But if in desperation you need to ask the Ombudsman these questions—- 


Mr. Zacks: If you like, we could generally go over where we sce our 
jurisdiction going. I do not think it would take very long. 


Madam Chairman: How long is "not very long"? 
Mr. Tatham: That might be helpful. 


Mr. Zacks: I will not go into the statistics, but I will just 
indicate generally. 


Madam Chairman: How long is “not very long"? The only concern I have 
is that— 


Mr. Zacks: We can do it in a few minutes. 


Madam Chairman: If you could do that, I think it might be of 
assistance to the members of the committee; but keep in mind that for every 
minute you are using, we are not hearing from the ministry, who are with us 
this morning. 


Mr. Zacks: Feel free to interrupt me whenever you like and ask me to 
stop. 


Basically, we currently investigate complaints from the 10 provincial 
psychiatric facilities throughout the province, and those facilities deal with 
psychiatric patients. We investigate complaints now involving not the medical 
decisions that are made by psychiatrists but the administrative decisions, 
procedures in handling those patients. Decisions taken over the control of 
violent outbursts and the use of excessive force are examples. 


In the public hospitals the Ombudsman makes initially a comparison 
between the psychiatric units of public hospitals and sees essentially a very 
similar class of individuals being cared for in public hospital psychiatric 
units as we currently investigate in the provincial area. We would be doing 
exactly the same kind of investigations in the public hospitals where the 
psychiatric units are. 


In the rest of the hospital we would again not be dealing with medical 
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decisions, professional decisions by health care givers, such as doctors and 
nurses. Those types of professional and medical decisions are dealt with by 
the colleges that regulate those professions, and there are existing appeals 
to the Health Disciplines Board for that. 


Where we anticipate the complaints coming from would be primarily 
patient complaints about the type of care, the administrative care given to 
them, the type of facilities they have, the accommodations, somewhat analogous 
to the multitude of complaints we currently get from inmates in correctional 
facilities but of a very different nature. 


We would also perhaps get complaints from professionals, such as doctors 
and perhaps nurses, about the hospital. That is not uncommon. We get that now 
from professionals in psychiatric facilities that we do investigate. We would 
also anticipate getting a relatively small number of complaints from other 
employees about employment-related complaints, and I say "small" because iny 
understanding is that a large percentage of the employees in public hospitals 
are organized or unionized, and they would normally be using the existing 
grievance mechanism. If they do not, we would obviously refer them to that, as 
we currently do with employment-related complaints that we currently get from 
the government. 


In a nutshell, that is essentially where we see our jurisdiction being. 
There are very few appeal procedures available in public hospitals that would 
be analogous to what you heard yesterday about the multitude of appeal 
mechanisms and review procedures with children's aid societies. They do not 
really exist. There is no complaint mechanism for patients, except that some 
hospitals may have an administrative ombudsman person who would be reporting 
to an administrator to the hospital board, and they would be dealt with 
internally to some extent. But there is no impartial, independent review 
process. 


Mrs. Meslin: I would also like to add that our experience in 
psychiatric hospitals with patient advocates-—and I think Mr. Corder. referred 
to patient advocates—has been an excellent one where we work with them. They 
are the front-line people who handle the day-to-day problems and very often 
refer the more complex ones to us, and vice versa. If we get requests firom 
patients or complaints from patients that we think would be better done by the 
patient advocate, we refer them to the patient advocates. It seems to work as 
a very good ongoing unit to assist complainants in the psychiatric hospitals, 
in our experience. 


Mr. Bell: Can I just complete the shopping list we started a couple 
of days ago on what areas of the practice of health discipline you are not 
seeking and will not have jurisdiction over. We talked last time about how you 
will not have jurisdiction over matters relating to the practice of medicine, 
nursing and dentistry, to the extent that it is practised in hospitals. 


Mrs. Meslin: And to the extent that the procedure does not end up at 
the Health Disciplines Board. 


Mr. Bell: It is a given that you are not directly investigating the 


practice, that you are investigating what the Health Disciplines Board did or 
dia not; 


Mrs. Meslin: Yes. 


Mr. Bell: Hospitals also have pharmacists and they are usually on 
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staff, as opposed to many physicians. I take it you are not seeking 
jurisdiction over the practice of pharmacy. 


Mr. Zacks: No, they would all go to the Health Disciplines Board. 


Mr. Bell: Or to the extent there is any other health discipline ue! 
practice? 


Mrs. Meslin: Professional. 


Mr. Bell: Like chiropodist, optometrist, or anything else we cannot 
think of. 


Mr. Zacks: That is correct. They would all go to their own 
regulatory body. 


Mr. Bell: Again, it does not make a difference just because that 
individual happens to be employed on the staff of the hospital as opposed to 
private practice. 


Mr. Zacks: No difference. 


Mrs. Meslin: That is right, as long as the issue we are talking 
about is a medical one. 


Mr. Bell: If a doctor in a bad mood came out of the operating room 
and kicked a patient who was not his, that is probably not medicine, but I 
sure think the College of Physicians and Surgeons of Ontario would be 
involved. Where do you put that one? 


Mr. Zacks: The areas of professional misconduct would go to the 
colleges. 


Mr. Philip: We would have the Criminal Injuries Compensation Board 
before us and everybody in the world then would know who the client was. 


Mr. Bell: That is right. So in addition to what is defined as the 
practice of health discipline under the governing legislation, there would 
also be matters of professional misconduct as within the jurisdiction of the 
particular self—governing body. 


Mr, Zacks: That is right. 


Mr. Philip: Maybe you can help me with my reasoning. If I am wrong 
from your point of view, please comment on it. It seems to me that the role of 
the Ombudsman is the human rights equivalent of the Provincial Auditor's role, 
who upholds taxpayers' rights in government. If you look at the literature in 
the field of the Ombudsman and Public Accounts at the moment, you see a great 
concern over transfer payments. Indeed, our Provincial Auditor has taken on 
himself, with the encouragement of the committee, the examination of certain 
transfer payments. In particular, he has started to do auditing of 


universities. 


More recently, the standing committee on public accounts completed a 
fairly extensive report, which you will be aware of, on mental health 
services. If you look at that report, the Provincial Auditor actually dealt 
with value for money, which also deals with quality, because you are talking 
about how much you are paying and whether you are getting the quality, and 
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dealt with such things as even private care, if you think of the homes for 
special care and boarding houses as being private care. 


Admitting, from your original statement that these public hospitals are 
independent and have independent boards-——and I sit on one of those boards at 
one of those hospitals by virtue of my office, not because a whole bunch i? ee 
people decided to elect me to the board but because the MPP in that area 
always sits on the board—can you give me a rationale why the auditor should 
be able to take care of the taxpayers' interests where transfer payments are 
made, yet when it comes to the human rights side the Ombudsman, who is his 
equivalent on human rights, should not have that same kind of right in those 
institutions where there are transfer payments, and in the case of hospitals, 
very large transfer payments? 
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Mr. Corder: In the area of rights, I do not think that is the only 

role the Ombudsman plays. However, in the area of rights in hospitals, there 
are several mechanisms that exist—-Mr. Sharpe explained one of them—--that we 
feel are objective in the area of psychiatric care at least. There has been no 
such mechanism dealing with the money per se and that is why I think the role 
of the Provincial Auditor is quite appropriate. I do not necessarily see the 
parallel you are trying to draw between the two—-exclusively the role of the 
Ombudsman, as it relates to rights. 


I am sure you are aware of the three government initiatives: Father 
Sean O'Sullivan's report dealing with advocacy rights in all institutions in 
Ontario, the Fram report dealing with guardianship, and the Manson raport 
dealing with the evaluation of the psychiatric patient advocate program. The 
government is trying to deal with those three reports at this time. That 1s 
why I do not see the Ombudsman's jurisdiction as the only jurisdiction dealing 
with rights in the institutions you have identified. 


Mr. Philip: The argument about advocates really does not impress me, 
because 1 think there are all kinds of advocates out there for various 
reasons. In any given year, I have over 4,000 cases in my riding office and 
parliamentary office, so I am an advocate on behalf of 4,000 people. Unless 
the evidence is overwhelming that the constituent is lying to me or just has 
no case, then I invariably try to take his position, assuming there are enough 
people on the other side to take the other position. There are legal aid 
clinics and all kinds of things. 


I think the essential thing, when you get into rights, is whether or not 
there is an objective, scientific, information collection system on which 
anybody can make a decision as to whether or not somebody's rights have been 
removed or hurt. 


I am on the board of a hospital that has proved over the years to be 
fairly open in information compared to most hospitals, both this administrator 
and the previous administration; I am not talking about provincial 
governments, I am talking about the administration of the hospital because the 
administrator did change some time ago. 


I get complaints and I really have no way of investigating them. I do 
not have the ability to go in there, examine files and find out. Usually, the 
complainant is an elderly person who says the spouse is not being treated 
appropriately, or an elderly person who somehow feels he has been ignored or 
has received bad ambulance service or was put in a dangerous situation for 
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some reason or other. 


I approach the administrator of the hospital and write down the details 
or I may take a sworn statement from the spouse or from the complainant 
himself. I get back a detailed reply. I have yet to receive a reply that said, 
"Yas, the hospital really goofed." Maybe we have a good hospital. Maybe for 12 
or 13 I have had over a period of 13 years, the complainant was wrong, but I 
find it hard to believe that somewhere along the line somebody has not goofed 
somehow. 


My problem then is that if I, as a member of the board of governors and 
as an MPP, do not feel satisfied I can show the claimant that an independent 
investigation has been done—not that the claimant is right and the hospital 
is wrong, but at least that there has been a fair, independent investigation, 
one that does not have a vested interest in protecting the hospital—-then I 
feel a little uneasy and I say, "What mechanism can I find out there?" 


Sometimes I can say to the claimant: "I have this information. Did you 
know about it?" He says: "No. My goodness, if I had known that; I guess the 
hospital was right in making that decision." But there are others that are 
judgement calls. 


I guess the problem I have is that I go away with the uneasy feeling 
that the constituent.is not happy and he would have been more happy if there 
had been an independent investigator, even if that investigator found against 
him. I am not happy because I am put between a rock and a hard place. I am on 
the board of governors. I want to make the hospital look good and I am happy 
an investigation did not show that somebody really mucked up terribly. But I 
am also there trying to promote the rights of my constituent. 


I guess I would feel more comfortable if there were an independent 
investigator and I think it would protect the hospitals, when they are right, 
from hearsay that goes out into the community saying: "Boy, did they do a snow 
job on my MPP. They gave him this, this and this." 


I also get complaints from staff who are not union, and they may be 
administrators, and I have to accept with my limited time that the 
administration gives me its version of what happened. I get complaints from 
people who are associated with the hospital, ambulance service people and 
things like that, and I really do not have the investigative tools or the 
ability to get in there and get that information. 


I have not heard from you a definitive statement that, as a ministry, 
you are opposed to our extending the jurisdiction. What you have simply said 
is that, at least in the case of mental health patients at Etobicoke General 
or Toronto General, there are some mechanisms open to them. Do I take it that 
you are not, as a ministry, opposed to our granting extended jurisdiction and 
that you perhaps see some objective validity if there is an independent 
investigator, be it the Ombudsman or some other process? 


Mr. Corder: I think I should clarify the Ministry of Health's 
position at this time. The Ministry of Health believes it is premature to make 
a decision on the expansion of the Ombudsman's role to this area, in light of 
these other initiatives that are under way; namely, the three reports I heave 
mentioned, and also, Dr. Barkin and Dr. Hill have agreed to set up some 
committee or some mechanism where they can discuss some of the complexities of 
health issues. I understand from Dr. Barkin that he wishes to discuss this 
jurisdictional issue with Dr. Hill some time in September, so the Ministry of 
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Health's position at this time is that a decision on this issue to expand the 
jurisdictional role is premature. We are not taking a position yea or nay at 
this point in time. 


Mr. Philip: Boards of hospitals are elected from the community, with 
the exception of people like myself who get an automatic appointment as long ~- 
as they keep on getting elected to the Legislature, and usually I find the 
board of our own hospital to be pretty effective. Most of them are fairly 
competent businessmen. They know how to look at the ledger and they have been 
able to run a medical building fairly efficiently and things like that, and 
they devote a lot of time to it. 


In other provinces, though, there has been a trend whereby certain 
interest groups—I am not passing judgement on whether they are right or 
wrong—have been able to load meetings and take over boards of hospitals. Then 
there becomes a dispute between those who think they should be on the board 
and those who got elected to the board and so forth. 


I recognize that if a board were taken over ora hospital were put in 
trusteeship by the government, then the Ombudsman could in -fact conduct an 
investigation. If by any chance in this province we start to have a heated 
dispute as to who the real board is, that kind of thing, am I right in saying 
the Ombudsman would not have power to investigate unless the government 
decided it was going to take one side or the other and then the side that was 
wrong—it seems to me that what is happening in British Columbia at the moment 
is not going to stay in British Columbia; it is going to spread. It may not 
spread to my hospital, but it may spread to some of the downtown hospitals or 
some of the more rural hospitals in certain parts of this province. 


Mr. Corder: You are not suggesting BC is going to spread, are you? 


Mr. Philip: It seems to me that what happens in the west tends to 
flow eventually east, the good and the bad. People in a democracy can do what 
they feel they have a right to do, and I am not questioning that, but there 
have been some major disputes the government has had to jump in on and did not 
know what to do with. Indeed, the cabinet was quite split in BC ona number of 
those. 


I am just saying, in the light of that kind of thing, that it might be 
useful to have somebody who is not political, who would be able to resolve 
matters like that in a nonpartisan way. Do you have any comment on that? I am 
not encouraging the BC people to come out here to load meetings and things. 
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Mr, Tatham: "Go west, young man," somebody said years ago. 


Mr. Philip: If you go too far west now you can be quite unemployed. 
What is it? BC has nine per cent unemployment at the moment? 


Madam Chairman: Do you have a reply to that, Mr. Corder? 
Mr. Corder: I do not have a reply, but perhaps an observation. Some 

of the problems that the public sector, including hospitals, face in BC ure 

really quite unique to the BC system, but when you talk about loading boards 

or specific issues like that, it has already happened in Ontario. 


There have been issues in which there has been the annual meeting and 
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people have turned out and bought memberships, stacked the meeting and elected 
their own board, which is a duly constituted board. I do not see that given 
the legislative structure under which they operate, that could be challenged. 
But I do not think the BC philosophy is going to creep that quickly into 
Ontario. That would be my personal observation. 


Mr. Sharpe: Following up on the most recent point Mr. Philip has 
made, if I could, as a point of clarification, actually it also follows along 
a question Mr. Bell asked the Ombudsman's staff as to how extensively they 
were seeking jurisdiction in public hospitals. I wonder whether, if 
jurisdiction were extended and a patient were to complain, for example, that 
the care he or she had been given in, say, the cardiac unit of the hospital 
was less than he or she might have received in the internal medicine unit, the 
Ombudsman could then go into the allocation of resources by the board in 
administration, how those decisions were made, comment on their propriety. and 
delve into issues of that sort. Would that type of investigation be open to 
the Ombudsman's jurisdiction? 


Madam Chairman: We have not had the benefit of the Office of the 
Ombudsman presenting before us where it saw its role. It is the committee's 
decision'where expansion, if indeed it does go, goes in the process. Would you 
be able to answer that? 


Mr. Zacks: The answer is yes. 
Madam Chairman: Your answer is yes to that one? 
Mr. Zacks: The answer is yes. 


Mr. Philip: May I ask a follow-up question? If a group of employees, 
even if they were unionized, felt that certain decisions were being made in 
the hospital and that these decisions were detrimental to them as well as to 
the patients, but they were not covered directly under the collective 
bargaining agreement, do you see that the extended jurisdiction you have or 
that you are asking for would allow you to investigate that kind of problem? 


Mrs. Meslin: I would think so. It would depend, of course, on the 
issue and on whether the individuals were personally affected. You are talking 
about a very fine line once you start talking about individuals with 
bargaining rights. 


If you make a distinction between bargaining rights which have to do 
with the individual's employment and day-to-day administration, something that 
appears to be or is alleged to be incorrect in the administration, I would say 
on that side, yes. 


Mr. Philip: Would you agree that there are a number of hospitals 
which are not unionized or indeed that in every hospital there are large 
groups of people, administration and so forth, who are not unionized and that 
those people presently, if they had a grievance, would have to resolve that in 
the courts, whereas under the jurisdiction you are asking for, they could at 
least have an investigation by the Ombudsman? 


Mrs. Meslin: Yes, that is right. 
Mr. Philip: I wonder if the Ministry of Health can tell us this: We 


recognize there is the whole labour relations and arbitration system for 
unionized workers. I do not know how many hospitals are unionized. For 
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example, would a majority of cleaning staff be unionized in the hospitals in 
this province or are there hospitals that do not have unionized cleaning staff? 


Mr. Corder: I could get you the actual numbers of the unionized 
hospitals, but I think the nonunionized staffs are very, very small, under 10 
hospitals. on 


Mr. Philip: So there are somewhere up to 10 or under 10 hospitals 
that are not unionized in terms of cleaning staff, that kind of support 
staff—kitchen workers. 


Mr. Corder: I do know that there are some, under 10 hospitals that 
have not got total unionization. 


Mr. Philip: There would be no hospital, would there, where the 
nurses would not be unionized? 


Mr. Corder: I do not believe so. 


Mr. Philip: There would be no hospital where the Ontario Nurses‘ 
Association or its equivalent would not be unionized. There would be some 
nursing homes and extended care facilities, but not hospitals. 


Mr. Corder: I am talking just about hospitals. 
Mr. Philip: The administrators certainly would not be unionized. 
Mr. Corder: No. 


Mr. Philip: So in up to 10 hospitals, nobody is unionized other than 
the nurses and nursing assistants, and in other hospitals, a percentage of the 
population of the workers is not unionized and therefore would not have the 
arbitration system in the case of work overload or other things that they may 
find difficult to resolve with management. ; 


Mr. Corder: I would like to be able to provide you with accurate 
statistics on this unionization issue, rather than just speak off the top of 
my head. I will send you the actual accurate numbers. 


Mr. Philip: I guess what I am leading up to is my last question. My 
problem is that I see some groups of people who are employees of hospitals 
that have certain processes that they can use, other than the courts, and 
others that do not. I see, in the case of mental health patients, patients in 
certain facilities, namely, the 10 Ontario crown hospitals, who have access to 
the Ombudsman and those who have very limited access in the other hospitals. 


I guess it seems to me that you have created two types of people, both 
in terms of employees and patients. I wonder if that is something we, as a 
committee, really think is appropriate. In other words, if we are going to 
have a system of rights, then the rights should be for everyone and we should 
not fragment them for some and not for others. 


Mr. Corder: In the area of the psychiatric patient, I think one has 
are two types of psychiatry in practice. In the psychiatric hospitals, they 
tend to be chronic, very severe and of long-stay duration. In the general 

hospitals, they tend to be more acute and of short duration and not of Lire 
same difficulty. There are really two different kinds of populations, even 
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though people do not like to admit that. They actually do break out 
differently. Otherwise, you could not take care of 35,000 people in the number 
of beds that are in general hospitals. The length of stay is much shorter 
because the acuity of the illness is different. 


As far as the rights are concerned, the rights advisers are in both ti 
general hospitals and in provincial psychiatric hospitals. There is an 
advocacy program in the provincial psychiatric hospital system. I think that 
since the advent of that program, you will see a drastic decline in the number 
of complaints that have been referred to the Ombudsman. Indeed, for the last 
year I looked at, I believe there were only 122. 


I do think these advocacy initiatives have some impact and I realize 
there may be problems, including a semantic problem with the word "advocacy," 
but the psychiatric patient advocate, let me tell you, is a very potent 
patient rights force. They have changed that system in a way that has been 
very significant. 


Mr. Philip: From the point of view of the hospital then, if you have 
somebody shooting a gun on behalf of the patient, maybe an- independent 
investigation would actually protect the hospital as much as the patient. 


Mr. Corder: That is certainly an argument. 

Mr. Philip: That is an argument I would make. 

The one last point — 

Mr. Tatham: Second last one. 

Mr. Philip: All right. I will come back later then. 
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Mr. McLean: My first question is to the Ombudsman's staff. The 
number of complaints you have: would you classify a letter or a phone call 
from a psychiatric facility as a complaint? 


Mrs. Meslin: We have the breakdown, as you know, when we talk about 
jurisdictional complaints as opposed to nonjurisdictional. A nonjurisdictional 
complaint can be a phone call, something not in writing that can be dealt with 
_on the phone. A jurisdictional complaint involves one that has an 
investigation attached to it. 


Mr. McLean: I am curious because I have two facilities in my riding. 
We have the Penetanguishene Mental Health Centre and Oak Ridge. I get several 
letters from the residents there and I have taken it upon myself to 
investigate some of those complaints. I went there and I met with a 
psychiatrist, an administrator and a shop steward, and I have toured the 
facility with some of the residents. It is interesting to note some of the 
complaints you get. One person writes 50 letters a week to people, every week, 
then he gets his friends to write letters. 


After the tour of the facility, I found that the complaints they had 
were not warranted, through my investigations with all the people involved, 
the shop steward and the staff. When you indicate in your report that you 
would need seven new investigators, what they are going to do certainly 
concerns me. Are they going to investigate those types of complaints I have 
got? 
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I had a letter two weeks ago from a guy who admitted he had killed 
somebody, but he thought his rights were now being jeopardized because his 
family was suffering because he was in prison. I do not know whether you 
classify that as a complaint. I do not think it needs a lot of investigation, 
in my estimation. . 

I have also found that the advocates at these facilities are really 
patient advocates. They are surely not administrative advocates, from what I 
have seen take place. Over the last four or five years, in my estimation, they 
have really picked on patients' rights and helped the residents immensely. 
When I read the Ombudsman's recommendations of what he is looking at, I have a 
concern, really, of where he is going to pick up on the complaint and how he 
is going to investigate. 


I want to ask the ministry people this. I was about five minutes late 
today, so I may have missed it. Are you not now in a process of reviewing 
several of your legislative procedures in the ministry? When do you expect 
those to be completed? 


Mr. Corder: Certainly, regulation 865 under the Public Hospitals Act 
has been under active negotiation with the professional associations and the 
Ministry of Health. Indeed, we have just come to the conclusion of one phase 
of those discussions, so I anticipate there will be some revisions to that. 


The other thing, of course, deals with some of the areas the Ontario 
Hospital Association has raised, namely, the role of the board of trustees, a 
more accurate definition of its responsibilities and some of the educational 
programs it should undertake. The involvement of nursing in the overall 
administrative decision-making processes that relate to money in the hospital 
setting, and things like that which are of major operational importance to the 
hospital, are under discussion with the OHA at this time. I anticipate there 
will be some changes to the regulations. 


Mr. McLean: How soon? 
Mr. Corder: I would expect within a couple of months. 
Mr. McLean: That is all at this time. Thank you. 


Mr. Tatham: Going back to what Mr. Sharpe commented about, if the 
Ombudsman were looking after a complaint of a patient who suggested you get 
better service in one area of the hospital than in another, does this take 
away the right of the board to decide what facilities should have money spent 
on them, or of the Ministry of Health to decide the hospital's allocation of 
dollars? I wonder, when we open a door like that, I mean, these things have to 
be investigated, but the overall scheme of things is quite a large picture. 


Mr. Sharpe: When I raised the question, I did not necessarily mean 
to indicate a preference one way or the other. I am frankly not sure what the 
implications would be, but our approach to this point has been that hospitals 
are given a global budget and they decide on the prioritization of needs. In 
some cases, it is almost like a triage, where there are many departments that 
are in urgent need and they have to decide on priorities within their own 
hospital. The assumption is that they know best how to allocate the funds 
available to them and that certainly each department head, each physician 
running the different departments would make a pitch for his own particule 
needs and so on. 
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I wonder whether putting an external body like the Ombudsman's office 
into that process would add to the equation a dimension that could be fraught 
with great difficulties for the workers at the hospital, whether that type of 
watchdog mechanism over the way funds are allocated within hospitals would 
make life very difficult for the board and the administration in doing the 
best job it can in allocating funds. At the present time, if there is sds 
mismanagement, the government does have the authority to send in investigators 
and certainly, ultimately, take over the management of the hospital. 


But the ministry, as I understand it, does not interfere in the 
day-to-day decision-making about how the funds it provides the hospitals are 
allocated within the hospital, and if we opened that door, I am just not 
frankly sure what the implications could be. I wonder whether perhaps this 
committee might give some thought to hearing from an organization such as the 
Ontario Hospital Association, now that the Ombudsman's staff have clarified 
the intent they would see their role as getting into these kinds of issues, 
whether a group like the hospital association should be asked for comment as 
to the likely impact of that. 


Mr. Tatham: Thank you very much. 


Madam Chairman: Just for your information, I understand the Ontario 
Hospital Association is presenting next week. 


Mr. Philip: Just on that point, there is a member of the committee 
who had to leave today, but he was telling me yesterday that he went to a 
hospital and waited four hours for-a tetanus shot, and finally a nurse came 
along and gave it. They eventually agreed with him that he had some medical 
expertise and perhaps it was reasonable for him for him to suggest that all he 
needed was a tetanus shot and that the nurse could give it. 


Now, it seems to me that this kind of complaint, if it did go to the 
Ombudsman, might suggest that there are ways of organizing work that do not 
keep people occupying waiting rooms for four hours when somebody such as a 
registered nurse can do the work of a doctor in a simple thing such as my 
cutting my hand, my getting bitten by a dog or something like that. Somebody 
might argue that this kind of thing is a medical decision, but it seems to me 
that the efficiency of the hospital might also be improved by simply having 
that kind of investigation. 


Mr. Corder: Perhaps I could comment on that. That example clearly 
demonstrates the complexities that confront you in dealing with this issue, 
because that really starts relating to the whole issue of scope of practice. 
It gets into the Health Disciplines Act and the scope of practice of the 
professions. These are very complex issues; they are not easily unravelled. 


It also calls into question what kind of expertise the Ombudsman would 
need to have: time and motion people to see what is going on in the emergency 
department and someone to evaluate the scope of practice of the emergency 
staff in an individual hospital. You know, there is all this delegation of 
medical acts and the certificates of competence for certain kinds of health 
workers in hospitals. That would all need to be investigated in that kind of 
review of that situation. I am not taking a position one way or another; it is 
just complex. 


Mr. Philip: My only comment is that if the Provincial Auditor can do 
it, so can the Ombudsman. If our Provincial Auditor can hire on contract the 
appropriate staff to turn out some of the reports that he has over the years, 
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or that Ken Dye has in Ottawa, then certainly the Ombudsman can hire those 
very same types of people. 
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Mr. Pollock: I would just comment that as far as mental health is a 
concerned, I have had far more complaints from the general public complaining 
that Mr. X or Mr. A is going to be released, and that he is not competent and 
that they fear for their lives and those sorts of things, than I have from 
people within institutions. I just wanted to put that on the record. 


The question is, if the Ombudsman does extend or expand jurisdiction, 
does that give a person who has been waiting, say, for a hip replacement for 
an extended period of time any right to complain to the Ombudsman or no right 
at all? 


Mrs. Meslin: We are talking right now about a patient in hospital 
complaining about an administrative something in hospital. 


Mr. Pollock: In other words, if it was not done right in the 
hospital, that is where you would step in. 


Mrs. Meslin: Besides which, whether it was done right in the 
hospital or not, that is still a medical decision and we still would not have 
anything to do with it at that stage. 


Mr. Pollock: I see. OK; Thank you. 


Mr. McLean: The Hucker report has been out for some time now. You 
are aware that there are a lot of facilities in the province that are getting 
old and need to be updated and replaced. I would like to know when the 
ministry is going to act on that and when you anticipate building some of the 
new facilities in Ontario that have been promised for years. 


Mr. Corder: The Hucker report dealt with the program aspects of 
patient care at the Penetanguishene Mental Health Centre, Oak Ridge division. 
Indeed, the recreational complex is presently being looked at. I am also in 
the process of preparing a paper on the options as they relate to the 
redevelopment of that hospital because it also involves the federal 
corrections people. As you know, the Whitby Psychiatric Hospital is being 
redeveloped; that has been announced. 


Mr. McLean: When is it going to be done? 
Mr. Corder: Pardon? 


Mr. McLean: You are working on a paper, but I want to know when the 
bricks and mortar are going to take place. 


Mr. Corder: I am sorry. I do not know. 


Madam Chairman: Thank you, Mr. McLean. Mr. Philip, I have put you 
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inviting them here at the time we are having our Final briefing from the 
Ombudsman, because it suggests we are going to have more questions after that. 
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I realize you have very busy schedules, but Madam Chairman, if that is at all 
possible, it might be useful. 


Madam Chairman: I think your suggestion is a good one. In addition, 
‘I think it would be advantageous, if such a meeting between Dr. Barkin and Dr. 
Hill is going to occur, to discuss this very issue in September. It would bere 
worth while for us to hear the outcome of that as well. It is unfortunate that 
we will not get to the public hospitals and the Ombudsman's position on 
expanded jurisdiction until tomorrow. We were zesty in our questions on Monday. 


Mr. Philip: You might also be interested in reading, and I do not 
have any vested interest in promoting the publication, an excellent 
publication turned out by the standing committee on public accounts that deals 
with conditions in mental health services. Members of the committee who are 
not also on the public accounts committee might like to read it. 


Mr. Corder: I could also recommend that report. It is a very good 
one. 


Mr. Elliot: In the testimony this morning, the ministry indicated 
that there are a number of initiatives coming forth with respect to advocacy 
in several areas. I have a question of the Ombudsman's office with respect to 
this, because this is at ministry level. If there is undue delay in this, is 
this an area of your responsibility, so that the committee could have some 
idea of what is transpiring in that whole area? 


Mrs. Meslin: Are you asking if we have some jurisdiction? 


Mr. Elliot: Do you monitor that kind of that activity so that if 
this committee asked you to check out the progress of that kind of thing, 
there is no undue delay? That is my concern. 


Mrs. Meslin: No. I think the committee could check it out, but I do 
not know that we have the authority to do that. 


Mr. Sharpe: If I could help perhaps clarify the status of those 
initiatives for the members, the three reports Mr. Corder referred to are the 
O'Sullivan report dealing with advocacy services; the Manson report that 
evaluates our psychiatric patient advocate program; and the so-called Fram 
report, a report on substitute decision-making, the process for finding 
whether people are not mentally competent, the status of the Mental 
Incompetency Act, which is a terribly outdated statute, and what the better 
methods might be for dealing with people who are mentally handicapped. 


The government is about to embark on an formal, extensive consultation 
process with respect to those reports. The report most people have been 
waiting for, the Fram report, the guardianship report, should be released 
within the next little while. Then the agenda might be for six months of 
intensive consultation and then discussions on the formulation of government 
policy. 


When Mr. Corder indicated that the ministry position is that it may 
perhaps be premature to look at one model as being better than another at this 
point, I think it was in the context that this process of consultation is 
about to begin. It may well be that at the end of that process it appears as 
if the Ombudsman's method of investigation is the preferable route to go, but 
it may also be the psychiatric patient advocate model, which has worked very 
well, as a number of the committee members commented this morning. The 
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conclusion might be that that should be expanded into the other institutions, 
into the other parts of public hospitals, so that nonpsychiatric patients . 
could have access to onsite advocates and that it just might be premature to 
decide on what the better model should be. 


I do not think at this point anyone is disagreeing that nonpsychiatric ~- 
public hospital patients should have recourse to someone who can speak on 
their behalf and help investigate complaints and concerns with respect to the 
hospitals. 


Mr. Elliot: Why I have a concern here is that I can see a 
mushrooming effect here from a cost point of view with an advocate in each 
hospital and a number of things that come to mind. From a cost point of view, 
that might be a lot more costly than what is being proposed here today. As a 
committee, we are going to have to look at that, because my concern is that I 
think every individual should have recourse if he feels he has been maligned 
in any way in society, but it has to be a realistic kind of thing. 


I think of Mr. McLean's example of actually investigating and finding 
that this individual, partly because I think he has time on-his hands, writes 
50 letters to various people. That automatically translates into a very 
time-consuming kind of situation. At some point, somebody has to say: "Look, 
everybody is addressing the situation as best he can. As a government, we 
cannot expend any more funds in this area." 


I think that is a very important consideration, because it seems from an 
individual rights point of view that we could get to a point where we go too 
far as a government in expending funds in that kind wohisacuation 2 think his 
is one of the considerations that I am toying with in my own mind, the 
advocacy as compared to the Ombudsman situation. 


Mr. McLean: Just to follow up on that, I guess when you stop-and 
figure all those letters to the Premier (Mr. Peterson), the ministers, the 
opposition leaders and everyone, the cost involved of replying and looking 
into the situation is horrendous on the taxpayer. 


Mr. Campbell: But there are therapeutic effects. 
Mr. Tatham: On OHIP. 
Mr. Campbell: On the recipient and on the sender. 


Mr. Bell: My sense is that a lot of these questions are premature, 
but I guess we will ask them anyway. 


I take it that within the ministry there is very little, if any, form to 
the models for patient advocacy or any other form of review process of the 
inner workings of hospitals. Is that correct? 
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Mr. Corder: Perhaps you could clarify your question a bit. I mean 
there is a definite form to the patient advocate program. 


Mr. Bell: I guess I am referring specifically to the three reports 
that were just mentioned. 


Mr. Corder: The three reports. 


B—18 


Mr. Bell: If you have not started your process of consultation I 
guess it is a given that within the ministry the form of the models is not 
there yet. 


Mr. Corder: The O'Sullivan model is voluntary, educational model 
with a community thrust. The Fram, dealing with guardianship, is a much more -. 
intrusive kind of model, quite legalistic and fraught with difficulties in 
some of the sectors. The Manson initiative suggests that perhaps the patient 
advocate in the psychiatric hospitals should be expanded and indicates how it 
should be fine-tuned and that type of thing. There is no preconceived notion 
about models in the Ministry of Health. We have got them all. 


Mr Bell: Can you tell us, though, whatever models are or may be 
developed, will there be a component of ultimate public accountability through 
the Ministry of Health? 


Mr. Corder: It depends on your definition of public accountability. 
Mr. Bell: I thought you were going to say that. 


Mr. Corder: I feel we have public accountability in the patient 
advocate program, but there are others who feel we have not. They feel because 
it is owned and operated by the Ministry of Health that somehow that is not 
objective and not independent. 


Mr. Bell: I will adopt your definition then of public accountability 
as being someone who is employed by the Ministry of Health and in some way has 
access through the hierarchy of the Ministry of Health for assistance in 
getting results if the occasion requires it. Is that within your definition? 


Mr. Corder: No, it is not. My definition is not limited to that, 
because if you take a look at those three reports, they suggested other ways 
of public accountability. 


Mr. Bell: OK, but I think we are talking about the same thing. 


Mr. Corder: There has to be some mechanism of being publicly 
accountable. 


Mr. Bell: OK, and whatever the models that are developed in terms of 
the ministry's position, it is likely that there will be a component of public 
accountability. 


Mr. Corder: Certainly, those three initiatives clearly indicate that © 


is part of what they are recommending. 


Mr. Bell: Right. Let's use the patient advocate as an example ina 
public hospital. It does not make a lot of sense to have a private patient 
advocate employed by the hospital and not give that advocate the ability to 
seek assistance through the ministry or through some other particular area of 
government, because it will be a self-defeating process. 


Mr. Corder: That is another one of the complexities. If you take a 
look at an advocate in a public general hospital, the real independent public 
accountability to the community is through the board of trustees. It is not 
through the government of Ontario. We are not into the operation of that 
hospital. That hospital is operated by the board of trustees, which is 
accountable to the community it serves. 
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So there is going to have to be a different interpretation of public 
accountability in community X, and I do not think it is through the Ministry 
of Health. That is why I am being a little bit hesitant to agree to what you 
are saying in the context of public accountability. I think it is going to he 
different. In a nursing home, for instance, public accountability may be 
through the residents' council. I do not know if it is going to be through the 
Ministry of Health. The provincial psychiatric hospitals owned and operated by 
the government of Ontario are publicly accountable through the government of 
Ontario. 


Mr. Bell: Where I am going with all this is that you have been 
talking in terms of alternatives, about any models that may be developed as 
one alternative versus the process of the Ombudsman as another. 
Understandably, you have not had the benefit of the discussion this week, but 
what has emerged, if I can give some summary of the Ombudsman's position, is 
that where there is a mechanism in place which has a component of government 
accountability—and I will put the ministry definition in that—-and where that 
is a formal process, the Ombudsman will stand back and let that process he 
completed. In fact, he may be forced to stand back by virtue of his 
legislation and he will only become involved should, at the-end of the 
process, the complainant still be dissatisfied, which has the tendency, I 
think, of eliminating about 99.9 per cent of the issues that we would ever get. 


May I ask you to comment? Well, maybe you cannot; maybe you want to take 
it under advisement. If any of those models have government accountability as 
a component, what is wrong with giving the Ombudsman, either by current 
legislation or by some amendment, the ability to investigate a complainant's 
continued dissatisfaction? 


Mr. Corder: Your advice is noted. It is not a bad item to consider. 


Mr. Bell: Mr. Sharpe went right to the heart of it. I have been 
strugglng with an example to get to the heart of what the Ombudsman is 
seeking. The Ombudsman in the boardroom, I think, really gets to the heart of 
it. It is not whether the toast is burned, the pyjamas are ragged or the 
towels are cold, because they are all symptoms of the board policy, and you 
have not taken a position yea or nay in that. We are likely to hear from the 
hospital association on that point, but in practice today, in your experience, 
do boards of public hospitals have difficulty separating the practice of a 
health discipline from the practice of running a hospital, if I have made 
myself clear? 


Mr. Corder: Not in my experience. I think the boards of trustees of 
our public hospitals are very prestigious bodies and they do good jobs. As a 
personal observation, until the clarification here this morning, I did not 
realize either that that is really the nub of the issue, the Ombudsman getting 
into the boardroom. I think the Ontario Hospital Association should be aware 
of that so that it does address the issue when it comes before you. I have 
never discussed that context with them. 


Mr. Bell: I agree with you. I think, through the clerk, we should 


arrange to forward them copies of the relevant transcript so that they can be 
briefed. 


This is my last point, Madam Chairman. Before Dr. Barkin and Dr. Hill 
have their discussions, Dr. Barkin should have the benefit of the transcript 
as well, because one of the purposes of these committee hearings is to focus 
the issue. The issue is now focused and there is a lot that has been taken 
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out, and that may have been some source of Dr. Barkin's concern, on the 
complexity issue. I concur. I believe Dr. Barkin and Dr. Hill, after those 
discussions, should appear before the committee to clarify and bring up to 
date, if nothing else, if there an agreement to disagree, and the committee 
should be allowed to focus on that. 


Madam Chairman: Any further questions from the committee? Seeing 
none, did you have any concluding remarks, Mr. Corder? 


Mr. Corder: No, Madam Chairman, except just to thank you for the 
opportunity to express our views. 


Madam Chairman: We will make sure that the Ontario Hospital 
Association is aware of this before it comes before us next week. The 
committee thanks you for coming before us. We will adjourn until two o'clock, 
at which time we will have individuals from the Patients' Rights Association 
coming to give us their briefing on expanded jurisdiction. 


The committee recessed at 11:20 a.m. 
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AFTERNOON SITTING 


The committee resumed at 2:10 p.m. in room 151. 


Madam Chairman: Before we start this afternoon, is there anything “* 
from the committee, any questions, matters outstanding? 


We have before us today Harry Beatty and Mary Margaret Steckle. They are 
from the Patients' Rights Association and, I assume, will be dealing with the 
issue of public hospitals and the expanded jurisdiction of the Ombudsman in 
that area. 


Do you have an opening statement you would like to make? I would like to 
leave some time for the committee to ask some questions. 


PATIENTS' RIGHTS ASSOCIATION 


Ms. Steckle: Maybe we could begin by saying that the Patients' 
Rights Association is a voluntary organization of approximately 300 to 350 
members at last count which responds to complaints against the health care 
system in Ontario, although we are getting complaints from other provinces and 
directions around how to handle these complaints. 


We were formed in 1973 informally, and then formally in 1974. Our board 
consists of 14 members with a mixture of lay people and health care workers. 
The membership is also composed of lay people and health care workers and, 
interestingly enough, we are getting more and more health care workers joining 
the Patients' Rights Association every year. 


The reason we are here today is to try and enter into some kind of 
dialogue with you around our concerns about the expanded role of the Ombudsman 
into the area of public hospitals. 


Madam Chairman: Do you have any particular issues about his role 
that are of concern to you? You can bring those forward now, and then the 
committee may have its own questions of you as well. If you do have specific 
concerns, we would appreciate it if you would direct your attention to those 
now, which would allow us to know where you are coming from on them. 


Mr. Beatty: Perhaps I could outline a few of the points. As you 
indicate in your opening remarks, we are only going to comment on the proposal 
to expand the jurisdiction of the public hospitals and not take any position 
with regard to the other two areas. As a preliminary remark, we have not 
really seen any details of what the proposal is, so I think our response today 
is quite general in nature. We are going to touch on some issues. The proposal 
to expand the Ombudsman's jurisdiction to include public hospitals should be 
looked at seriously, but there are a number of points which would have to be 
considered. 


I will start by giving our perspective on complaints in public 
hospitals, which begins on page 3 in our brief. We point out that there are 
many ways in which the Ontario Public Hospitals Act, and the way in which it 
is implemented, very much limits the protection given to patients’ rights. 
There is legislation in Ontario, such as the Nursing Homes Act and the Child 
and Family Services Act, which contains bills of rights for people who are in 
facilities, but there is no bill of rights for patients in public hospitals. 
Moreover, many issues related to patients' rights are not dealt with in the 
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Public Hospitals Act. The act does not deal with consent or refusal in 
relation to treatment, directly with confidentiality of records, problems that 
may arise around admission and discharge and so on. 


There are some provisions in the regulations which, I guess, relate to 
these issues, but they do not really deal with the issues directly. For ~~ 
example, the regulations under the act deal with what has to be in a consent 
form, but that is not really legislation dealing with consent itself, as the 
consent form, while important, is only evidence of whether a consent has been 
given. Again, we point out that other legislation in Ontario, such as the 
Mental Health Act, deals with these areas. 


There is no complaints procedure in the Public Hospitals Act. The Health 
Disciplines Act, covering five health professions, has quite a detailed 
system. We have in the past been critical of this system, but at least there 
is an avenue there. If you have a complaint against a doctor, nurse or 
pharmacist, you know where to write and how it will be dealt with. If you are 
not satisfied with the complaint review, you do have your review at the Health 
Disciplines Board which, as you know, is a lay body. But under the Public 
Hospitals Act, there is really nothing in the legislation to say what you do 
with your complaint. You may write to the administrator. I think usually that 
is the suggestion that is given—I think our own pamphlet gives that 
sugqgestion—but there is no requirement that the administrator deal with your 
complaint in any particular way. 


We have not found in the past that the Ministry of Health plays a very 
active role in investigating patient complaints. It may follow up but, again, 
there is really no system. There is no branch of the ministry you are told to 
call with your complaint about a hospital. If you are persistent and bring 
your complaint forward to the minister's office, or whatever, someone may look 
into it, but it is not really a system. 


Also, there are no advocates in public hospitals, as there are in some 
other facilities. Some hospitals have taken the step of hiring a person they 
may call the patient representative or “ombudsman.” "Ombudsman" is in quotes 
in our brief because it really is a hospital employee. That is a valuable 
step. We accept that for many problems that kind of person may make things 
better; it is somebody to go to. But if there really is a serious concern 
where an independent look at it is required, an employee of the hospital 
cannot do that, in our view. 


We do not see the courts or civil litigation as dealing with very many 
complaints in public hospitals. There has been some talk about a malpractice 
crisis in Canada. In fact, we are represented on a national task force 
appointed by the deputy ministers of health which is looking into that. But if 
you look at how big the health care system is, really, the number of cases is 
very small. There are many reasons for this but primarily, I guess, many 
important rights violations or concerns do not give rise to a large financial 
loss or major permanent personal injury and it is not worth while going to 
court unless that is there. 


Even if there is arquably some major problem, in a potential malpractice 
case the expense and delay of court proceedings will deter all but the most 
determined. A malpractice case, as you may know, is typically litigated very 
hard and may go through several levels of appeal and in some cases close to a 
decade before it is finally resolved, and at the end of the process in our 
system, of course, the patient or family may be left liable for all of the 
costs of the health facility or professional. So not many people sue. 
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As well, sometimes if services are given in the hospital and there is a 
problem, people can complain against the health professional, but that may not 
really be the most suitable way of proceeding, because there is a difference 
between the hospital and its procedures and what an individual health 
professional, such as a doctor or nurse, may do. 


We do believe that there is need for more accountability of the public 
hospitals, that there is a need for an avenue for complaints, and that is why 
we think this proposal has to be considered seriously. At the same time, as 
Ms. Steckle indicated in her opening remarks, we have some concerns. 


Before we turn to those, we put a list on page 5 of some of the types of 
complaints that have come in to us over the 14 years. It is not a very 
thorough list, but it gives you an idea of the kinds of complaints we believe 
would arise. I will not read through that list on pages 5 and 6, but you can 
see that the kinds of issues that could arise are very varied in nature and 
some of them are quite extraordinarily difficult. 


By listing these problems, we are not saying by any means that there is 
only one side to this kind of problem. Take, for example, the visiting hours. 
We have seen some disputes between health facilities and particularly family 
around just when can you come and visit, or: "My child is in the hospital. Can 
I stay there 24 hours a day?" On the one side, you have the natural concern of 
the family member to be with his or her person who is in the hospital. On the 
other hand, there are some practical reasons why the hospital may not want 
folks coming in and out at all hours, not least among them, in a large 
facility, patient security and all the rest of tae 


They are not easy issues, and I think in general we believe that 
expanding the Ombudsman's jurisdiction in this way is going to be a very major 
undertaking. If this committee is to recommend that expansion, it should be, 
in our view, together with a proposal to put more resources, particularly more 
staff, into the Ombudsman's office. 


Starting on page 6, we go through a few of the issues we think will 
arise if the Ombudman's jurisdiction is expanded, some of the pros and cons, 
if you like. We acknowledge that there is a considerable degree of expertise 
in the Ombudsman's office in dealing with complaints in a wide variety of 
settings. The Ombudsman's office would therefore, we believe, have an 
advantage in that respect over a new program. 


The Ombudsman is also increasingly throughout the province with regional 
and local offices, and in the area of patient complaints we think that is very 
important. In looking particularly at the College of Physicians and Surgeons 
of Ontario, which does complaints against doctors, we think it is very 
difficult for people who are often very upset, may not have very good language 
skills and so on, to have to deal with an office in Toronto. It essentially 
means that the person's contact with the office is all in writing. I know the 
college has, perhaps in a limited number of cases, invited people in or gone 
to see people, but it does not have the resources to do that generally 
throughout the province. So that capacity we think is important. 


The Ombudsman does have experience in the policy area and is familiar 
with matters concerning the Ministry of Health, which is another important 
background. Coming to point 20 on page 7, there are many hospital issues that 
would involve both the hospital and the ministry. In our list of potential 
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problems, we pointed to something that has been in the newspapers as a 
consumer concern, and that is delays in the emergency ward. 


People will say: "Go into the emergency ward. There is nobody there," 
or, "I had to wait a long time." It might be a question of whether that is a 
government problem or a hospital problem. A body like the Office of the 
Ombudsman which could look into both sides of it at least might be able to get 
to the truth of the matter or make more helpful recommendations than some 
other organization that could only look at the one side. 


The Ombudsman, as we know, is not an advocacy organization but conducts 
an impartial investigation. That is good because we believe that independent 
investigation should be available of organizations such as public hospitals 
where there is public funding, particularly since the issues there are so 
“important. 


At the same time, you have to remember that if the Ombudsman’ s 
representatives are doing an impartial investigation, and on the one hand, you 
have a large and well-established facility like a hospital with all sorts of 
access to resources to present its case and on the other hand, the "little 
guy," you do as well have to address some kind of advocacy or some kind of 
mechanism to make sure that the individual complainant, whether it is a 
patient or a family member, is able to get his or her case forward. 


We have already raised the concern that for the Ombudsman to get this 
jurisdiction, you would need more resources and perhaps a specialized kind of 
expertise that may not be present in the Ombudsman's office at present just 
because these issues are so difficult and so important. 


We think there will be a lot of complaints. You have to remember, as we 
said earlier, that in other areas, the Ombudsman often seems to be dealing 
with a system in which there are other reviews and other routes of appeal. If 
there is not that kind of system in place, then the Ombudsman almost becomes 
the first resort. That may be a good or a bad thing, but I think it might lead 
to the Ombudsman having an awful lot of issues to deal with. 


In the past, we have experienced delays in dealing with what we admit is 
a limited number of cases with the Ombudsman but we do continue to hear about 
that as a problem. It may be connected to the resources issue. 


Finally, there are a few more detailed problems that may arise. One, 
pointed to in paragraph 27 on page 9, is the problem of divided jurisdiction. - 
Maybe the example that is given there would help you to understand what we are 
trying to say. 


Suppose a patient were to complain, to take an example, that procedures 
used for getting a consent at the hospital were not appropriate. That might be 
a complaint about what the doctor did, it might be a complaint about what the 
nurse did, but it also might involve the consent forms used. It might involve 
other administrative procedures at the hospital. We are concerned if we get a 
system whereby there are two or three investigations, or perhaps more, of the 
same incident; for example, if professional colleges and the Ombudsman are 
looking into it at the same time. 


We are also concerned that an Ombudsman's investigation is really what 
you would call a confidential investigation. The investigator will talk to or 
receive submissions from both sides and look into it, but there is not really 
a hearing or anything in this process where the two parties get to hear, face 
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to face, what the other is saying. In many of these disputes, I think that is 
what a complainant would like. 


The final point is that the Ombudsman can only recommend. We know the 
Ombudsman's recommendations have had some weight in changing procedures within 
government. We do not quite know in what way these recommendations would be - 
communicated to public hospitals or what kinds of sanctions or pressures would 
be brought to bear were these recommendations not to be followed .: 


The final point on page 11 is that we have been taking part in the 
health professions legislation review in Ontario for about five years. As you 
are probably aware, that is a review of the entire Health Disciplines Act and 
legislation covering many other professions. We are concerned about the 
proliferation of colleges, if you like. I think there are going to be about 25 
under the new proposal. We think it would be better to have a unified and 
independent health complaints commission that would look at health care 
complaints generally. We know that is not the kind of proposal you are dealing 
with, but to show where we stand, so to speak, we have attached our proposal 
as an appendix. 


In outline, those are our major points. I will be happy to take 
questions. 


Mr. McLean: Is there anywhere in the hospitals act for somebody to 
complain to the system? Is it in the regulations or anywhere? If I, as a 
patient, had a complaint against a hospital, where would I complain to? Just 
to the administrator of the hospital? 


Mr. Beatty: It is not really covered in the legislation, I do not 
believe. That is the usual advice. That is the advice we would give, to write 
to the administrator. 


Mr. McLean: But I do not see anything in the legislation. That is 
why I asked. 


Mr. Beatty: No. We do not either. 


Mr. McLean: Do you see your role continuing even if the Ombudsman 
were authorized to expand his jurisdiction to the public hospitals? I gather 
from your brief that you would like to be working in tandem with that office. 
It sounds to me you would like to have your Patients' Rights Association 
expanded too, with some jurisdiction. 


Mr. Beatty: We are not really proposing that we necessarily be 
funded or expanded. It has always been an all-volunteer group. The reason it 
has been able to take part in a lot of activities is quite frankly because our 
president, Anne Coy, has worked on it full time, as if she were a full-time 
employee. She is quite well known as somebody people come to. But we are not 
really set up to look at issues throughout the province or whatever. 


We do other things. We have a newsletter. Different people take part in 
educational events. We would like to continue those activities as an 
independent group, but I do not think we are really proposing that we be 
funded or ourselves expand into a series of offices or something. 


Mr. McLean: Does the Ontario Medical Association approve of the work 
you do in the communities? Do they think you are doing a good job or would 
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they sooner you not be there? Are they saying: "Yes, there have been 
complaints. We are glad there is somebody they can complain to"? 


Mr. Beatty: With the OMA and other professional groups, the college 
and the Ontario Hospital Association, there are very strong disagreements, but 
there has been an increased willingness, I would say, to invite us to, say, - 
meetings to discuss and exchange ideas. There is no doubt that some of our 
proposals particularly restrict self-regulation of the health professions, and 
the OMA and the college are quite opposed, but there still is increasingly, I 
think, a willingness to talk. 
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Mr. McLean: There is a major review now in the Ministry of Health 
itself. Have you been asked to participate, to make any briefs or 
recommendations to the review that is taking place? 


Mr. Beatty: The health professions legislation review? Yes, we have 
been submitting briefs to that since 1983 and in a sense we will be happy to 
see the last request because it has been a lot of work. We have been at such 
meetings as there were and we have been given all their material and a chance 
to submit right from the beginning. 


Mr. McLean: In your opinion, do you believe something is going to 
happen within a few months or is it going to be months or years? We have been 
told that, yes, there is going to be a position paper out within a couple of 
months. I would like to know if that may happen, or do you feel it may be 
several months before some recommendations are coming? 


Mr. Beatty: I do not really feel in any position to answer. I am 
sorry. 


Mr. McLean: The feedback you are getting from the ministry, then, is 
not indicating to you that it could be in the works fairly quickly. 


Mr. Beatty: The last set of documents that came out from the health 
professions legislation review said: "This is the final thing and now it is 
going to the Legislature. When we get this final response back, it is going to 
the Legislature." I felt that the review director, Alan Schwartz, had 
indicated in his letter that they were at the end of the process and it was 
going to be put into the ministry's hands this fall, but that is just my 
interpretation of the letter. I do not have any more information than that. 


Mr. Tatham: You have a proposal for the formation of a health 
complaints commission in Ontario. What kind of money are we talking about? 


Mr. Beatty: I have to admit we have not costed that out at ave 2 
is clear from our brief, though, that it is a pretty substantial office. If it 
were to deal with the whole range of things that might arise in a public 
hospital, I think you would be looking, on average, at sort of one or two 
staff per—-this is just public hospitals. For the whole health system, you 
would be looking at a significant office. You would be looking at something on 
the order of the Ontario Human Rights Commission or what the Ombudsman is now 
if you were to give it that kind of broad jurisdiction. 


Mr. Tatham: Are things that, shall we say, bad in the hospital 
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situation that we need that? 
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Mr. Beatty: In terms of the whole hospital situation throughout 
Ontario, we do not really know how many complaints there are or how many 
problems are arising. It is very hard to sort of guess what would occur. When 
a major problem does arise, it tends to be very major. An example that might 
come to mind is the Grange commission. That was a very special situation, but 
with the effort and so on that had to go into resolving that problem, it was - 
an awful lot of people. 


Mr. Tatham: If we had this health complaints commission, that would 
not have happened? 


Mr. Beatty: There would have been a group to go to that had some 
expertise and some background in investigating that kind of thing. That is 
what we would suggest. But that was a special situation where there were 
allegations of criminal conduct. It would have been very difficult anyway. 


Mr. Tatham: Would an ombudsman have done the same kind of job? 


Mr. Beatty: It depends what resources are there. It would be 
helpful, we believe, to have people with the knowledge of how you go about 
investigating something in a public hospital. 


Mr. Tatham: If a patient has a problem and you address that problem, 
do you, in turn, go to the director or the adminstrator of the hospital and 
suggest that certain action should be taken? 


Mr. Beatty: Yes. 


Mr. Tatham: What success do you have? 


Mr. Beatty: It depends very much on the individual. I mentioned Mrs. 
Coy, our president. Some concerns were brought to her about a major teaching 
hospital in Toronto. In that case, the administrator was extremely receptive. 
He set up meetings and took several steps to resolve it. But we really have no 
legislated mandate and they might just refuse to respond to our letters. he 
very much depends on the orientation or the attitude of the person in charge. 


Mr. Tatham: Just one more question: you must feel you are doing 
something. You have no legislative right to see performance take place after 
your questions, but do you feel you have a reasonable amount of success? 


Mr. Beatty: I think things have changed slowly, but there has been 
more willingness to listen to our perspective over the years. I know, for 
example, that at one time Mary Margaret Steckle and Anne Coy were inwited by 
the hospital association to sit ona committee looking at problems that would 
arise in health care to seniors. In terms of opening up the dialogue with 
health professionals and getting people to consider these things, I think 
there has been progress. In terms of putting something in place where people 
can really feel their individual concerns have been dealt with, much less has 
been accomplished. We are simply too small to do more than talk to people and 
give what summary advice we can. 


Mr. Philip: Thank you for a very interesting brief. It is most 
helpful. On your suggestion of a special commission, I am sure you are aware 
that one of the arguments that has been made in other jurisdictions is that 
when you start duplicating ombudsmen for different functions, often the public 
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is confused and does not know where to shop, and that there are certain 
advantages to having an ombudsman. 


We have seen this with the federal government where they have a language 
rights commissioner, a commissioner for the military, a commissioner for this 
and a commissioner for that, but no ombudsman. It has created considerable — 
confusion, whereas in some countries they have preferred to have one ombudsman 
with specialty offices so that you can come in the door and end up being 
directed to the appropriate division, if you want, of the main ombudsman. 


That is not in any way being critical of your proposal. I am not ruling 
it out as a possibility. 


One of the interesting things you point out is on page 3. Until now, we 
have been looking at what appears to be a difference. If you happen to be 
covered under the Mental Health Act in an institution that is under the Mental 
Health Act, you have more recourses to appeal or to have your complaints heard 
than if you happen to end up in a psychiatric ward of a general hospital. 


An interesting point you make is point 7, namely, the Nursing Homes Act. 
In more and more hospitals now, we are having the same kind of people who 
would normally be in chronic care facilities or nursing homes occupying active 
treatment beds. At the Etobicoke General Hospital, the waiting list now to get 
into any kind of extended care facility and’ so forth is running at around two 
years. I understand some hospitals are worse than that. So you have another 
type of patient in active treatment hospitals, usually the elderly or those in 
some way disabled by stroke or other ailment, and they do not have the same 
kinds of rights of appeal as those who would be under the Nursing Homes Act. 
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The question we have been looking at, not just with this but also with 
regard to other acts which do have an appeal mechanism, whether it is through 
the home warranty program or children's aid, is the ability to get 
information. My question to you is, as an advocate, do you have trouble 
accessing information on which to build your case or to present your points? 


Mr. Beatty: In the public hospital setting, I guess the starting 
point is that you do not have a right of access to your file. There is some 
variance among hospitals, it appears to us, as to what their policy might be. 
There are some hospitals where there is a procedure set up to let people look 
at their files and others in which it is really only in cases that look as if 
they are going to be litigated. You get a lawyer and then people will say: 
"Well, you can look at the file now," or, "Your lawyer can have access." 


Certainly, not getting access to information is one of the areas of 
patient complaint, not just to us, but before the college and before the 
Health Disciplines Board too. 


Mr. Philip: Would you agree that the Ombudsman, if he were to be 
given this extended jurisdiction, would by virtue of his statute have access 
to information which you as an unofficial -group out there, a group with no 
right by statute, cannot obtain, at least from some hospitals? 


Mr. Beatty: Yes. I think if the Ombudsman had a legislated 
jurisdiction, it would be easier for to get access. At the same time, we have 
been involved in the confidentiality and access issue since the Krever 
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commission, where we submitted a brief and were involved otherwise. We believe 
the patient's right, generally, to see records should be expanded. 


Mr. Philip: What I hear you saying is that there are considerable 
inconsistencies or variances from one institution to another. 


Mr. Beatty: Yes. 


Mr. Philip: One of the advantages I think has happened with Karl 
Friedmann as the Ombudsman of British Columbia and Dan Hill as the Ombudsman 
in Ontario—I could go on and name some other ombudsmen in different parts of 
the world—is the value of coming up with administrative principles or 
identifying systemic problems which can create administrative changes not just 
in the individual case, but in several other cases where the same mistake may 
be repeated. 


Do you feel that the extended jurisdiction of this Ombudsman might 
result in greater uniformity in terms of the human rights of the patients so 
they could more likely be expected to be treated by sound administrative 
principles across the province rather than have this variance from one 
institution to another? 


Mr. Beatty: Yes, I believe it could play a role. I understand that 
is what the Ombudsman's role has been in other areas. We are seeing this issue 
again and again. Maybe it is time it is addressed. 


Mr. Philip: I want to ask a question about some of the examples, 
particularly example (c). One of the things that is coming out more and more 
now-—-and each of us is struggling with this and I guess as each of us gets 
older, maybe it becomes a more important problem to us—is the right of a 
person to decide to die if he so chooses. 


I do not mean the right to commit suicide but the right to say, 
"According to my conscience, and in consultation with my family or my 
confessors or whomever else, I feel I do not want any further actions taken 
that will prolong my life artificially." 


I had a friend who had that happen. After talking to his priest and his 
family and so forth, he made that decision without any problems. But I 
understand that some people who have had that right, the right to not prolong 
through mechanical means, if you want, have been coerced or had that right 
interfered with. Is that your experience and would that be the kind of case in 
which perhaps the Ombudsman might be involved in what is an ethical question? 


Would it be useful then that the Ombudsman might in fact be able to, in 
consultation with the hospital. chaplains and other people who are concerned 
about this issue, perhaps develop some principles on the person's right—not 
to commit suicide artificially or take poison or whatever else—but to at 
least say: "Turn off the kidney machine. I no longer wish to go ahead with ie 


Mr. Beatty: That is an extremely difficult problem. I will not 
pretend that we have the answer to that. 


Mr. Philip: It is very hard on the family as well. 
Mr. Beatty: Yes. In principle, I think we as an association support 


the right of a competent person to make that kind of decision, but how do you 
actually implement that? I think you understand it would have to be done very, 
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very carefully. How do you really determine if that is the person's wish? 
Mr. Philip: Maybe if he says so. 


Mr. Beatty: Yes, but often the person, by the time the decision 
comes, is unconscious or in a lot of pain or whatever. Those are the kinds of- 
things, were the Ombudsman's jurisdiction to be expanded, that would be 
brought for sure because there is a lot of public concern about this. A lot of 
people are concerned about it individually, health professionals as well as 
patients. 


I think our main point is that thought will have to be given as to how 
you get something in place in the Office of the Ombudsman office that would 
respond appropriately to that. Mary Margaret, do you have anything to add? 


Ms. Steckle: Part of your question was, "Has this been part of your 
experience in terms of people lodging complaints about this?" Yes, we have had 
complaints lodged about this. In fact, there is another community organization 
that has developed around this issue. As a health care professional myself, I 
have seen these things happen. 6 


I think there is a need for the issues to be addressed at a public 
level. Part of the problem I would have with the Office of the Ombudsman 
dealing with an issue like this is the timing, because when you have an 
individual who is acknowledging a terminal illness, very often there is not 
much time. If the Office of the Ombudsman cannot deal with these issues very 
quickly, then we would be looking at a situation. after the fact. 


Mr. Philip: One case might decide the rest of them, would it not? 


Ms. Steckle: I think there are so many complicated issues that come 
into play in a hospital situation. It depends on the physician. It depends on 
the nursing staff which is caring for the patient. It depends on the family, 
not just the patient's wishes. There is a multiplicity of factors that comes 
into play. It is not simple. 
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Mr. Philip: I have one last question. I am trying to get an idea of 
the kinds of complaints you think might be usefully examined by an Ombudsman. 
I can remember Sheila Copps, who is a federal member of Parliament now and who 
used to be a provincial member, telling me a very dramatic story about her 
father, who had a stroke, and seeing the lack of privacy he was experiencing. 
Here was the mayor, who was obviously in a situation the family did not like, 
and people were coming to view the mayor in his state. This was very 
emotionally upsetting to her, and needless to say, it did not happen for very 
long. Anything Sheila does not like does not happen for very long without her 
taking very strong action against it. 


It struck me as the kind of thing at least that an Ombudsman can do 
something about, if there is insensitivity to a person's privacy. Just because 
he is old or has had a stroke does not mean he should be treated any less 
modestly or have any less privacy than someone who may have all of his 
facilities and all of his brain operating perfectly. Have you had complaints 
about that kind of thing? Is that the kind of thing an Ombudsman could look 
at, that perhaps institutions become sloppy with things like that? 


Mr. Beatty: Sometimes that arises with regard to students. People 
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may be in a teaching hospital and may feel sort of uncomfortable with students 
coming in. Again, it is not just one-sided, because students have to learn—we 
recognize that—but sometimes people will express concerns about that. It is 
the kind of complaint we get. The student is there to learn. 


Mr. Philip: Knowing the training the students get and the se 
observation of them by their teachers, probably they are more sensitive, at 
least at that time in their career, than somebody might be 20 years down the 
road, but I understand the point you are making. 


Mr. Pollock: I would like to know if your organization would be in 
favour of letting a patient pay for an operation if his job depends on it. 


Mr. Beatty: I am afraid I do not understand. Could you perhaps 
expand on your example? 


Mr. Pollock: I was thinking of a situation where a person worked at, 
say, a golf course. Needless to say, once the golfing season is over, it is 
November, and if he wanted to have an operation then, possibly he would not 
get it scheduled then. If it were not scheduled until, say, -June or May or 
April of the next year, then his job would certainly depend on that, if he 
wanted an operation on his legs, because if his legs were in poor shape and he 
wanted to get them fixed, the knees for instance, then that person is pretty 
well’ going to have to have that operation in November, so that he would be 
prepared and ready to go back on the job when the golfing season opens again. 
If he were not, well then, let's face it, his job would be over with, because 
the people who operate that golf course would have to hire somebody else. 


Mr. Beatty: You are suggesting that the person would pay something 
and then get scheduled ahead of a person who was not willing to pay? 


Mr. Pollock: Well, pay for the operation, period. As far as I am 
concerned, that is what I am coming at. Would your organization be totally 
opposed to that or in favour of that? 


Mr. Beatty: We believe in universal access without extra billing of 
that type, as has been put into law in Ontario. If I understand your 
suggestion, we would be opposed to it. 


Mr. Pollock: In other words, this fellow would have to go through 
the proper channels, even though his job might be on the line? 


Mr. Beatty: I am sure everyone who needs an operation feels there is 
some important reason why he should have it. A job is important, but so is a 
homemaker looking after a family or whatever anyone else has to do. 


It is a difficult problem, the waiting period and so on. 


Mr. Pollock: But you can understand my scenario of the situation 
where there would be no problem if he had his operation slam bang in November 
and then was ready to go back to work possibly in May, because it is my 
understanding that an operation on one's legs or knees takes a considerable 
length of time and it takes some time to get them mobile again. I take it that 
you are saying you would be opposed to that. 


Mr. Beatty: I think we would be opposed to serving people first who 
could pay and putting people second because they could not. 
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Mr. Pollock: I would think that a person working at a golf course is 
not in the high-income bracket. In other words, if he were really serious 
about keeping his job, then his only recourse would have to be possibly to go 
to the United States for the operation. 

Mr. Campbell: Just to refresh my memory on this, you are strictly a ~~ 
volunteer group and you are voluntary directors, I take it. Both of you 
receive no remuneration for your activities? 


Mr. Beatty: No. We both work elsewhere, perhaps in related areas, 
but through this association we do not get paid. 


Mr. Campbell: I tried to find in both of the papers you presented to 
us today an idea of your membership composition. Do you have numbers on your 
membership size? 


Ms. Steckle: Yes. I explained earlier that we have approximately 350 
members at the last count. There are many people who call or write to us and 
want our information, but we do not necessarily consider them to be members. 
Members pay a membership fee. 


Mr. Campbell: To keep you in print costs and that kind of thing. 

_Ms. Steckle: Yes. 

Mr. Campbell: Your membership would be in both categories that you 
mentioned: your hard membership, the dues—paying membership, and the others 
from whom you receive phone calls. 


Ms. Steckle: And letters. 


Mr. Campbell: Do you have an idea how they are dispersed 
geographically across the province? 


Ms. Steckle: Probably Anne Coy would be best to answer that kind of 
question, but to the best of my knowledge, we get calls and letters from all 
over the province. 


Mr. Campbell: Equally? 


Ms. Steckle: I would not say equally, no. I think that people who 
are closer to the Toronto area are probably more aware of our existence, but 
we are getting an increasing number of calls and letters from northern Ontario. 


Mr. Beatty: There is also an affiliated group in Welland. 


Mr. Campbell: Your basic dues—paying membership is 350 across the 
province, but more likely in Toronto? 


Ms. Steckle: Yes. 


Mr. Campbell: Your point 9 on page 3 intrigued me. The usual 
suggestion is to write to the administrator of the hospital; there is no 
requirement and so on and so on. What involvement do you get with the board of 
directors as individuals when you make complaints? 


Mr. Beatty: I think our experience is usually none. We could perhaps 
consider that route, but generally our understanding is that the board of 
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directors is not involved in the day-to-day operation of the hospital and 
would not be in a position to get involved in an individual concern or 
complaint. 


Ms. Steckle: Only recently, Anne was involved with lodging a 
complaint about the patient representative ina hospital, and instead of 
writing to the administrator, which is what she usually does, she in fact 
wrote to the board of directors and the response that she got was from the 
administrator. 
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Mr. Campbell: I can just say that in my experience in a somewhat 
smaller community than Toronto, the board of directors is very active in the 
hospital, not in the day-to-day operation, I do not think that is their role, 
but certainly in making sure the hospital is doing right by its patients. 
Maybe that reflects the fact that your membership is largely in Toronto where 
the service may not be as personal as it is in smaller communities. However, I 
just wanted to clarify that. 


I guess my concern is in the types of complaints you have identified on 
page 5. When you are looking at a number of these issues, and I would like to 
ask a couple of them because I wonder how you get your expertise. You have 
mentioned that you are a health professional and I do not know if your 
colleague is a health professional, but in part D, for example, how would you 
make the judgement call that the patient was moved unnecessarily within the 
hospital for tests while in a critical medical condition? Being not present in 
the circumstances but after the fact, how would you be able to judge or the 
family be able to judge whether or not that is a fact? 


Ms. Steckle: In fact, this was a complaint brought to our attention 
by a registered nurse who had been taking care of this particular patient. 


Mr. Campbell: I see. Who would make that decision, the 
administration, a doctor or a combination of health professionals? 


Ms. Steckle: I think the decision to have the test would be made by 
the physician. The fact that where the tests are done may be on a different 
floor, away from the patient area, where patients have their beds. 


Mr. Campbell: Yes. 


Ms. Steckle: If portable equipment is not available to bring to the 
patient, then the patient must go to the particular area. Sometimes patients 
in critical conditions are moved to have tests. This does not mean intensive 
care unit patients or cardiac care unit patients. | 


Mr. Campbell: I would hope not. That would have been a supplementary. 


Ms. Steckle: People who are on oxygen or people with tracheotomies, 
if they are moved, for example, to radiology and happen to aspirate, there is 
no suction equipment available, or if they happen to arrest, there is no 
cardiopulminory equipment available because they are in a relatively unstable 
medical condition. 


Mr. Campbell: Part F, professional competence. Is that whole field 
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of expertise not covered by our civil litigation process, or litigation 
process in any event? 


Mr. Beatty: I do not really think civil litigation gets to too many 
concerns just because not very many concerns are litigated. If you want to go 
through that route, you are looking at several years and the investment of an- 
awful lot of money. 


Essentially, we believe there may be three or four lawyers in the 
province who are capable of handling a malpractice case. People who go 
somewhere else generally down the road are getting themselves in difficulty 
with somebody who has not handled it before. There are very few people who can 
handle that kind of specialized case. We understand that they turn away the 
large majority of people who come to them just because, for the case to be 
worth while, because you are looking at several years, and the Canadian 
Medical Protective Association litigates them very hard, you are looking at a 
case that may go right up through the Court of Appeal or the Supreme Court of 
Canada. Unless it is a pretty significant case and a lot of money, people will 
not’ pursue it. 


You have to remember that in our system, the death of a child, death of 
an elderly person or many other things that people might regard as an affront 
or whatever, do not lead to major monetary damages. People, accordingly, are 
not advised and do not litigate. 


Mr. Campbell: Then why are doctors' malpractice insurances going 
through the roof if nobody is litigating? I can think of two cases of doctors 
in my community, both of whom went to court and were found malpractising. 
There was no high-priced, city-slicker lawyer in Toronto handling the case. I[t 
was a local lawyer. 


I am concerned about that and your impressions if they are different 
from mine. I am not trying to be argumentative, but I am certainly pointing 
out to you that maybe there are two standards of malpractice: one in Toronto 
and one in the rest of the province. I hope not. I do not want to tip the 
Ombudsman off to another area of concern. 


Anyway, I am intrigued, in point (g), as to how the Ombudsman would deal 
with ethical issues rather than pratical person—on—the-street kinds of 
difficulties, because that is his office setup. How would they deal with 
ethical issues: availability of abortion and experimentation? How would they 
be able to deal with that? 


Mr. Beatty: I think we were just pointing out that it is an area 
where, again, there is a lot of public concern. Those complaints will come in 
if the Ombudsman's jurisdiction is expanded. How those would best be dealt 
with we are really not in a position to say. It is just something that we felt 
the committee should look at as something that expanded jurisdiction would 
require the Ombudsman to get into. 


Mr. Campbell: Two last points. One is, you said that the board of 
directors of a hospital does not get involved in the day-to-day operation. You 
seem to be implying that somebody else, beyond the board of directors and 
administration, get involved in the day-to-day operation of the hospital in 
(a) and (b). Point (b) seems to be about the simplest thing to solve. I do not 
know if representation to the board of directors of a hospital would solve 
that almost immediately. 
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In our community the hospitals are all standardized. It is exactly the 
same hours for everybody. If that is not the case in Toronto, what would be 
the reason if they are not all standardized, relatively? 


Ms. Steckle: I am not sure what the reason is. Some hospitals have 
visiting hours from 9 a.m. to 9 p.m., whereas others have them from 1 p.m. 
until 8:30 p.m. But the kinds of complaints that have come in have not 
necessarily dealt with the specific length of time of the visiting hours or 
the fact that there is no flexibility if the individual wants to stay beyond 
the time of the visiting hours. 


Mr. Campbell: Again, maybe it is in my own community, but certainly 
where it is life-threatening, where the family is supposed to be there and the 
family is of support to the patient, I know the hospitals involved co-operate. 
They say, "My God, sure, if that helps a patient be well or be at least 
comfortable while they are in difficulty." 


You say the hospitals in Toronto do not do that? 


Ms. Steckle: No. I do not think I can ever generalize about all 
hospitals in Toronto. In a hospital situation you sometimes have wards where 
there are four patients in one room. If you have a family of six people 
wanting to visit one individual, there are three other people in that room 
whose needs need to be met and who may complain about that. 


If there is no availability to move that particular individual into a 
semi-private or a private room, you start getting conflicts around whose needs 
we are meeting. Are we meeting this particular individual's needs or are we 
going to try to meet the needs of all people in the room? 


I do not see that we are here as the Patients' Rights Association to 
resolve those problems. Complaints were brought to us is that there is an 
inflexibility; when people are trying to bend those kinds of rules, there 
seems to be an inflexibility. ; 


Mr. Campbell: I really would like to clarify what you said earlier 
about your letters not being responded to. It would be interesting maybe to 
note in which categories they were not responding and which they were, because 
I, as a hospital administrator, would not want to talk to you if, for example, 
you were the administrator of a hospital that had abortions performed and you 
were getting complaints from people, or conversely, if you were in a hospital 
that did not do abortions and you had people complaining that you were not 
doing them. I certainly do not think that would be something I would respond 
to as an administrator, but I am not, so I am not sure. If that was the 
category of letters you were not getting responses to, I could understand. 
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I guess the point I am making is that some of these categories seem to 
me to be some things that you, as a group writing a letter on behalf of a 
patient in one of these categories, may or may not have any reason or have any 
rights to have any of the information on, as the patient or the patient's 
family may not. I am just concerned that, not knowing which categories you are 
talking about in here, I find it difficult, unless I had the information, to 
know where those cases were coming from and why you were not getting responses. 


I will tell you this. I feel better and better about my community's 
hospitals every minute after reading this brief. We do not have any teaching 
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hospitals. However, I would be concerned if a board of directors member or an 
administrator did not answer a question such as one complaining about students 
coming around and being part of the action. 


Those are my comments. 
Madam Chairman: I believe Mr. Philip had two final questions. 


Mr. Philip: I suggest that the chairman could ask the questions and 
then I would not have to get back on the list, but anyway. 


You mentioned that professionals are members of your association. Can 
you tell us how many professionals? What would they be: registered nurses, 
registered nursing assistants? Are there any physicians and surgeons? 


Ms. Steckle: Yes, there are. We have physicians, registered nurses, 
physiotherapists, registered nursing assistants, social workers. 


Mr. Philip: Do you ever advocate on behalf of staff in a hospital, 
staff who feel that something is changing that is not in either their interest 
and/or the interests of the patients? 


Ms. Steckle: In fact, it is one of the reasons that I joined, yes. 
Also, it was a medical student who brought to our attention, I guess about six 
-or seven years ago, the fact that anaesthetized women were being used for 
practice on pelvic examinations. 


Mr. Philip: Oh, yes. That was the case that made all the newspapers. 


Ms. Steckle: Students were being taught on anaesthetized women. It 
was a medical student who contacted us about that. 


Madam Chairman: Are there any final questions from the committee at 
this time? Seeing none, thank you very much, Mr. Beatty and Ms. Steckle, for 
coming today. We will provide you with a copy of the brief from the Ombudsman 
on expanded jurisdiction, although it was very general. It was just an 
argument for us in the general area of public hospitals and where they thought 
their role could be. We will make sure you get a copy of that, and we do 
apologize that you did not have it before you came today, but in fact, your 
brief was more than fulsome. 


If you do find you have a response in any way to the material contained 
in there, please just pass it along in writing to our clerk and we will all be 
sure to get hold of it, so that you will have an opportunity to add anything 
further you have. 


Thank you very much. You have been the first organization that has come 
before us on this issue, and I think it was very beneficial for us. 


Mr. Beatty: Thank you. 


Madam Chairman: I have a few more items for the committee before we 
go. The clerk is going to hand something out, and in the meantime, I would 
like to just bring up with the committee a slight problem I have encountered. 


As a result of our ad in the paper, we had an individual respond, and he 
was from the Ottawa area. Given that we had only one response from the Ottawa 
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area, I made the decision that we would invite him to come to Toronto, paying 
his way, and appear before us. 


In addition to that, I felt that the letter he sent in reply to the ad 
did not direct itself to any of the three matters we are considering on 
expanded jurisdiction. In fact, his complaint seemed to be about other areas; _ 
not the areas in which we were inviting submissions from the public. 


We have now contacted him, both in writing and the clerk by phone, and 
told him that if indeed he still wants to pursue and present in front of the 
committee, although I am somewhat concerned that he is not presenting on the 
issues we are dealing with, then he would have to travel to Toronto. He is 
opposed to travelling to Toronto and cannot understand why we are not going to 
Ottawa. My initial inclination would be that if he were not prepared to come 
at our expense to Toronto, given that I am unsure whether he is directing his 
mind to what we are looking at in the next few weeks, I would be reluctant for 
us to all go there for his presentation. 


We have something in writing from him, but it is unclear. I do not think 
he has summarized his points in it, which might be helpful. to ascertain what 
his concern is. I would just like assurance from the committee saying that if 
he does not come to Toronto, he will have to put anything further in writing. 
As I say, he was somewhat upset that we would not go to Ottawa to hear him, 
and I would just like the committee's backing on this if it is appropriate. 


Mr. McLean: Do you have a brief from him? 


Madam Chairman: We have two pages of material that express his 
concern at various people, judges and the hierarchy of decision-making which 
goes on in Ontario, but I have not identified anything which really deals with 
the Ombudsman or the three areas we are dealing with. It is a two-page 
document in which he has outlined some of his concerns. 


Mr. McLean: I support the chairman's position. 
Madam Chairman: Any opposed? Thank you very much. 


The other thing is that we have just handed out the letter we received 
from the Ministry of the Attorney General, from Ian Scott. This letter, as you 
will recall, was requested by myself, at the committee's direction, last week. 
It came as a result of the Ombudsman's presentation and the expression of his 
desire that certain amendments to the Ombudsman Act be introduced in the 
Legislature by the Attorney General and that these amendments be forthcoming 
as soon as possible. 


The request was that we get a response from the Attorney General as to 
what his intentions were or what his plans were with respect to the amendments 
to the Ombudsman Act and when, if at any time, we can expect these amendments 
to be introduced in the Legislature or if in fact anything had been done, 
because Dr. Hill was concerned that a number of years have passed since his 
initial conversation with the Attorney General on these points. 


I did speak with the Attorney General before he sent the letter. He 
cannot recollect that there were 60 amendments; in the minutes we sent to him, 
there had been a reference to 60 amendments or so. He could recollect about 20 
or a package which had been sent along by the Ombudsman, but he was aware of 
these amendments. He assured me that they have been looking at them. I think 
as a result of that he went to cabinet and asked for a time line. He has now 
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responded in writing and the letter is before each of you. I am not sure if 
this letter is a satisfactory reply to what our concern was. Are there any 
comments from the committee on this at this time? 


Mr. Philip: Have we come to any date? I can recall asking Mr. 
McMurtry for a date. a 


Mr. Elliot: You are dating yourself. You had better be careful. 


Mr. Philip: I was elected at a young age. I was a protege 
politician, I guess. 


I cannot help but be somewhat amused at "before or just after 
Christmas," that choice of words. That means we will get it in the fall 
session or in the spring session, he is not sure which. 


Mr. Tatham: Is that this Christmas? 


Madam Chairman: We have got some indication that it might be in the 
next decade. 


Mr. Philip: I would suggest that you write back to him and say that 
members of the committee were concerned that it be Christmas 1988 he is 
referring to. 
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Mr. Carrothers: I wonder if the reference to "this fall" two lines 
prior to that would sort of clarify the Christmas being referred to, Mr. — 
Philip. I am not sure you can make much of a case of ambiguity there. 


Mr. Philip: After all the delays we have had, I am just glad he did 
not write back and say "in the fullness of time," which is what they used to 
write over the years. 


Madam Chairman: I think too—and I am not sure if in this dicussion 
there was anything—there is still some discussion as to all the amendments. 
He expressed to me that he did not view them as much of a housekeeping matter, 
as perhaps the Ombudsman had indicated to us. I think they were well-rounded 
amendments but I have the impression that a good number of them were 
housekeeping. More of his conversation leaned on the fact that he felt a 
number of them were very substantial amendments. He did not consider them just 
housekeeping. That was his opinion and his recollection. I believe he has 
directed his mind to this in the last week. 


Mr. Philip: Do I take it he will also consider whatever amendments 
we are proposing as a result of these hearings, and not just the ones his 
various committees are working on? That is.a clarification you might want to 
obtain. 


Madam Chairman: I would not assume that he would be considering 
anything that emanates from this as part of this package. I think we have to 
see what our time line is for completing this. We may in fact not have 
completed our deliberations on this until November or December. My 
understanding would be that he would not anticipate this to be part of the 
package. I think we could, if ready, present it to him; but I understand he 
would not have thought of that. 


Mr. Philip: I think the point should be made to him that we are 
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likely to be coming up with recommendations. We know that a major act gets 
amended, if lucky, every 10 years. If he is going to do the amendments, it 
makes some sense to take into consideration the views of the committee on this 
area and do it all at once, because some of the amendments he may be making 
may in fact be counterproductive to whatever the committee may be saying. 


Madam Chairman: Are you suggesting that he delay consideration of 
his amendments until we are in a position to finish our report? 


Mr. Philip: No, I am not suggesting that at all. I am convinced we 
can get our report completed by early fall, or middle fall anyway. Hopefully, 
if he brings in a bill on this once every 13 or 14 years, whatever we are 
suggesting will also be considered. 


Madam Chairman: I would appreciate comments on the statement, but I 
also want to let you know we have had contact from the Ministry of the 
Attorney General on our deliberations on expanded jurisdiction. They are 
monitoring what we are doing over these few weeks. While they have chosen not 
to make a presentation to us, they have been very interested in the 
deliberations. I do not know whether that is a reflection of any of our 
actions. 


Mr. Philip: I am certain he is sitting in his office watching at 
this very moment. 


Mr. Tatham: Would you monitor this situation, let us say, ina 
month's time, check it every month, just to see how close it is coming? 


Madam Chairman: The amendments to the Ombudsman Act which are 
referred to in this letter? 


Mr. Tatham: Just put a red flag up every so often; pick it up and 
say, “Hey, how are we coming?" 


Madam Chairman: I have been red—-flagging this for a little while, 
but I will continue and endeavour to do this. 


Mr. Tatham: Just a thought. 
Madam Chairman: I will use a red flag. 


Is there any comment on Mr. Philip's point? His suggestion was-—I would 
hate to rephrase it-—-that we write a letter expressing our desire that .the 
recommendations which emanate from our deliberations over expanded 
jurisdiction be considered for inclusion in the amendments to the act. 


Mr. Campbell: The Ombudsman's office has been waiting patiently for 
quite some period of time for these ones. I think it kind of prejudges the 
case if—I do not think it will be the case—there are no recommendations for 
expanded jurisdiction. You have told the Attorney General (Mr. Scott), then, 
to wait. 


I think it would be better to press ahead with whatever deliberations we 
are doing now and try to help to meet that deadline, once you figure out what 
it is, because by giving someone an opportunity to put it lower on the 
priority level, that is basically what you are doing. You are saying: "Wait 
for us. We really want this, but wait for us." I am just concerned that we are 
giving an excuse for someone to move it down the ladder by saying, "Well, the 
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committee wants to consider-some further stuff." Those are just my 
observations. 


Mr. Philip: I can wait until we finish the report and then flag it 
to him if that will make it easier on the committee. I think that should 
overcome Sterling's objection. It may also cut the debate short on that point. 


Mr. Campbell: Sure. 


Mr. Carrothers: I was just going to more or less concur with Mr. 
Campbell. Knowing the cabinet process a bit, I think that with all of the 
other priorities, it would be a bit unrealistic to think that if the Attorney 
General is shooting to have a bill possibly towards the end of the fall 
‘session that any report we come out with in the fall could be incorporated 
into” that’ pir 


That is not the way the process works. I think it is unrealistic to be 
expecting that. I think, and I agree with Sterling, that it would just be 
delaying this process by trying to incorporate the recommendations of our 
deliberations into this bill at this time. 


Mr. Philip: We also have the ability, since the bill will come to 
this committee, of course, to amend it as per our recommendations. 


Mr. Elliot: I would like to concur with the idea that was just put 
by Mr. Philip to withdraw the suggestion with respect to communicating on the 
present deliberations. But I would think that it would be in order, still, to 
write an acknowledgement of this August 11, 1988 letter to the Attorney 
General's office with a view to being very positive and thanking them for the 
prompt reply and looking forward to something significant, probably before 
Christmas 1988. 


Mr. Carrothers: The session may extend past New Year's. 


Mr. Elliot: The supplementary comment I was going to make with 
respect to that is that if we get the co-operation from the opposition that we 
did this particular year last, we may be working through January and February 
and it might be in order to talk about this in January or February. 


Mr. Bossy: Usually it ends up that if you wait to make a statement, 
and after you have cross—conversations, that everything has been said that you 
wanted to say. I am just saying that Mr. Philip sort of threw it in as an 
addition. ; . 


I am sure that when the Attorney General brings forth a bill, it will be 
referred to this committee. Then, at that time, it will surely give us ample 
time. If we need to add to it by way of further amendments, we should be able 
to do it. I am looking for a bill to be tabled. Then let the committee deal 
with it and let us add what we feel is right. 


Madam Chairman: On that point, too, I wanted to say that, if you 
recollect, I did write to the Speaker and expressed our interest in dealing 
with this bill when it does come through so it does not get sent to some other 
committee. We will continue to try to express our interest and enthusiasm. 


Mr. Campbell: The standing committee on administration of justice is 
a little busy right now. 


Madam Chairman: That is right. The justice committee is busy. 
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Mr. Campbell: Yes, because you do not know, and it is too short 
notice. OK, I withdraw that. That is fine. 


Madam Chairman: We did ask them what day they would like to come in 
on a selection of days. They choose, and it just as magically appeared that w 
have filled in our spots. It was amazing how it happened, but we were = 
fortunate and it did happen. In fact, someone new may come forward and we may 
have more people we want to hear from. 


So it may change. I just wanted you to be aware of the fact that Monday 
right now is the agenda. I assume we will be here. There is no reason for me 


to think that it will be settled unless somebody tells me, but I do have an 
indication verbally that they are working on it. 


Mr. Campbell: OK. 


Madam Chairman: Great. We are adjourned now until tomorrow at 10 
Oo clock. 


The committee adjourned at 3:34 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
SELECT COMMITTEE ON THE OMBUDSMAN 


Wednesday, April 13, 1988 


The committee met at 10:10 a.m. in committee 
room 2. 
After other business: 


ESTIMATES, OFFICE OF 
THE OMBUDSMAN 


Madam Chairman: We have on the agenda 
today discussion of the Ombudsman’s estimates. 
Although the year has passed and there is a 
motion before the House to approve all estimates 
that have not been dealt with, I thought it would 
still be good for us to have some kind of 
budgetary fiscal discussion with the Ombuds- 
man’s office to get some familiarity with it for the 
new members. The members who have been on 
this committee for some time will be a bit more 
familiar with it in any event. I think it could be a 
very helpful interchange and exchange of ideas. 

The clerk is distributing the background 
information that was submitted by the Office of 
the Ombudsman to the Board of Internal 
Economy. It is a little more detailed than the 
summary you have seen before. 

We have Eleanor Meslin and Allen Mills, 
Controller of the Ombudsman’s office, with us 
today. 

Eleanor, would you like to start? 


Mrs. Meslin: Yes, I would like to summarize 
a few things that may help you to make some 
evaluation of these estimates. The year 1987-88, 
which is the one we are speaking of, was a year 
for the Ombudsman of consolidation and not of 
growth. All program expansions were achieved 
by reallocation of existing human and financial 
resources. There was no increase in budget 
sought at that time and the staff complement 
remained the same at 122. 

Our salary ranges are identical to those used by 
the public service. Zero-base budgeting involv- 
ing all our managers has proved itself and will 
continue to be used. There were two unreported 
items in the estimates. One was a $21,000 item 
that was to be returned to the Treasurer and was, 
of course, from our approved estimates of 
1986-87, as aresult of the cancellation of the levy 
for the public service superannuation fund. We 
had that money given to us and we gave it back 
because the levy was cancelled. 

The second unrecorded item is as a result of the 
change in the Canadian Radio-television and 


Telecommunications Commission’s regulations 
permitting Bell Canada to surcharge $1.50 for 
each collect call. We introduced an Inwats 1-800 
line. This made our office more accessible and 
achieved a saving of approximately $6,900 in the 
year. 

In terms of our native commitment, the service 
to the native communities was strengthened by 
the deployment of a northern native liaison unit, 
so that we have one Toronto-based employee and 
one Timmins-based employee functioning in the 
native communities. The initiative for the north- 
em native liaison unit was in response to the 
Ombudsman’s and standing committee’s visits in 
the fall to a number of northern reserves. 

In the area of our part-time field officers, the 
cost benefit to date has justified the existence of 
those field officers. Last fiscal year, that is the 
fiscal year we are speaking of, the Windsor, 
London and Sault Ste. Marie field officers 
handled a total of 863 complaints with an 
additional 50 files in progress. In the case of the 
Windsor officer, there was a 78 per cent increase 
in complaints received from the area after we put 
the officer in place. 

A total of 180 community outreach projects 
have been completed by these officers. Since the 
closing of the regional office in North Bay and its 
reopening as a field officer service, the same 
complaint-handling workload as prior to closing 
has been maintained. As many as 30 outreach 
contacts were made in the two months after 
closing as were made in the entire eight-month 
period prior to closing, so that the reintroduction 
of a part-time field officer into North Bay has 
kept the workload and increased the outreach 
workload. 

By the London officer alone, $23,344 was 
acquired for complainants as a result of the 
intervention of this worker in nine separate cases. 
In addition, the referrals that we have made in 
these field offices with MPPs has added up to 
more than 100 between mid-August 1986 and 
January 1987, just with the establishment of 
those field officers. 
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In conclusion, the Ombudsman’s commit- 
ments upon taking office remain unchanged. He 
had three commitments: (1) to bring a sound 
system of fiscal control to the Office of the 
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Ombudsman; (2) to make the services of the 
office more accessible to the public; and (3) to 
improve staff management, morale and efficien- 
cy. 
In addition, to date, there have been no 
criticisms of this office by the Provincial 
Auditor, and we are certainly hopeful that this 
will continue to be the case. The reallocation of 
existing human and financial resources, com- 
bined with sound management and planning 
policy, is showing the desired results. We have a 
strengthening of the administration in the office 
and a greater service to the public. We are doing 
more without requesting an increase and we hope 
we are doing it better. 


Madam Chairman: Thank you, Mrs. Meslin. 
Mr. Lupusella. 


Mr. Lupusella: Thank you very much for 
your presentation. I noticed that, on the paper 
which is before me, the actual estimated cost for 
1986-87 for the total operation of the office is 
$6,546,700 which, of course, is increased from 
the actual cost of estimates in 1985-86 of over 
$6,052,000. Now, I understand that in northern 
Ontario, in relation with native groups, you are 
planning to establish a northern native liaison 
unit composed of two employees already on 
staff. The total cost appears to be $95,000. 


Mrs. Meslin: Yes. 


Mr. Lupusella: How are you going to spend 
the remaining increase? 

Mrs. Meslin: That is not an increase; that is a 
reallocation. What we are doing and what we 
have done in previous years is that we have 
reduced some of our complement in one area in 
order to put new complement in another, so that 
when someone leaves, we often do not fill the 
vacancy if we can manage it, in order to place 
another position, as we did with the northern 
native liaison officer. So the figures you see that 
look like an increase are just the regular 
cost-of-living increase that the government 
grants us. It is not something we ask for; it is in 
the normal process. We asked for no money. 

Mr. Lupusella: OK. I was confused on the 
two figures. 


Mrs. Meslin: Yes, I can understand that. 

Mr. Lupusella: I thought there was an 
increase. In fact, it is a reallocation of funds. 

Mrs. Meslin: It is just a reallocation of funds. 

Mr. Lupusella: OK. Thank you. 

Mr. Philip: I have a few questions. Has there 


been an evaluation done yet of the additional 
native programs officers? 
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Mrs. Meslin: We have done an evaluation of 
our Toronto officer because he has been with us 
for three years. The evaluation that was to be 
done in our Timmins office with Mary Iahtail, 
whom I think you might have met, had to be held 
off because she accepted a one-year secondment 
to Moosonee to a special intergovernmental 
project and she asked that the evaluation await 
her return. So we now have a temporary 
replacement for her. 

Mr. Philip: I was thinking less of the 
personnel per se, although you cannot remove 
them from the equation, and more in terms of the 
needs that are being met, the efficiency in 
meeting them. Has an evaluation been done of 
the operations of those officers, of those posi- 
tions, notwithstanding the personnel in the 
position? 

Mrs. Meslin: | understand. We have not done 
specific evaluations. My feeling was that an 
evaluation, to be a reasonable one, had to include 
the people involved. We have had excellent 
feedback, especially from the northern areas we 
visited that now are being visited on a much more 
regular basis. When I say “regular,” I mean 
maybe every five months, whereas there had 
been no visits at all before the committee 
eventually went up there. We have had a number 
of cases referred to us because of that native 
officer visiting them. 


Mr. Philip: Are most of the cases. still 
nonjurisdictional? 


Mrs. Meslin: Yes. 


Mr. Philip: What is your success in passing 
those on to the federal authorities and obtaining 
any kind of results? 


Mrs. Meslin: On at least two occasions, Dr. 
Hill has felt that the issues were important 
enough that he authored letters directly to the 
minister; at the time I think it was Mr. Crombie. 
He authored letters himself asking for particular 
interest to be paid, and Mr. Crombie wrote back 
very positively. 

Mr. Philip: Is there any feeling yet of any kind 
of movement on the part of the federal authorities 
concerning the need for a federal Ombudsman, 
or are you still at the same stalemate we were at 
for the last 10 years? 


Mrs. Meslin: With the present federal govern- 
ment we appear to be at the same stalemate. They 
do not see a need for it, even though the last 
meeting of Canadian ombudsmen sent another 
letter urging that this occur. 


Mr. Philip: In terms of the types of cases 
obtained as a result of the extension into northern 
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native programs, what are the chief complaints? 
Is there any pattern as to where the major 
problems seem to lie? 


Mrs. Meslin: The major complaints appear 
still to be with the Ministry of Natural Resources, 
because it touches more often on a number of the 
areas that affect natives. But we have had a broad 
cross-section of complaints. Some are employ- 
ment complaints that are quite interesting, which 
we are also looking into. 


Mr. Philip: So there are really no what you 
would call systemic patterns you could identify 
that could be corrected through general adminis- 
tration changes of any sort? 


Mrs. Meslin: Not that we have seen, with the 
exception of housing, which we will be reporting 
on. 


Mr. Philip: With the Windsor office, is the 
big complaint similar to what you are getting in 
the Toronto offices and the Sudbury offices, the 
major one being worker’s compensation? 


Mrs. Meslin: Precisely. 


Mr. Philip: So there is no particular pattern 
there that is any different from any other 
industrial city. 


Mrs. Meslin: No. It is very interesting. 
Because we now have the new part-time offices, 
we have been looking to see if there are areas in 
particular places that differ, and they do not to 
any great extent. 

One of the positive aspects seems to be that the 
one-on-one relationship and outreach is making 
people a little more aware of our jurisdiction, so 
we do get proportionately more jurisdictional 
complaints, although the nonjurisdictional ones 
are still high. If you look at them in comparison 
to Toronto, there are fewer, proportionately, 
than there were, and I think that is because the 
individuals are going out to these various 
communities and familiarizing them with our 
jurisdiction. 

Mr. Philip: So you are saying there are fewer 
nonjurisdictional complaints in Windsor than in 
Toronto? 

Mrs. Meslin: On a proportional basis, yes. 

Mr. Philip: Yes, that is what I mean, 
percentage-wise. 

Mrs. Meslin: Yes. 

Mr. Philip: You have been able to keep your 
costs of operations down. Do you have any 
pattern as to the waiting time now for resolving 
problems? Is it increasing or decreasing? Has 
your economy drive in any way affected the 


length of time that a client has to wait in order to 
have his case dealt with? 

Mrs. Meslin: | would be glad to answer that, 
but I think that Dr. Hill wants to address it in 
great detail in his statement to you next week and 
in the follow-up, so I would appreciate it if you 
would wait for that. 
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Mr. Philip: OK. One of the things I would 
like to discuss with Dr. Hill next week, and you 
may have some comments now, is that there is 
some very interesting work being done in the 
regulations committee. I think there is concern 
all over the world regarding the accountability of 
regulators and of people about civil servants who 
are able to have a substantial impact on people’s 
lives through the regulatory process without any 
kind of really strong supervision either by 
ministers or even by deputy ministers some- 
times, or by the legislative process. Are you 
getting very many complaints concerning the 
abuse of power or of the regulatory process, and 
is this an area that would be of concern to the 
Ombudsman? 


Mrs. Meslin: We always get some. They are 
not overly significant, but certainly some chang- 
es in the regulatory process might be worth 
while. One of the suggestions, I think, that is 
coming up in that committee report would have 
committees reviewing these regulations, and the 
administrative fairness that goes along with 
them. That would go a long way to helping those 
problems. From my own point of view—the 
Ombudsman has not seen the report, but I have 
seen it—I think that is certainly very highly 
commendable and supportable. 


Mr. Philip: [ think what you have seen, in 
fairness, is not the report but the draft research of 
the things we are dealing with, because we have 
not written the report yet. 


Mrs. Meslin: Yes, that is true. I am sorry. 


Mr. Philip: Are there any particular recom- 
mendations you would have that might be useful 
to the committee? I think the Ombudsman 
committee, the public accounts committee, the 
legislative committee and the committee dealing 
with regulations should be concerned about that 
report. It will have an impact on all of us. Do you 
have any recommendations, or would you prefer 
to have Dr. Hill comment on that? 


Mrs. Meslin: I think that Dr. Hill should 
comment on it. Just in passing, one of the things I 
noticed that was mentioned in the research was 
notice being given through the Ontario Gazette. I 
would hope that when it dealt with Ombudsman 
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matters, the Ombudsman would be notified prior 
to that. I do not. know whether it would be 
necessary to go so far as reporting it in the 
Gazette or not. 

Mr. Philip: I just do not see how that becomes 
practical, since you would get involved only if 
there were complaints, would you not? I am sure 
you are not going to review all the regulations. 

Mrs. Meslin: I am talking about proposed 
rules that may be considered. If I read it 
correctly, it says that these proposed rules would 
be published in the Gazette for people to respond. 
All I am suggesting is that although there is no 
opposition to that, prior to that I would hope the 
Ombudsman would have the opportunity to see 
proposed rules that affect the Ombudsman. 

Mr. Philip: So you would like to receive all of 
the regulations and comment on them? 


Mrs. Meslin: Only those that may affect the 
Ombudsman, certainly. 


Mr. Philip: But the only rules that would 
affect the Ombudsman would be those regula- 
tions that would be brought down by the 
Ombudsman, would they not? 


Mrs. Meslin: No. Your committee has 
previously brought down regulations that affect 
the Ombudsman. 


Mr. Philip: I think we are getting into a 
semantic problem as to what is a regulation and 
what is not. 


Madam Chairman: Thank you, Mr. Philip. 
Any further questions? 

With the worker’s compensation, I think we 
have been getting a little smaller percentage of 
complaints in regard to the Worker’s Compensa- 
tion Appeals Tribunal. I was wondering if you 
expect that to decrease significantly. What will 
your role be at that time? My main concern is that 
if it does decrease, since this has been a major 
proportion of your work, you will not need as 
many people on staff to deal with the complaints. 


Mrs. Meslin: Once the Worker’s Compensa- 
tion Appeal Tribunal became effective, we knew 
that that would be the case, although we are now 
getting a number of those complaints to us. In 
other words, a decision of WCAT which a 
complainant or an employer disagrees with 
comes to us. It is not in the same numbers and 
Workers’ Compensation Board complaints are 
decreasing, but when we originally realized that, 
that is one of the ways in which we could 
reallocate. 

We took some of our staff from the WCB team 
and spread them out elsewhere where there was a 
vacancy, instead of hiring on extra people, and 
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we have not continued to hire on the extra staff. 
We have taken that staff complement and put 
them into things like the northern native liaison 
office. It has given us an opportunity to juggle, 
without hiring, into that group. I think that group 
originally had 12 people in it and it now has 
eight, so we are very aware of that. 


Madam Chairman: In the public education 
programs, you say you have an outreach 
program, but has there been much increase in 
emphasis or concentration on any kind of public 
education programs by the Ombudsman’s office? 


Mrs. Meslin: One of the things Dr. Hill has 
done, and he will refer to it in a little more detail, 
is to make specialized areas of public education. 
He has introduced an ethnocultural officer who 
will do public education specifically in various 
visible minority and ethnocultural communities. 
That is another reallocation of a person who was 
doing one job to another job. 

So outreach has expanded in that area and it 
has expanded in the disabled area, because we 
have one officer who works with only develop- 
mentally and physically handicapped groups, 
involving them in our outreach organization. 


Madam Chairman: That is great. Any further 
questions on estimates from the committee? 


Mr. Bossy: I would move that we approve the 
estimates. 


Madam Chairman: Mr. Bossy has moved 
that we approve the estimates. Any seconders? 
Mr. Carrothers seconds. Any further discussion? 


Mr. Philip: I think one of the reasons that the 
questions are few at this time is because the 
Ombudsman himself is not here. I realize why he 
is not here, but we have to deal with the estimates 
today because of the motion being brought down 
later today that the estimates have to be 
approved. 

I think it should go in the record that is perhaps 
why the members do not have quite as many 
questions as we normally have on estimates. We 
are not in any way shirking our responsibility. 
We will be asking those questions when the 
Ombudsman does appear. There are a lot of 
policy issues that I do not think it is fair to ask 
now. 


Mrs. Meslin: Just for the committee’s clarifi- 
cation, I think the members will have a very good 
opportunity to ask, because Dr. Hill’s statement, 
which is very, very full, looks at the last year ina 
great deal of detail. It will give the committee 
members opportunities to ask the questions that 
they might have otherwise in this case. 
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Madam Chairman: Thank you, Mr. Philip. 
We will make mention of that. Given the motion 
before the House, if we had not dealt with the 
estimates today, there would be really no other 
opportunity. 

Mr. Philip: Have you received a letter from 
the chairman of the standing committee on 
regulations and private bills? 

Madam Chairman: Yes, I have. I received it 
from the clerk. Our clerk is out now making 
copies of the draft research. I thought that since 
we did start the discussion with it today, perhaps 
if the committee members had a copy of it as 
well, then they too would be following your 
discussion if you pursue it further with the 
Ombudsman next week. 

Mr. Philip: I just thought that members of this 
committee should be aware of what the regula- 
tions committee is considering. I found it 
fascinating. It is the first time I have been on the 
committee and I happened to come along right at 
the time when it was dealing with some of the 
theoretical aspects of regulations. It fits in nicely 
with this committee and with some of the other 
parliamentary reform that other committees are 
looking at. 

That is why I suggested that perhaps this 
committee should look at it from an Ombuds- 
man’s point of view. I think the chairman and 
members of that committee are quite open to any 
suggestions that we might have from an Ombuds- 


man’s point of view. It does lead nicely into some 
of the things we may be concerned about. 
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Madam Chairman: Great. Thank you, Mr. 
Philip. I had an opportunity to look at it briefly 
yesterday. I think the committee would enjoy just 
even glancing over it in more detail for those who 
are truly interested in the regulation aspect of 
this. 


Mr. Philip: You will notice when you go 
through it that some of the recommendations are 
contradictory. So do not be upset by it. It means 
that the committee is going to have to deal with 
which one of several options that contradict one 
another makes the most sense. 

Madam Chairman: There being no further 
discussion, could we have a vote on the motion 
before the committee, which is to accept the 
estimates. 

All those in favour? 

All those opposed? 

Motion agreed to. 

Madam Chairman: | do not think it will be 
necessary that we report to the House but I 
thought it advisable that we do have a vote in case 
it does become necessary. 


The committee considered other business at 
10:43 a.m. 
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